DE 01-227
PUBLI C SERVI CE COVPANY OF NEW HAMPSHI RE

Petition Regardi ng Proposed Sal e of
Ver nont Yankee Nucl ear Station

Order Denyi ng Rehearing
ORDER NO 24,019
July 30, 2002
BACKGROUND

On June 14, 2002, the Conm ssion issued Order No.
23,994 approving the Petition of Public Service Conpany of New
Hanmpshire for the sale of its interest in the Vernont Yankee
Nucl ear Station (Station). The Order granted approval of a
Stipul ation, dated May 31, 2002, entered into by the Staff of
the Public Uilities Comm ssion (Staff), the O fice of
Consunmer Advocate (OCA) and Public Service Conpany of New
Hanpshire (PSNH) (hereinafter collectively referred to as the
“Parties and Staff”). Anong other things, the Order and
Stipulation both required that PSNH woul d be entitled to share
in any future excess decomm ssioning funding anounts that may
remain follow ng the final decomm ssioning of the Station

On June 13, 2002, the Vernont Public Service Board
issued its “Order Approving Sale of Vernont Yankee Nucl ear
Power Station” in its Docket No. 6545. That order included a
condition rejecting the sharing of any excess deconm ssi oni ng

funds, and instead required that those funds be returned by
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t he purchaser, Entergy Nucl ear Vernont Yankee (ENVY) to

Ver nont Yankee Nucl ear Power Corporation (VYNPC). Subsequent
to this order, Staff and Parties entered into an agreenent to
anmend the Stipulation, and PSNH filed a Motion to Modify Order
No. 23,994 with the Conm ssion requesting that the Order be
nodi fied to reflect the agreed-upon changes to the
Stipulation. The Comm ssion held a duly noticed hearing on
the Motion on July 25, 2002, and issued Order No. 24,017 on
July 26, 2002, nodifying Order No. 23,994 and approving the
anmended Sti pul ation.

Under the Order and Anended Stipul ati on, PSNH woul d
receive fromthe Vernont sponsors of VYNPC a near-term payment
of approximtely $133,000 in exchange for an assignment of its
right to receive any future decomm ssioning funds in excess of
t he actual cost of deconmm ssioning the Station. This paynent
was cal cul ated based on a fornula that considered the val ue of
a possible future excess deconmm ssioning fund, the date at
whi ch the fund could be determ ned to be in excess of
decomm ssi oni ng requi rements, an appropriate discount rate,
and the relative ownership percentages of each VYNPC sponsor.

On July 29, 2002, the Canpaign for Ratepayers’

Ri ghts (CRR), New Hanpshire Public Interest G oup (NHPIRG,

t he Seacoast Anti-Pollution League (SAPL) and the Conservation
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Law Foundation (CLF) (collectively referred to as “Joint
Petitioners”) filed a Motion for Rehearing of the PSNH Mti on
to Modify Order No. 23,994 pursuant to RSA 541: 3.

Joint Petitioners acknow edge that none of them were
parties to the original proceeding involving the Petition
Regar di ng Proposed Sal e of Vernont Yankee Nucl ear Power Pl ant
by PSNH. They claim however, a “direct interest” in Order
No. 24,017. They allege that this interest derives fromthe
possibility that insufficient funds will be available for the
decomm ssioning of the Station (resulting in “less than
opti mum cl ean up of residual radioactivity” and potenti al
health and safety issues to New Hanpshire citizens), and that
the $133, 000 payable to PSNH on behal f of ratepayers may not
fully account for actual deconmm ssioning costs.

Joint Petitioners allege that Order No. 24,017
underm nes the decision of the Vernont Public Service Board
(VPSB). They allege that the VPSB fashioned its June 13, 2002
deci sion in Docket No. 6545, ordering the return of excess
decomm ssioning funds to ratepayers, to assure that ENVY
appropriately funded deconmm ssi oning of the Station. Joint
Petitioners allege that New Hanpshire residents have a health
and safety interest in assuring the optinml decomm ssioning of

the Station because of its adjacency to the Connecticut River,
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and thus New Hanpshire.

Joint Petitioners further object to Order No. 24,017
because, they allege, New Hanpshire ratepayers have “traded
off” their right to 100% of the return of the excess
decommi ssi oni ng funds for $133,000 while Vernmont residents
will continue to be entitled for 100% of such excess.

Finally, Joint Petitioners allege that the Comm ssion did not
have sufficient time to determ ne whether $133, 000 was
appropriate paynment for excess deconm ssioning funds. Joint
Petitioners believe that a rehearing would afford the

Comm ssion with the opportunity to receive additional
information related to the adequacy of the proposed paynent.

On July 30, 2002, PSNH filed an Objection to the
Motion for Rehearing filed by Joint Petitioners. PSNH argues
that the Joint Petitioners have filed an untinely motion with
respect to their argunments about the adequacy of
deconm ssi oni ng funds because the Conm ssion approved the
sharing of excess decommi ssioning funds in its June 14, 2002
Order No. 23,994. PSNH argues that Joint Petitioners had 30
days fromthe date of Order No. 23,994 to request a rehearing
on the “safety and health” concerns, and thus their Mtion for

Reheari ng shoul d be deni ed.
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PSNH further argues that even if the Conm ssion does
not deny the Mdtion for being filed outside the deadline set
by statute, the VPSB, in its order of July 26, 2002 in Docket
No. 6545, considered and addressed the issue of
decomm ssioning the Station. PSNH states that the VPSB
retai ned inspection rights and the opportunity to seek relief
with respect to the adequacy of decomm ssioning of the
Station.' PSNH further states that the VPSB order awarded
excess decommi ssioning funds to ratepayers to assure that ENVY
woul d not have a financial incentive to mnimze its
decomm ssioning efforts, thus addressing the “safety and
heal th” concerns raised by Joint Petitioners.

PSNH next argues that the Conm ssion had sufficient
information with which to approve the adequacy of the $133, 000
payment to PSNH i n exchange of any future right to refund of
potential excess decommi ssioning funds. PSNH states that at
the July 25, 2002 hearing, M. John B. Keane, PSNH s wi tness,
provi ded a “detail ed expl anati on” of how the anmount of the
paynment was derived. PSNH states that M. Keane was subject
to cross-exam nation by Staff and the OCA, and responded to
guestions posed directly by the presiding Comm ssioners. PSNH

argues that the Conm ssion had full and conplete information

'PSNH attached to its Objection a copy of the VPSB order of July 26, 2002
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upon which to judge the adequacy of the paynent.
PSNH al so states that the Joint Petitioners failed to
evaluate the full value of the transaction to PSNH custoners.
PSNH states that PSNH custoners woul d receive approxi mately
$22 mllion over ten years in benefits fromthe sale of the
Station. PSNH argues that the sale of the Station is in the
benefit of New Hanpshire ratepayers, and that the benefit of
the sale should not be judged solely on the ambunt of paynent
in lieu of a share of excess deconm ssioning funds. Finally,
PSNH st ates that under the purchase and sal e agreenent, the
sale of the Station nmust close on or before July 31, 2002, and
urged the Conm ssion’s pronpt action on the Mdtion for
Reheari ng.
1. COW SSI ON ANALYSI S
RSA 541: 3, and our rules pronul gated thereunder,
determ ne the procedure for a notion for rehearing before the
Comm ssion. RSA 541:3 provides in pertinent part that
[wWithin 30 days after any order...has been nade...any
party...my apply for a rehearing...specifying in the
nmotion all grounds for rehearing, and the conm ssion may
grant such rehearing if in its opinion good reason for

the rehearing is stated in the notion. (Enphasis
suppl i ed).

relative to their Docket No. 6545.
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New Hanpshire Code of Adm n. Rule Puc 203.04(d) (1) provides
that all notions shall clearly and concisely state "the facts
and | aw which support the motion...." Upon consideration of
the clains alleged in the Joint Petitioners’ Motion, the

Obj ection of PSNH to that Mtion, and the record in this case,
we deny the notion for rehearing.

Wth respect to the Joint Petitioners’ first claim
that allow ng the assignment of PSNH s right to retain any
excess deconm ssioni ng funds undercuts the decision of the
VPSB not to provide any incentive to short-cut
decomm ssioning, or that it creates a risk of less than
opti mal decomm ssioning which nay threaten the health and
safety of citizens of New Hanpshire, we find that it is
untimely, unsupported by any facts, and has no nerit.

First, and as PSNH points out in their Objection, in
Order No. 23,994 we approved a 50/50 sharing between ENVY and
the selling sponsors of any deconm ssioning funds. The
Amended Sti pul ati on and underlying Liquidated Agreements anong
t he VYNPC sponsors would result in ENVY receiving only 45
percent of the excess decomm ssioning funds, slightly |ess
t han what was originally approved. No notion for rehearing of

this order was filed within 30 days of its issuance, and,
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therefore, the Joint Petitioners’ claimof safety and health
concerns raised by this sharing arrangenent is untinely.

In this regard, the “npost-favored nation” provision
in the original Stipulation, which provided that ratepayers
will receive the benefits of any additional conditions inposed
by other regulatory agencies in connection with approving the
transaction, was intended as protective of the rate-rel ated
interests of PSNH custoners. |t did not require that New
Hanpshire consunmers be protected by exactly the sane mechani sm
as any other state m ght use, only that PSNH s ratepayers

receive the sane rate benefit as ratepayers in other

jurisdictions. As we discuss below, those interests are
protected by the Anended Sti pul ati on.

Second, the VPSB, in its decision issued on July 26,
2002, specifically recognized that “other states are free to
make their own determ nation” on this issue:

[ TIhe state utility conm ssions with jurisdiction over

t he non-Vernont sponsors are able to review the
Addi ti onal Transactions, have been asked to do so in sone
cases, and are actually doing so in at |east one

i nstance. VPSB Order, Docket No. 6545, July 26, 2002,
Slip Op. at 8.

Mor eover, the VPSB approved the agreenment at issue here:

The present arrangenment in which excess deconm ssi oni ng
funds are distributed to the non-Vernont Sponsors for
all ocation as their regulatory authorities my require,
is consistent with the terms of our Order. 1d.
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The VPSB's July 26 Order also directly addressed the
contention that the sharing of excess decomm ssioning funds by
ENVY woul d gi ve ENVY an adverse financial incentive and create
a potential safety and health concern, and found offsetting
factors that resolved these concerns:

The Nucl ear Regul atory Conm ssion, which has direct
regul atory authority over deconm ssioning, has detail ed
regul ati ons designed to ensure conplete cleanup. In
addition, the Board retains jurisdiction to directly
i nfl uence ENVY, notw thstanding federal preenption.
ENVY's Certificate of Public Good will remain in effect.
Failure to comply with that Certificate of Public Good
and Board Orders could result in financial or other
penalties to ENVY. In this regard, we note that in the
MOU, ENVY has agreed to "greenfielding" of the Vernont
Yankee site, which goes beyond NRC decomm ssi oni ng
requi rements —the Board can enforce this provision of
the MOU directly.

Mor eover, the Inspection MOU between ENVY and the

Depart nent provides the Department with substanti al
ability to influence deconmm ssioning. As the Departnment
poi nts out:

The inspection MOU will give the
Departnment access to the site, to nonitor
ENVY' s deconm ssioning activities, and to
i nportant meetings and information. This
access will give the Departnment the
opportunity to seek relief at the NRC or
the Board if it observes that ENVY is
cutting corners in deconm ssioning the
site.

The inspection MOU al so provides that the Departnment w |
have a representative on the Safety Comm ttee for Vernont
Yankee, which will allow for active participation.

We al so note that our concern over the appropriate
decomm ssioning incentives only addressed the potenti al
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situation in which ENVY had an excess in the

decomm ssioning fund. |If the fund proves to be
insufficient, ENVY may need to make additi onal
contributions to the fund. 1In this situation, ENVY would

have the same financial incentives to mnimze costs that
we referred to previously. The evidence did not suggest,
however, that NRC and Board requirenents, coupled with
the Departnment's rights under the Inspection MOU, woul d
create adverse incentives in this situation. Thus, we
find now that reliance on these regulatory requirenments
shoul d hel p to address our previous concerns. |d at 9.
We find that the regulatory requirenments cited by
the VPSB are sufficient to allay any concerns here in New
Hanpshire that the sharing of excess deconmm ssioning funds
wi th ENVY may provide an inappropriate incentive for full and
conpl ete deconm ssioning of the site. The Joint Petitioners
have all eged no facts that dispute this analysis, or support
their allegation that the sharing of excess deconm ssi oning
funds will inplicate safety and health concerns in the future.
Joint Petitioners’ remaining clainms, that the trade
of the right to 100 percent of excess deconmm ssioning funds in
exchange for an up-front paynment is inequitable, and that the
cal cul ation of the up-front paynent was w t hout adequate
support or accepted without sufficient tinme for an inforned
exam nation, is also without nerit. Joint Petitioners allege

no facts that suggest that the cal cul ati on was unsupport ed,

incorrectly done, or rested on faulty assunpti ons.
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Mor eover, Joint Petitioners’ inplication that the
Comm ssi on could not have had adequate tinme to review the
cal culation is inaccurate, contrary to the record and w t hout
merit. The Comm ssion was made aware that the transaction was
under certain time constraints, and, as our July 14 Order
recogni zed the benefits that would be realized by PSNH s
rat epayers through this sale, we sought to act quickly on the
request to consider the Amended Stipul ati on and thereby
preserve those benefits.

Testinmony describing the nethodol ogy the parties
enpl oyed in making the cal cul ati on of the up-front paynent was
provi ded by PSNH wi t ness John Keane during the July 25
hearing. This testinony indicated that the assunpti ons used
in this calculation were conservative, and entirely consistent
with the estimtes of the range of possible excess
decomm ssioning provided to the VPSB. Additionally,
representatives of the OCA and the Staff both stated on the
record that they or their assistants had reviewed the
cal cul ati on and the underlying assunptions and agreed with the
representations of PSNH.  Accordingly, the hearing held on
July 25, 2002 provided the Comm ssion nore than sufficient
evi dence on which to base its decision, and adequate tinme too

consi der the issue.
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Joint Petitioners’ concerns with respect to the size
of the up-front paynent apparently fail to take into account
that the distribution of excess decomm ssioning funds is only
a possi ble occurrence, and is an event that will occur, if at
all, in the far future. Thus, the value today of such
possi bl e funds, when discounted, is quite small relative to
the projections of their future size. Evidence on this issue,
and on the conservative discount rate of 7.5 percent used in
the cal cul ati on, was provided on the record by PSNH s w tness
Keane.

Finally, we note that both our original and anmended
orders in this matter were not contingent on a sharing of
possi bl e future decomm ssioni ng anounts, only that PSNH s
rat epayers be treated simlarly to the ratepayers of selling
sponsors in other jurisdictions. W have determ ned that the
Amended Sti pul ation acconplishes this. The uncertainties with
respect to whether such excess deconm ssi oning anmounts may be
realized in the future are too specul ative, and an i nadequate
measure for us to base our evaluation of this transaction
upon, especially when considered in |light of the benefits this
sale brings to PSNH s ratepayers.

Based upon the foregoing, it is hereby
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ORDERED, that the Joint Petitioners’ Mtion for
Rehearing of the PSNH Motion to Modify Order No. 23,994 is

DENI ED.
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By order of the Public Utilities Comm ssion of New

Hampshire this thirtieth day of July, 2002.

Thomas B. Getz
Chai r man

Attested by:

Debra A. How and
Executive Director & Secretary
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By order of the Public Utilities Comm ssion of New

Hampshire this thirtieth day of July, 2002.

Nancy Brockway
Comm ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary
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By order of the Public Utilities Comm ssion of New

Hampshire this thirtieth day of July, 2002.

Susan S. Ceiger
Comm ssi oner

Attested by:

Debra A. How and
Executive Director and Secretary



