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PROCEDURAL HI STORY

On August 4, 2000, Verizon New Hanmpshire (Verizon) filed
with the New Hanpshire Public Utilities Conmm ssion
(Comm ssion) a nunber of revisions to its Statement of
Generally Available Terms and Conditions (SGAT) in DE 97-171
(hereinafter collectively referred to as the UNE Renand
filing), to conply with the Federal Conmuni cations
Comm ssion’s (FCC s) UNE Remand Orders! and Advanced Services

Or der s2.

1'On remand fromthe U S. Suprene Court, the FCC adopted new
rul es specifying additional network el ements that incunbent

| ocal tel ephone conpanies are required to unbundl e and provide
to conmpetitors, the so-called UNE Renmand el ements. The FCC s
rel evant orders are |Inplenentation of the Local Conpetition
Provi sions of the Tel ecomruni cati ons Act of 1996, FCC 99-238,
FCC Common Carrier Docket No. 96-98, Third Report and Order
and Fourth Further Notice of Proposed Rul emaking (rel.
November 5, 1999), Supplenental Order (rel. Novenber 24,
1999), and Supplenental Order Clarification (rel. June 2,
2000) .

2 Depl oynment of Wreline Services Ofering Tel ecomruni cati ons
Capability and I npl ementation of the Local Conpetition

Provi sions of the Tel ecommunications Act of 1996, Third Report
and Order in CC Docket No. 98-147, Fourth Report and Order in
CC Docket No. 96-98 (rel. Decenmber 9, 1999) (Line Sharing
Order); Third Report and Order on Reconsideration in CC Docket
No. 98-147, Fourth Report and Order on Reconsideration in CC
Docket No. 96-98, Third Further Notice of Propose Rul enaking
in CC Docket No. 98-147, Sixth Further Notice of Proposed

Rul emaki ng in CC Docket No. 96-998 (rel. January 19,

2001) (Li ne Sharing Reconsi deration Order.)
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By Order No. 23,738 in DE 97-171, (July 6, 2001),

hereinafter referred to as the July 6" Order, the Conm ssion

deci ded to consider the UNE Remand filing in a separate docket
and directed Verizon to re-file its UNE Remand filing so as to
conport with its holdings in the July 6" Order. On August 30,
2001, Verizon did so.

By Order of Notice dated COctober 14, 2001, the Conm ssion
opened this docket. The Order of Notice announced that an
expedited review woul d be appropriate in order to facilitate
cont enpor aneous conpl etion of the UNE Remand docket with
Docket No. DT 01-151, consideration of Verizon s 8271
application, because the docket constitutes a conpliance
filing pursuant to the July 6" Order. At a duly noticed
prehearing conference, the Comm ssion granted intervenor
status to AT&T Communi cati ons of New Engl and, Inc., AT&T
Br oadband, RNK Comruni cati on, CTC Conmuni cati ons, Sprint
Communi cati ons Conpany, Covad Communi cati ons Conpany, and
Network Plus, Inc. The Conm ssion granted |imted intervenor
status to M. WIIliam Harper for segTEL, Inc. By Order No.
23,837 (Novenmber 2, 2001) the Comm ssion approved a procedural
schedul e; the Comm ssion revised the approved procedural
schedule by letter fromthe Executive Director dated Decenber

14, 2001.
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The procedural order indicated that the review would be
conducted by a Facilitator, Paul M Hartman of Beacon
Tel econmmuni cati ons Advisors, Inc., who would provide a report
and recommendation to the Comm ssion prior to a final hearing
at which Parties would have the opportunity to present
obj ections to the Facilitator’s report and recomendati on.

The review approved by the Conm ssion included a
techni cal session on Novenber 11, 2001, at which Verizon
representatives explained the UNE Remand filing and were
subject to oral exam nation by all Parties. The technical
session resulted in a nunber of oral requests for information,
al ong with nunerous witten data requests filed by Parties and
Staff, to which Verizon responded during an extended di scovery
process. The Facilitator convened a nunmber of nulti-party
tel econferences to ensure that all relevant requests were
fully answered.

The OCA filed a Motion for Dism ssal or Deferral on
Decenmber 3, 2001. 1In response, both Verizon and Staff filed
menor anda opposing OCA's notion. The OCA withdrew its notion
on Decenber 13, 2001.

The Parties and Staff filed briefs, in accord with the
revi sed procedural schedule, on Decenmber 28, 2001. The
Facilitator submtted a recommended decision to the Comm ssion

on January 3, 2002, to which Parties and Staff responded with
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witten comments objecting to 29 of the Facilitator’s
recomendations. Finding nmerit in sonme of the comments, the
Facilitator then convened a series of conference calls to
develop a final Facilitator’s recommendati on. At the

concl usion of the conference calls, only eight issues renmni ned
in dispute. The Facilitator submtted his final
recommendation to the Conm ssion on January 16, 2002, as the
Modi fied Facilitator’s Report (MR).

A final hearing before the Comm ssion to consider the MFR
was held on January 17, 2002. The hearing consisted of oral
argunment by the Parties and Staff regardi ng unresol ved issues
in the MFR

[1. | NTRODUCTI ON

The Commission |imted the scope of reviewin this
proceedi ng to whet her the proposed tariffs conport with the
FCC s rul es and whet her they conport with the Conm ssion’s
July 6'" Order. In recognition of the conpliance nature of
t he docket, and in order to expedite the process to establish
approved ternms and conditions for all UNEs, the Comm ssion
appointed a Facilitator to manage the technical sessions and
di scovery process, to review briefs, and to submt a
Facilitator’s Report recommendi ng resolution of all the

contested issues. The Parties and Staff raised nunerous
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substantive issues that the Facilitator resolved in his MR
The Facilitator recommended resolutions for all substantive
i ssues, several of which were contested at hearing before the
Commi ssion. In addition to the eight contested issues,
concerns were raised by sone Parties regardi ng procedural
aspects of this case. W address the procedural issues bel ow
in Section IIl. H
All issues raised are |listed bel ow. A description of
the Facilitator’s resolutions to which no Party objected is
provi ded, and, except where indicated, the Conm ssion hereby
adopts the Facilitator’s resolutions. Also included in this
list are eight contested issues which are addressed in full
in Section III.
I1TA | SSUES RESOLVED BY FACI LI TATOR
1. Reduction of tinme estimates for non-recurring costs. The
| abor time estimates for the UNE Remand el enents are to
be reduced by 36.12% pursuant to the Conm ssion’s
directive in the July 6'" Order.
2. The fill factor (utilization factor) associated with Dark

Fi ber. See Section Il1l. A., bel ow

3 As presented here, the issues are nunbered differently than
they were in the Facilitator’s listing as a result of his
conbining issues that related to the sanme topic.
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The charge for Unusable Dark Fiber. Loop Dark Fiber is

made avail able to a CLEC between two points, and nay
result in segnents of fiber that do not connect back to
Verizon's central office. When this occurs, an Unusable
Dar k Fi ber charge applies to the segnents of stranded
fiber. The Facilitator set this charge at $0.00, finding
that all costs are already being recovered in it fiber
char ges.

Dar k Fi ber service order charges. Service order charges
are set at $22.50 per service order for a single pair
bet ween two end-points, and $20.45 for each additional
fiber pair between the sane two end-points when the
request is nmade at the same tinme as the request for the
initial pair. These rates mrror those set in
Massachusetts.

Dark Fiber billing increments. Billing increments wll
continue to be rounded to the nearest whole mle, as
proposed by Verizon, since that appears to match costs
and units, and the rates that emerge fromthat nmethod do
not appear discrim natory.

Field surveys for Dark Fiber. Field surveys shall be

provi ded by Verizon at tinme and material rates. The
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charges for a field survey will be waived under the
follow ng circunstances: Verizon' s record review

i ndicates that fiber is available, the CLEC requests a
field survey within three nonths of the record revi ew,
and the requested field survey shows no fiber is actually
avai |l abl e due to reasons other than use by anot her
carrier or Verizon itself.

Veri zon Network Planners. Veri zon need not make its

network planners avail able to CLECs for consultation on
Dark Fi ber. Network planning assistance is not required
by any prior order of the Comm ssion.

Dark Fi ber junper cable charges. Verizon shall enploy

t he Engi neer, Furnish, and Install (EF& ) factor for a
Smart Jack to cal cul ate Dark Fi ber junper cabl e charges.
Dark Fi ber request process. 1In its Dark Fiber request
process, Verizon shall provide initial availability
information within 15 busi ness days. Were it determ nes
that no facilities are available, Verizon shall identify

for the CLEC the route triggering the “no facilities

4 A Field Survey Request will typically follow a CLEC Service

Or der
avai |

for Dark Fiber that is rejected due to “no facilities
able.”
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avai | abl e” response, indicate what alternate routes have
been investigated, and show the first bl ocked segnent on
each route as well as all of those segnents which are not
bl ocked (the 15-Day Information). Wthin 30 cal endar
days, unless the CLEC declines by checking the negative
check-of f space® on Verizon’s Dark Fi ber Request Form
Verizon shall provide nore conplete information (30-Day

| nformati on) pursuant to the Conm ssion’s Dark Fiber

Order. Verizon may charge the CLECs for 30-Day

| nformati on. These changes notw t hstandi ng, CLECs wil |
continue to follow Verizon's normal Dark Fiber inquiry and
ASR processes.

10. Verizon’s ability to reserve Dark Fiber. The Facilitator
stated that Verizon’s proposed reservation terns, which
mrrors its policies in other Verizon states (except for
Massachusetts) is in conpliance with the Comm ssion’s

orders.

> Al't hough not specifically enunerated by the Facilitator, the
Parties agreed that the Dark Fi ber Request Formutilized by
Verizon will include a negative check-off space to decline 30-
day Information, so that CLECs will not be charged for
unwant ed i nformati on.
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11.

12.

13.

14.

15.

9

Access to splice points. The provisioning of Dark Fiber
at additional splice points is addressed in Section II1.
B., bel ow

Paral l el provisioning of Dark Fiber and coll ocati on.

Verizon is currently conducting a trial of parallel

provi sioning in Pennsylvania. The Facilitator recommends
Verizon introduce parallel provisioning in New Hanpshire,
condi ti oned upon a favorable outcone of the Pennsylvania
trial.

Dark Fiber repair. The Facilitator recomends that the

Comm ssion require Verizon to maintain CLEC-utilized
fibers by using the sane net hods, procedures and practices
it uses for Verizon-utilized fibers contained in the sane
sheat h.

Repai ri ng degraded fiber. Although Verizon does not

repair individual fibers, in the normal course of business
Verizon repairs all fibers when an entire ribbon degrades
regardl ess of who uses the individual fibers in the

ri bbon. In order to attain parity, Verizon nust also
repair entire ribbons which consist entirely of CLEC-
utilized fibers.

Verizon’s responsibility to augnent the supply of Dark

Fi ber. See Section IIl. C., bel ow
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16.

17.

18.

19.

10

The Engi neer, Furnish, and Install (EF& ) Factor used to
conmpute costs for Line Sharing. The Facilitator
recomends that Verizon use the same EF& factor for |ine
sharing as it applies in the Smart Jack study. The factor
applies to non-recurring charges for Splitter Installation
and the recurring charges for Adm nistrative Support and
Splitter Equi pment Support.

Adm ni stration and Support charges (Option A) for Line
Sharing. When a CLEC installs a splitter for line sharing
pur poses in their own collocation space within the Verizon
CO, Verizon assesses Adm nistration and Support Charges.
The Facilitator found that these proposed charges are
reasonabl e and shoul d be adopt ed.

Adm ni stration and Support charges (Option C) for Line
Sharing. Wen a CLEC installs a splitter for |ine sharing
pur poses in Verizon’s CO for use with virtual collocation,
Verizon assesses Adm nistration and Support Charges. The
Facilitator found that these proposed charges are
reasonabl e and shoul d be adopt ed.

Splitter Installation Charges for Line Sharing. CLECs
argued that Splitter Installation Charges could better

reflect the actual tasks perfornmed. The Facilitator found
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20.

21.

22.

11
that Verizon's proposed charges are appropriate and
reasonabl e and shoul d be adopt ed.
Application Augnent Fee and Engi neering and | npl enmentation
Fee for Line Sharing. The Facilitator recomends that the
application fee be set at $1,500 based on a simlar fee
set by the Massachusetts Departnment of Tel econmuni cations
and Energy (MA DTE). The Facilitator also refers to the
MA DTE decision in his recomendation that the E& fee be
set at $1,632.30 for an initial installation and $1, 453. 09
for an augnent. These rates are subject to change and
true-up back to the date of this order, pending the
out cone of the Massachusetts conprehensive TELRIC
proceedi ng currently underway.
Cooperative Testing costs for Line Sharing. These costs
accrue for coordination and performance of continuity
testing on a DSL-conpatible non-line-sharing | oop on the
installation date. The Facilitator reconmends that the
Commi ssion follow the findings in the MA DTE s Phase ||
Order, setting the charge at $0.00.

Loop Qualification charges. Loop qualification includes

mechani zed | oop qualification, manual | oop qualification
and engi neering queries. See Section Ill. D. for

mechani zed | oop qualification. The Facilitator recomends
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23.

24.

25.

12
that for manual |oop qualifications, the Comm ssion adopt
the rate approved recently by the Rhode Island Public
Utilities Comm ssion of $72.37 per link. The Facilitator
al so recomends that the Comm ssion Staff investigate any
future clainm of unwarranted manual | oop qualifications.
As regards the | oop qualification engineering query
charges, the Facilitator recomends a rate revised, on the
basis of the 36.12% | abor reduction, to $105.22 per |ink.
Loop Conditioning. Loop conditioning includes renoval of
| oad coils, renoval of bridged taps, and renoval of | oad
coils and bridged taps on nmultiple | oops. See Section
I11. E. and F., below.

Recurring and non-recurring costs for subloop unbundli ng.

The Facilitator recommends the Conm ssion adopt Verizon's
proposed recurring costs and adjust Verizon’s proposed
non-recurring costs by reducing the |abor tine estimtes
by 36.12% pursuant to the July 6'" Order.

EEL Conversions. This issue concerns the provisioning

interval and billing for converting special access to

Ext ended Enhanced Loops (EELs). Verizon proposes a 30-day
provi sioning interval for conversions, to be revised
downwar d when nmechani zed conversions are possible. The

mechani zed conversi ons process is anticipated to be
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26.

27.

13
avai l able in Massachusetts during the first quarter of
2002. The Facilitator recommends that Verizon nake the
mechani zed process available in New Hanpshire at the sane
time. Billing at UNE rates woul d begin at the end of the
30-day provisioning interval, whether or not conversion
has actually occurred.
New EEL Conponents. The CLECs raised issues regarding
restrictions on ordering EELs and on the comencenent of
billing for portions of EEL provisioning. Recognizing
t hat the SGAT does not address new EEL conponents, the
Facilitator reconmends that to the extent that Verizon

voluntarily provides new individual EEL conponents,

Verizon will file an SGAT with ternms and conditions
subject to Comm ssion approval. The service |list for
Docket No. DT 01-206 will receive copies of Verizon's
filing.

CLEC liability for term nation penalties when converting
special access circuits to EELs. As Verizon agreed that
conversions from special access to EELsS may occur wi thout
term nation penalty as long as the m ninmum service term
has expired, CLECs have the option of avoiding term nation

liability. 1t is the Comm ssion’s understanding that when
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28.

29.

14
there is a nonth-to-nmonth contract® for special access,
the CLEC nmay convert the special access circuit to a UNE
wi t hout penalty, anytine after the initial 90 days of
speci al access servi ce.
EEL Li nk Test charges. These charges cover the costs for
end-to-end testing of EEL arrangenents. The Facilitator
recomrends the Conm ssion adopt rates based upon the
Massachusetts deci sion applying deaveraged non-recurring

rates for EEL link test charges, as follows:

Service Ur ban  Subur ban Rur al
2W Anal og | oop 11. 07 12. 33 15. 57
2W Digital | oop 21. 49 22. 86 26. 16
4W Anal og | oop 34. 30 36. 51 41. 17
56KD | oop 44. 62 46. 74 52.63
1.544 Mops

Digital |oop 78. 07 81.12 121. 26

Recurring and non-recurring charges for UNE-Ps. UNE-Ps

consi st of unbundl ed | ocal |oop, local sw tching, shared
trunk port and transport, signaling systens and call
rel ated databases, et al., as listed in the SGAT. The

Facilitator points out that Verizon's rates conply with

6 Mont h-to-nmonth contracts have an initial 90-day m ni num
service period. While a circuit may be converted to EELs
bef ore the 90-day period expires, the CLEC (or its custoner)

wi ||

be charged for 90 days of service at the special access

mont h-to-nonth rate.
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30.

31.

32.

33.

34.

15
the July 6'" Order and are therefore accepted, to the
extent that the non-recurring | abor rates are reduced by
36.12% in conpliance with the July 6!" Order.
Recovery of Field Installation costs for both new and
mgrated 2-wire UNE-P. The Facilitator rejected the Joint
CLECs’ and OCA s argunment that these costs should be
recovered on a recurring rather than a non-recurring
basi s.
UNE- P cost nodeling assunptions. According to the Joint
CLECs and OCA, Verizon's nodeling assunptions for UNE-P
fail to capture efficiencies and incorrectly include nore
conplex activities than necessary. The Facilitator
concluded that no adjustnents are necessary because
Verizon's filing conports with the Comm ssion’s prior
orders.
Col | ocation power penalty charges. This issue has been
resol ved in docket DT 02-018.
Mer ger Savings. See Section Ill. G, below.

Cost of Capital. See Section Ill. G, bel ow
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[11. CONTESTED | SSUE POSI TI ONS AND COWM SSI ON ANALYI S

A. Dark Fiber Fill Factor

1. Verizon

Verizon filed a Dark Fiber tariff using a Fill Factor’ of
50% but, after Staff pointed out that a fill factor of 50% was
i nconsistent with the July 6'" Order, Verizon agreed to file
using a 65% utilization factor. Verizon argues that having
some formof a utilization factor in the dark fiber cost study
is appropriate, as for determ ning any TELRIC unit cost, and
does not result in double recovery of costs. According to
Verizon, the utilization factor of any network conponent is
i ndependent of the types or nunbers of elenments and services
that are offered, and is intended to represent the average
utilization over the long run for the entire el enment.
Nonet hel ess, in its brief, Verizon agrees to increase the
utilization factor to 80% for Dark Fiber inter-office

facilities (1 OF) because it did so in Massachusetts.

" When cal culating UNE rates, a fill factor or utilization
rate is enployed to ensure that the price of an individual UNE
reflects the cost of the conmponents of that UNE plus the cost
of any unused or spare capacity that results from construction
of that UNE.
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2. OCA and Joint CLECs

The Joint CLECs and OCA argue that the unique terns and
conditions of Dark Fiber must be considered when setting the
utilization factors in order to avoid a m sstatenent of costs.
In their view, Verizon's terms and conditions indicate that
the Conpany will never construct or place new Dark Fiber to
neet the demands of conpetitors. Dark Fiber is always
provi si oned out of spare fiber, according to the OCA and Joi nt
CLECs, and Verizon witness Anglin conceded at the Novenber 9tf
Techni cal Session that |oop and transport buyers are currently
payi ng for spare capacity because it is factored into the cost
of usable fiber. Therefore, these Parties argue, unless the
fill factor is set at 100% Verizon will be collecting tw ce
for the sane el enent.

3. Staff

Staff contends that the fill factor allows for excess
recovery by Verizon. The Comm ssion's July 6th Order,
according to Staff, by approving a 65%fill factor for
interoffice facilities |it fiber, ensures recovery of the
costs associated with the 35% spare fiber subsequently ordered
to be made available as Dark Fiber. However, Staff reasons
further, setting the Dark Fiber fill factor at 100% woul d

cause the custonmers for |lit fiber to pay a disproportionate



DT 01-206

18

anount for spare capacity. To address that concern, Staff
proposes an 80% utilization factor in the cost studies for
both Iit fiber and Dark Fiber products.
4. Facilitator

The Facilitator reports that it is likely that Verizon's
proposal woul d produce at |east sonme double recovery and that
the mat hematically correct adjustment to prevent double
recovery would be to elimnate all of the capacity costs from
the costs associated with Dark Fi ber by setting the fill
factor at 100% However, the Facilitator points out that
there are, in fact, some capacity costs associated with the
actual provisioning of Dark Fiber. Therefore, he reasons,
sone amount of fill factor is appropriate.

The Facilitator gives credence to the argunent that actual
avai lability of Dark Fiber could be assuned to be 16%
measured by the nunber of CLEC requests for Dark Fiber
actually not rejected by Verizon-NH  Thus, he finds that a
fill factor of 84% (100% - 169 nmy be a reasonable one. The
Facilitator al so determ nes as reasonable a fill factor of
82.5% obtained by determ ning the m dpoi nt between the 100%
advocated by the Joint CLECs and the 65% originally agreed to
by Verizon. Based on these calculations, the Facilitator

considers that Verizon's | ater-proposed 80% fill factor is
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al so reasonabl e and recommends that the Comm ssion adopt an
80% factor for Dark Fiber.
5. Commi ssion Anal ysis

On the facts before us we find that Dark Fiber is
provi si oned out of spare capacity and that, when the forward-
| ooking cost for |lit fiber was determ ned, spare capacity
costs were fully recovered. G ven that the spare capacity is
now of fered as a network el enment, and costs will exist for
provi sioning the element, we believe that a utilization factor
I's appropriate when calculating the unit cost of the UNE I OF
Dark Fiber. Wthout a utilization factor for Dark Fiber (and
corresponding corrections to the lit fiber utilization
factor), consuners of |it fiber products would be subsidizing
consuners of Dark Fiber

We do not accept the claimthat avail able Dark Fiber
exists in the network for which costs have not been recovered.
Verizon's denial of any double counting is underm ned by its
refusal to make Dark Fi ber available up to a particul ar
utilization percentage (as stated in Verizon's brief at p.
10.) Verizon proposes, as agreed during discussions with the
Parties, to use a fill factor of 80%for costing Dark Fiber.
We accept the Facilitator’s rationale and consider that 80%

woul d be a reasonable fill factor for Dark Fiber if the fill
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factor for |lit fiber is also adjusted. W wll therefore
order Verizon to calculate the costs of it fiber using a fill
factor of 80% as well. The Dark Fiber fill factor applies to
Inter-office Fiber Cable and to the CO FDF Equi pnent.

B. Access Points to Interoffice Fiber Cable

1. Verizon-NH

Verizon currently permts access to Dark Fiber only at
exi sting hard term nation points. Verizon objects to
provi di ng Dark Fi ber at any existing splice point, arguing
that “technically feasible point of interconnection” does not
mean Verizon must provide access regardl ess of any technical,
service, and operational issues. Verizon argues that the
Conmi ssi on recogni zed this basic prem se when it ordered
i nterconnection at rempte termnals, but not beyond, in its
Dark Fi ber Order. (oing beyond that could require a
technician to attenpt splicing and connecting at places where
no hard box® is present, a task that Verizon clains would be a
bad practice. In support of its position, Verizon cites the
FCC s statenent, in 1206 of the UNE Remand Order in reference
to subl oops, that “accessible term nals are defined as points

on the | oop where technicians can access the wire or fiber

8 A “hard box” is a hard-sided enclosure installed for the

pur pose of protecting and facilitating access to fiber end
poi nts.
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within the cable without renoving a splice case to reach the
wire or fiber within.” According to Verizon, the FCC s
reasoni ng shoul d be applied here.

Verizon admts that the Massachusetts DTE rul ed that CLECs
may access Dark Fiber at any splice point. Verizon argues,
however, that it has no experience that would support the
feasibility of the requirenent, as Massachusetts is the only
former Bell Atlantic state that has granted such access and no
splice point interconnection has yet occurred in
Massachusetts.

2. OCA and Joint CLECs

The Joint CLECs and the OCA argue that access to Dark
Fi ber at splice points is technically feasible, since the
Massachusetts DTE has ordered Verizon to provide such access
at both splice points and hard term nation points. MA DTE
Phase 4-N Order (Decenber 13, 1999). According to the Joint
CLECs and OCA, CLECs in New Hanpshire should be allowed to
request service between two existing splice points or between
a splice point and a custoner’s prem ses. Furthernore, they
argue that Verizon should provide additional splice points
wher ever CLECs request, as Aneritech |Indiana nust pursuant to

that State Conmm ssion’s order
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The Joint CLECs and OCA assert that such a requirenment is

necessary in order to achieve parity, reasoning as foll ows.
Currently, Verizon can access its fiber at splice points and
Verizon is rejecting 84% of all CLEC Dark Fiber requests.
Verizon New Hanpshire’s high rejection rate, when viewed in
conjunction with the actual 53.6%fill rate for fiber
facilities, is evidence that Verizon is unfairly maintaining
quantities of fiber in an “unterm nated state” in order to
deny it to CLECs. Dark Fiber availability would increase
substantially, according to the Joint CLECs and OCA, if
Verizon merely inventoried the resource properly and conpl eted
the fiber strands by term nating themto an accessible
term nal

The Joint CLECs and OCA argue that the Comm ssion’s 1998
deci sion regarding splice points, Order No. 22,942, should be
revisited because experience since then denonstrates that
addi tional access is warranted.

3. Staff

Staff supports the MFR, | ooking to the Comm ssion’s prior
Dar k Fi ber Order, which does not require access at splice
poi nts.

4. Facilitator
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The Facilitator indicates only that the Conm ssion’s 1998

Dark Fi ber Order governs here.
5. Analysis

By our Order No. 22,942, we intended to make Dark Fi ber
avail abl e to whol esal e users for the purpose of enhancing
conpetition in the New Hanpshire tel ecommuni cati ons narket.
At the time, we |imted access to rempte term nals, since no
regul atory conm ssion had defined technically feasible points
for access to Dark Fiber. Now, however, the FCC has provided
us a guideline, its so-called “best practices” rule, stating
in the UNE Remand Order at paragraph 227:

once a state has determned that it is
technically feasible to unbundl e subl oops at a
desi gnated point, it will be presumed that it is
technically feasible for any incunmbent LEC, in any
other state, to unbundle the | oop at the same point
everywhere. (Enphasis added.)

Qur nei ghboring state, Massachusetts, has determ ned that
access to splice points is technically feasible; and it has
not been shown that the New Hampshire network differs fromthe
Massachusetts network so as to make such access i nfeasible.
Accordingly, we will require Verizon to revise its Dark Fiber
tariff, section 5.16.1 (g), to allow access at existing splice
points. To allay any concern about the security of splice

cases, such access shall be perforned by Verizon personnel at
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t he request of the CLEC. CLECs shall pay for this requested

service at time and materials rates.

A recent decision by the District of Colunbia Public
Service Comm ssion (DC PSC) corroborates our decision,
al t hough our decision is made i ndependently. In Case No. TAC
12, Petition of Yipes Transm ssion, Inc. for Arbitration
Pursuant to Section 252(b) of the Tel ecomruni cati ons Act of
1996 to establish an Interconnection Agreenent with Verizon
Washi ngton D.C. (DC PSC Order on Reconsideration), Order No.
12286, (DC PSC Jan. 4, 2002), the DC PSC affirnmed an
arbitrator’s conclusion that access to splice points is
technically feasible because the MA DTE and the I ndi ana
Comm ssi on had so determ ned. The DC PSC arbitrator’s
deci si on was based on the FCC s rebuttable “best practices”
rule, finding that Verizon failed to rebut the presunption of
technical feasibility.

The DC PSC s Order on Reconsideration addresses all of the
argunments raised here by Verizon, rejecting themas do we.
See, Yipes, supra at Y 34-74. |If, as clainmed by Verizon, no
CLEC has yet requested access to Dark Fiber at splice points,
that does not constitute proof of technical infeasibility.
Further, Verizon reopens splice cases on occasion for its

retail provisioning purposes and should be able to provide the
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sane access for conpetitors with no increased danger to
network reliability. Verizon bears the burden of show ng
technical infeasibility. W determ ne that Verizon has not
met its burden of proving technical infeasibility;
accordingly, access to Dark Fiber at splice points is hereby
or der ed.

C. Dar k _Fi ber Augnents

1. Verizon

Verizon argues that any requirenent to consider CLEC
requests for Dark Fiber represents a mandate to forecast
future Dark Fi ber demand. Verizon asserts that the Conpany is
under no obligation to construct its network for the purpose
of making Dark Fi ber available to conpetitors. In Verizon's
opi ni on, such a requirement conflicts with the FCC
determ nation that ILECs are only required to unbundl e
existing facilities, and are not required to construct
facilities to neet carrier requests. For support, Verizon
cites the FCC s Third Report and Order, fn. 323, in which the
FCC noted that Dark Fiber, unlike copper wire stored as
inventory, was installed to handle increased capacity, is
connected to ILEC facilities currently used to provide
service, and is available to CLECs without installation by the

i ncumbent . Verizon also cites the Conmm ssion’s Dark Fiber
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Order for the same prem se. At pp. 20-21, the Conm ssion
stated that |ILECs need not build out or deploy fiber where it
has not yet been install ed.

Verizon strongly objects to any requirenment to consider
the CLECs’ forecasts of future need for Dark Fiber. Verizon
bel i eves the burden of so-called "stranded investnment” would
shift onto Verizon when any CLEC s forecast turns out to be
over-optimstic and no orders for Dark Fiber ensue. In that
case, Verizon would be left with excess and unproductive
plant, to the detrinment of Verizon sharehol ders and
rat epayers. Verizon also notes that no commi ssion in the
former Bell Atlantic region, including the NYNEX region, has
required Verizon to incorporate the forecasts for CLEC Dark
Fiber in its planning.

2. OCA and Joint CLECs

In Iight of the 84% unavailability figure® the Joint
CLECs argue that Verizon nust take whol esal e demand for Dark
Fi ber into account when planning to add fiber to its network.
If, as Verizon has suggested, sone of the capital cost of

facilities should be allocated to Dark Fiber, then it is

® The Parties argued in this docket that, since Verizon
rejected 90 of the 107 Dark Fi ber requests nmade between
January 2000 and July 2001, Dark Fi ber was unavail able 84% (90
di vided by 107) of the tine.



DT 01-206

27

i ncunmbent on Verizon to plan for Dark Fiber. Furthernore, the
Joint CLECs claim requiring Verizon to conply with this
requi rement i s not extraordinary or exceptional, since Verizon
al ready considers CLECs’' forecasted demand when deploying it
fiber facilities for interconnection trunking purposes.
Hence, the sanme requirenment for Dark Fiber will not create an
oner ous burden.
3. Staff

Staff argues Dark Fiber is not sufficiently avail able, as
evi denced by Verizon's | ow provisioning rate. Although Staff
apparently agrees with Verizon that the Conpany need not build
additional new facilities at the direct request of a CLEC,
Staff recommends that Verizon take the CLEC demand for Dark
Fi ber into account when planning to build new fiber segnents
or fiber augnents for itself. As justification for ordering
Verizon to take CLEC demand into account, Staff argues that
the demand i s known or knowable. Staff goes on to say that
this is a revenue-produci ng product for Verizon, and provision
of the product enhances conpetition in New Hanpshire. As an
anal ogy, the Staff believes that while the Comm ssion could
not and does not expect that Verizon would add space to an
existing central office for collocation, if Verizon were to

abandon a central office, and nake plans for a new one, the
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Commi ssion would frown on a Verizon decision to build a new CO
that did not accommpdate the whol esal e demand for col |l ocation.
In further support of its position, Staff avers that

Verizon has stated in previous proceedings that the | abor to
install fiber optic cable represents the mgjority of the
costs, and that adding additional fibers during construction
woul d represent a small increnmental cost. Staff posits that
common sense leads to a conclusion that Verizon should take
whol esal e fi ber demand into account at the sanme tine it is
addi ng plant to neet other demand.
4. Facilitator
The Facilitator makes no recomendation on this issue.
5. Commi ssion Anal ysis
The resolution of this issue requires consideration of
federal as well as state law. The TAct, at 88251(c)(2) and
(c)(3) respectively, requires ILECs to interconnect with CLECs
and to provide access to UNEs. Underlying the requirenent for
sharing the ILEC s network is a conclusion that UNEs permt
CLECs to enter the market by using ILEC facilities at the
I LEC s econom es of scale and scope. The quality of
i nterconnecti on provided by the ILEC, pursuant to Section
251(c)(2), nmust be at least equal in quality to that the ILEC

provides itself. As to the provision of new facilities, the
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TAct is silent on the issue of whether or to what extent | LECs

must consi der CLEC needs in planning and/or building new
facilities.

Interpreting the TAct, the FCC has held that |ILECs are not
required to construct new facilities for the purpose of
nmeeting a request froma conpetitor:

In the Local Conpetition First Report and Order,
the Comm ssion |imted an i ncunbent LEC s transport
unbundling to existing facilities, and did not
requi re incunmbent LECs to construct facilities to
nmeet a requesting carrier’s requirenments where the
i ncunbent LEC has not depl oyed transport facilities
for its own use. Although we conclude that an
i ncunmbent LEC s unbundling obligation extends
t hroughout its ubiquitous transport network,
including ring transport architectures, we do not
requi re incunbent LECs to construct new transport
facilities to nmeet specific conpetitive LEC point-

t o- poi nt demand requirenments for facilities that the
i ncunbent LEC has not deployed for its own use.

| rpl enment ation of the Local Conpetition Provisions of the
Tel ecommuni cati ons Act of 1996, Third Report and Order and
Fourth Further Notice of Proposed Rul emaki ng, CC Docket No.
96-98 (rel. Novenmber 5, 1999) (UNE Remand Order) at T 324
(footnotes omtted) (enphasis added).

To the sanme effect, the FCC stated in its Notice of
Proposed Rul emaki ng, CC Docket Nos. 01-339, 96-98 and 98-147
(rel. Decenmber 20, 2001), at § 23, n. 48, that the FCC had not
required “construction of new transport facilities that the

i ncumbent LECs had not deployed for its own use.”
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Consistent with that statenment, in lowa Utils. Bd. v. FCC,

120 F.3d 753, 812-13 (8" Cir. 1997)(lowa I)(reversed on other
grounds sub nom AT&T Corp. v. lowa Utils. Bd., 525 U S.

366) (1999), the 8" Circuit rejected the FCC s rule obliging
ILECs to provide UNEs at |evels of quality superior to those
| evel s at which the ILECs provide these services to

t henmsel ves. The FCC argued that the phrase “at |east equal
to” in 8251(c)(3) permts an interpretation that while | LECs
may not provide inferior quality access they nust, when
requested, provide CLECs with superior quality access to
network el ements. According to the 8" Circuit Court,
8251(c)(3) “inplicitly requires access only to an ILEC s

exi sting network, not to a yet unbuilt superior one.” Id., at
812. See also, lowa Uils. Bd. v. FCC, 219 F.3d 744, 751 (8"
Cir. 2000)(lowa Il1)(order on remand).

We find noteworthy that in footnote 33 of lowa |, the 8th
Circuit makes clear that, although it would not require |ILECs
to substantially alter their networks to provide superior
quality interconnection and access, it approves of the FCC s
position that some nodifications to ILEC facilities are
necessary to accommodat e CLEC needs.

The FCC has consistently held that nodifications to an

exi sting network may be required. Modifications that have
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been explicitly required include construction of facilities
for “meet point” arrangenents, First Report and Order, at 1
553; expansion of collocation space where space is avail abl e,

id. at § 585; and conditioning of |oops, id. at { 382

(expressly rejecting RBOC claimthat CLECs “take the LEC
networks as they find thent). 1In the case of switch
i nvestnents, the FCC explicitly contenplated that |ILECs would
take forecast CLEC denmand into account in sizing their future
swi t ches:

| f incumbent LECs and conpeting providers

bel i eve that they would benefit by quantifying their

antici pated demand for switch resources, they are

free to do so in the negotiation and arbitration

processes. Such planning may be necessary when a

conpetitor anticipates that usage of the | ocal

switching element by its custoners will place

demands on the incunbent LEC s switch that exceed

t he usage | evels anticipated by the incunmbent LEC.

First Report and Order, at § 417 (enphasis added, footnote
omtted).

I n considering a build-out issue concerning collocation,
the FCC made it clear that states could take steps to ensure
t hat incunmbents took future CLEC demand into account in sizing
new or replacenent Central Offices:

Consi stent with the requirenments and findi ngs of

t he Expanded | nterconnection proceedi ng, we concl ude

that incunmbent LECs should be required to take

col | ocat or demand into account when renovati ng
existing facilities and constructing or |easing new
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facilities, just as they consider demand for other
servi ces when undertaking such projects. W find
that this requirenment is necessary in order to
ensure that sufficient collocation space will be
available in the future. W decline, however, to
adopt a general rule requiring LECs to file reports
on the status and planned increase and use of space.
State commi ssions will determ ne whether sufficient
space is available for physical collocation, and we
conclude that they have authority under the 1996 Act
to require incunbent LECs to file such reports. W
expect individual state comm ssions to determ ne
whet her the filing of such reports is warranted.
First Report and Order, at § 585 (enphasis added).

The FCC acknow edges that the network is dynam c, not
static, and | eaves room for the states to supplenent specific
i nterconnection standards with additional requirenments so | ong
as they are consistent with the federal scheme of opening
i ncunbent LEC networks to the fullest conpetition.

Verizon interprets the case | aw and FCC rulings as
produci ng an established principle that |ILECs need never build
new facilities that CLECs require. W disagree. The
Tel ecommuni cati ons Act of 1996 expressly reserves to the
states their ability to inpose “requirenments necessary to
preserve and advance universal service, protect the public
safety and wel fare, ensure the continued quality of
t el ecommuni cati ons services, and safeguard the rights of
consunmers.” 47 U.S.C. A 8253(b). The Conm ssion’s authority

to inmpose such requirenents is derived from RSAs 374:3 and
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374:1. Under RSA 374:3, the Comm ssion possesses the general

supervisory authority over all public utilities and their
pl ant so far as necessary to carry into effect the provisions
of applicable state law. One such provision includes the
requi renment that a public utility nust “furnish service and
facilities as shall be reasonably safe and adequate and in al
ot her respects just and reasonable.” RSA 374:1 (enphasis
added). Thus, when read together, the above-referenced state
and federal statutory scheme enpowers the Conmm ssion to ensure
the continued quality of tel ecommunications service in New
Hanpshire and to safeguard the rights of consuners by
exerci sing our supervisory authority over Verizon and its
plant in a manner that enables Verizon to neet its obligation
to furnish service and facilities that are safe, adequate,
just and reasonabl e.

Verizon’s apparent inability to provision sufficient Dark
Fi ber today on routes requested by CLECs gives us concern. W
note that Staff’s investigation into Dark Fi ber availability
in DT 01-151 shows that Verizon's current guidelines for
installing fiber include a direction to size cable for al
possi bl e future demand except for whol esale demand. We find
that this is inconsistent with Verizon’ s obligations under RSA

374:1 and underm nes Verizon’s obligation to furnish safe,
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adequate, just and reasonable service. |In part to assure that
this situation is not one that is capable of repetition yet
evadi ng review, we expect Verizon to consider future whol esal e
demand for fiber at the tinme it is sizing a build-out of its
facilities for its retail custoners.

As Verizon notes, we found in our Dark Fiber Order that
| LECs need not build out or deploy fiber where it has not yet
been installed. However, the inclusion of reasonable
whol esal e demand in the planning and construction of
facilities that Verizon would construct in the absence of any
CLEC denmand is not the sanme as building out or deploying fiber
where Verizon has not deployed such facilities in its own
network. The forecasting and augnentation of Verizon's
pl anned builds that are contenplated by our Order here are
unli ke the particular build-outs of SONET rings or other
transport facilities to nmeet the isolated demands of a
particul ar CLEC, discussed in the cases cited above. W do
not here require Verizon to construct a specific Dark Fiber
facility at a specific CLEC s request, where Verizon has no
plans to add to its own network.

However, in its planning, Verizon must prudently take into
consideration its whol esal e custonmers’ expected needs for Dark

Fi ber along routes where Verizon has deployed or plans to



DT 01-206

35

depl oy fiber for its own network needs. W thout such a

requi rement, the current unsatisfactory condition is likely to
persist, i.e., CLECs will have a theoretical right to access
Dar k Fi ber where Verizon has deployed it for itself, but no
realistic chance of access to such facilities, thus depriving
New Hampshire custoners of quality tel ecommunications

servi ces.

D. Loop Qualification - Mechani zed

1. Verizon

Verizon charges a nonthly recurring charge for |oop
qual i fication. Mechanized |oop qualification is the
el ectroni c process, via database queries, of determ ning
whet her a particular |oop is capable of carrying DSL service,
and of identifying what needs to be done to enable the loop to
provi de DSL service. Collectively, the steps taken to enable
the loop to provide DSL are called conditioning, addressed in
Section E. bel ow

According to Verizon, the nechani zed | oop qualification
charge is structured as a recurring rate for admnistrative
ease and sinplification. The charge recovers Verizon's
initial, or up-front, costs of building the necessary database
and its ongoi ng nmai ntenance costs. CLECs may make single or

mul tiple queries into the database but Verizon states that it
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only applies the mechanized | oop qualification charge when a
| oop is actually ordered. In this manner, Verizon clains,
CLECs benefit by having a researchabl e database at their
di sposal to conduct market research at no charge. The nonthly
recurring charge for mechanized | oop qualification, as filed,
is $1.22 cents.

2. Joint CLECs

The Joint CLECs argue agai nst any mechani zed | oop
gqual ification charge as neither qualification nor conditioning
woul d be necessary in a truly forward-| ooking network.

Not wi t hst andi ng that position, the Joint CLECs go on to claim
that Verizon's proposed nmonthly recurring nechani zed | oop

qual ification charge inproperly recovers and subsidizes
Verizon’s cost of creating and maintaining its automated | oop
qualification system used by and for Verizon’s own potenti al
retail DSL custonmers.

The Joint CLECs assert that the costs of devel opi ng
Verizon’s retail database should not be borne by Verizon’s
conpetitors but should, |ike other conpetition onset costs, be
recovered in a conpetitively neutral manner. Insofar as it is
appropriate to include any costs in any portion of a forward-

| ooki ng, long-run cost study, the Joint CLECs recommend they be
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treated as recurring costs spread over the entire quantity of
| oops in Verizon’s service territory.

The Joint CLECs al so argue that the automated | oop
qualification systemis |ess useful and nore expensive to
conpetitors than “read-only” access to Verizon’s underlying
dat abase, the Loop Facility Assignnment Control System (LFACS),
woul d be. The Joint CLECs therefore ask the Conm ssion to
require Verizon to provide direct, read-only access to the
LFACS that Verizon’s own personnel use, via an electronic
interface.

Finally, the Joint CLECs aver that a per-query charge for
| oop qualification would nore accurately match the cost to the
cost causer. The Joint CLECs observe that Verizon charges for
ot her dat abase queries on a per-query basis.

3. OCA

The OCA does not disagree with the Facilitator’s
concl usi on, reached by conpron se. However, the OCA observes
that the Facilitator’s nmechani zed | oop qualification charge is
not based on any cost study. The OCA al so points out the w de
di vergence of cost points for mechani zed and manual | oop
qualification reached by different state comm ssions, and
contends that the divergence is not reasonable given the

regi onal nature of Verizon s systens.
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4. St af f

Staff finds some nerit in the CLEC contention that the new
cost to Verizon for nmechanized |l oop qualification is |limted to
its cost of providing that information in electronic formt.
Therefore, Staff agrees that the proposed charge results in
ei ther double counting of the costs to maintain the OSS system
or inmproperly recouping retail support charges in the recurring
charges for qualified |oops. Staff recommends two actions.
First, the Comm ssion should require Verizon to provide direct,
read-only, access to the databases that Verizon’s own personnel
use, via an electronic interface. Second, the Conm ssion
shoul d apply the cost-causation principle to the mechanized
| oop qualification charge by adopting a per-transaction charge
for this service, equivalent to the nonrecurring charge |evied
for a typical OSS request.

5. Facilitator

The Facilitator states that Verizon's current offerings
for access to |oop qualification information conport with the
FCC s UNE Remand Order. Verizon is assessing their charge on a
recurring basis, and proposed adding $1.22 per nonth to the
price for all qualified |loops. |In the MFR, the Facilitator

recommended that the Conm ssion reduce Verizon’s proposed
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recurring charge of $1.22 to a regionally noderate rate of 61
cents per nonth.
6. Conm ssion Anal ysis

We find that the CLECs’ request to have access to a nore
useful and cost-effective source of information for DSL
inquiries is reasonable. W are persuaded that the existing
automated | oop qualification system was designed for retail
use, and is not particularly useful for CLEC purposes in
provi ding DSL services. The LFACS is a | egacy systemt hat
coul d be made avail able to CLECs and provi de higher quality
information than the automated | oop qualification system thus
enhanci ng the provision and depl oynent of broadband. We wll
require that Verizon make direct read-only access to LFACS
avai l able to CLECs by August 1, 2002. As a |legacy system the
devel opnent cost for LFACS has al ready been paid for. W find
that pricing for |loop qualification should be based on the
i ncrenmental costs for maintenance and access to the database.
Therefore, we will require a per-transaction charge for
dat abase access. G ven the parallel between access to LFACS
and access to the OSS, we set the per transaction charge at the
current OSS access charge of 21 cents per query.

E. Loop Conditioning

1. Verizon-NH
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Loop conditioning services consist in part of renmoval of
bri dged taps and |l oad coils. Both bridged taps and |oad coils
must be renoved to inplenment xDSL services.

According to Verizon, 1193 of the FCC s UNE Remand Order
explicitly permts charges for conditioning services because,
al t hough networks “built today” should not require voice-
transm ssi on enhanci ng devi ces on | oops of 18,000 feet or
shorter, existing networks have such devices, and costs are
incurred to renmove them Verizon's proposed charges for these
services in New Hanpshire are therefore conpliant with the FCC

UNE Remand Order, Verizon argues. Verizon points out that the

Comm ssion’s TELRI C deci sion conports with the FCC s reasoning
by approving pricing that is based in reality. Verizon argues
that the Comm ssion has no basis, on this record, for crafting
sonething different than the FCC s UNE Remand Order.

In response to the Joint CLECs’ reliance on a
Massachusetts DTE decision to forbid such charges, Verizon
contends that the MA DTE deci sion assunes a network consisting
of 100% fi ber feeder and that, since that is a different
assunption than New Hanpshire's, it should not be dispositive.
In New Hanpshire, according to Verizon, the Comm ssion assuned
a m xed fiber/copper network, with copper |oops of 12,000 feet,

12,000 feet being the demarcation point. Verizon also asserts
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that it does not seek to recover the cost of |oad coil renovals
for | oops of under 18,000 feet. Transcript, page 119-120.
Verizon also argues that the MA DTE does permt the recovery of
costs for renoving bridged taps, because current |oop design
gui delines permt the continued presence of bridged taps in

| oops, even for redesigned or newmy constructed plant.

Verizon al so avers that denying recovery for conditioning,
thus unfairly causing Verizon to absorb actual expenses, woul d
create a perverse incentive for CLECs. CLECs m ght be incented
to order a load coil renoved in every instance, even when
conditioning is unnecessary. Therefore, froma policy
perspective, the Comm ssion should not deny recovery of these
costs.

Veri zon responded to the Facilitator’s recommendati on t hat
| oop conditioning charges be phased out by arguing that the
factor used to develop a three-year phase-out was a factor from
wor kpapers in Docket DE 97-171 that conpared the rate of new
and mgrated lines. Verizon points out that the factor does
not represent what the Conmpany woul d experience over a three-
year period, as the growth in lines for New Hanpshire overal
has been stagnant.

2. OCA and Joi nt CLECs
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The OCA and Joint CLECs agree with the FCC s pronouncenment

that i1npedinments on a |loop that obstruct DSL service, such as
| oad coils, would not exist in a forward-|ooking network. They
argue that allowi ng Verizon-NH to charge CLECs for costs it
woul d not incur in a forward | ooking network is inconsistent
with the FCC s position and with the Conm ssion’s rules and
or ders.

For non-recurring |oop conditioning costs, the Joint CLECs
and OCA recommend that the Conm ssion require Verizon to use
t he sanme | oop assunption used for recurring costs. The OCA and
Joint CLECs argue that a CLEC s nonthly recurring paynent, that
was set on the basis of a forward-|ooking network nethodol ogy,
covers a |loop that should already be fully capable of providing
DSL service. The recurring rates for UNE | oops are based upon
the assunption of a m xed fiber/copper network with copper
| oops no | onger than 12,000 feet. Wth that assunption, the
| oops do not require conditioning, according to the Joint CLECs
and OCA. For exanple, Verizon-NH s network design assunes that
|l oad coils will not be present because they are unnecessary to
permt voice service quality and that usage of bridged taps
will be mnimzed.

The OCA and Joint CLECs claimthat Verizon has adm tted

that a forward-| ooking network would not require conditioning
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to provision DSL-capable |oops. Therefore, they argue, Verizon
can only justify non-recurring conditioning charges by
proposing a different, non-forward-| ooking network
architecture. Since this is unacceptable under the TAct, the
OCA and Joint CLECs claim Verizon’s non-recurring charges are

i nperm ssible. In support of that conclusion, the OCA and
Joint CLECs cite to the MA DTE Phase |1l Order?'® finding the
FCC s conditioning costs recovery directive applicable only to
net wor ks assum ng the exi stence of copper feeder.

The OCA and Joint CLECs accuse Verizon of inproperly
varying its network assunptions based sol ely on whether higher
rates are produced. They urge the Conmm ssion to require
Verizon to stick to its assunption of a fiber-fed network, that
does not require conditioning, for the purposes of calculating
both its recurring and nonrecurring loop rates. Properly
consi stent network assunptions, the OCA and Joint CLECs aver,
inply a conditioning rate of zero.

The OCA and Joi nt CLECs observe that the very | oops that
require conditioning now are nost likely fully or alnmost fully
depreci ated by Verizon, the plant having been constructed over

several decades. They al so observe that appropriate updates to

Ol nvestigation as to Propriety of the Rates and Charges set
forth in MD.T.E. No. 17 etc., D.T.E. 98-57-Phase IIl (Phase
1l Order) (Mass. D.T.E. Sept. 29, 2000.)
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pl ant design, in conpliance with Carrier Serving Area

gui del i nes, could have avoided the need for conditioning.
These points support a conclusion, they contend, that
condi ti oni ng charges shoul d be disall owed.

According to the OCA and Joint CLECs, Verizon nust
condition loops in order to provide retail xDSL services. They
charge that Verizon’s affiliate, VADI, is restricting its
provi si oning of DSL service to those custoners that are within
18,000 feet of a COin order to avoid creating possible sunk
costs by carrying out conditioning services only to |lose a
custonmer to another carrier.

In the opinion of the Joint CLECs and the OCA, the FCC
requires the Conmm ssion to assunme a theoretical or hypothetical
network to determ ne forward-|ooking costs. It follows, they
argue, that the network in New Hanpshire, will have no | oad
coils and therefore no charges for renoving |oad coils.

3. Staff

Staff did not brief this point. However, at hearing the
Staff put forward an argunment based on the fact that the New
Hanmpshire TELRI C study assuned copper |oops out to 12,000, not
to 18,000. Therefore, Staff argued, no |l oad coils would exist
on that | oop as they would be unnecessary. The resulting

networ k woul d therefore be the equivalent of a 100% fi ber
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network as far as the existence of load coils. Assumng 12,000
feet maxi num of copper in any one |loop, no load coils wll
exi st on the | oop and no reason will exist for conditioning the
| oop. Hence, Staff insists that no charges for conditioning
shoul d be included.

4. Facilitator

The Facilitator, pointing out that |oop conditioning
provides CLECs with the ability to provide xDSL services to end
users, opines that the issue here emanates frominconsi stent
rulings by the FCC. The Facilitator recomends all ow ng the
presumably non- TELRI C | oop conditioning charges for a period of
three years. Thus, the Facilitator reasons, Verizon would
collect its actual costs for a period of time reasonably
adequate for updating the affected | oops, with the result that,
| ooki ng forward, such charges are |likely to be unnecessary.

The Facilitator also recommends that the Conm ssion adopt
Verizon’s proposed conditioning charges for the renoval of | oad
coils, adjusted to reflect the 36.12% reduction in |abor the
Conmi ssion required for non-recurring costs in the July 6"

Order. The resulting SGAT rates are shown in the follow ng

table, along with the rates that would result using the

Facilitator’s proposed phase-out:

EFFECTI VE DATE 18k- 21k ft >21k ft Br. Tap >1 Br. Tap
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Proposal |ess 36.12% 574.93 683. 76 143.63 346.64
Jan 1, 2002 - Dec 31, 2002 431. 20 512.82 107.72 259.98
Jan 1, 2003 - Dec 31, 2003 287.47 341. 88 71.82 173.32
Jan 1, 2004 - Dec 31, 2004 143.73 170.94 36.91 86. 66
Jan 1, 2005 - beyond 0. 00 0. 00 0. 00 0. 00

5. Conm ssion Analysis

We are persuaded by argunments that our network assunptions
shoul d be consistent for all aspects of pricing network
el ements. |In our July 6'" Order, we found that the New
Hanpshi re forward-|ooki ng network should assune a fiber-feeder
breakpoi nt of 12,000 feet. Based on NET' s increnental cost
studies filed in 1993, the average distribution cable |ength
was 4,300 feet. Taken together, this would produce a copper
| oop of less than 18,000 feet. A network with copper | oops of
16,299 (11,999 + 4,300) feet would not require load coils, and
woul d all ow for the deploynment of DSL.

Al t hough this may inply there is no need for |oop
conditioning to renove | oad coils, we also take notice that
the FCC has all owed recovery of real conditioning costs even
when t he hypot hetical network assunption would rule out such
recovery. In order to accommodate the real costs in those
cases where copper distribution cable exceeds the statew de

average, or where a conbination of copper feeder and
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di stribution exceeds 18,000 feet, we will adopt a three-year
phase out of conditioning charges for the renoval of |oad
coils, beginning with a 33.33% reduction in this current year.
In the case of bridged taps, however, we find that, while
a network with | ess copper m ght have fewer occasions for
bri dged taps, bridged taps would still exist in such a
network. Therefore we will allow recovery for the renoval of
bri dged taps.
The rates we adopt shall be:

EFFECTI VE DATE 18k-21k ft >21k ft Br.Tap >1 Br.Tap

Proposal less 36.12% 574. 93 683.76 143.63 346.64
Jan 1, 2002 - Dec 31, 2002 431.20 512. 82 (no phase out)
Jan 1, 2003 - Dec 31, 2003 287.47 341. 88 “ ”
Jan 1, 2004 - Dec 31, 2004 143.73 170. 94 : ”
Jan 1, 2005 - beyond 0. 00 0. 00 “ ”

F. Mul ti ple Loop and Spare Loop Conditi oni ng

1. Positions of the Parties
Verizon’s filing proposes per loop unit prices for |oad
coil and bridged tap rempvals. Verizon does not address
mul ti ple loop conditioning, which is the process of
condi tioning nmore than one | oop for the same custoner at the

sanme time, nor spare |loop conditioning, which is the process
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of conditioning spare |l oops in a binder when the binder is
bei ng opened for conditioning |oops already in use.

The Joint CLECs and OCA argued that, if Verizon is
permtted to charge for conditioning at all, rates should be
based on each field dispatch, assum ng nultiple |oops can be
conditioned at the sanme tinme. According to the Joint CLECs
and OCA, Verizon's single |loop conditioning is inefficient,
and inconsistent with Plant Engi neering Guidelines. Verizon
argues that spare | oop conditioning for xDSL coul d degrade
exi sting voice services, but agreed that it woul d address the
i ssue of nmultiple |oop conditioning by conducting a cost study
to determne the cost of nmultiple | oop conditioning for | oops
that are in the sane cabl e and bi nder group, identified on the
same order, and intended to serve the same custoner.

The Joint CLECs and OCA point out that Verizon's offer
ampunts to a recognition that efficiencies can be gained in a
particul ar instance and continue to hold to the position that
Veri zon can and should achi eve greater efficiency by
systematically conditioning spare |oops as well. The Joint
CLECs and OCA support their argunment with decisions by state
comm ssions in Texas, lIllinois, Nevada, and New York. New
York, they aver, ordered that | oops be conditioned ten at a

tinme, while other states have ordered 25 or 50 at a tine. To



DT 01-206

49

do otherw se, they argue, will raise a price barrier that wll
prevent CLECs from provisioning DSL to custoners by
necessitating large, up-front non-recurring costs.

In addition, to the extent the Conm ssion allows any
recovery of conditioning costs, the Joint CLECs and OCA
recommend that recovery occur by recurring cost charges rather
t han non-recurring. For its part, Staff indicates a
wi | lingness to have Verizon prepare its cost study on the
basis of ten loops at a time. Staff does not address whet her
the multiple loop conditioning study should be restricted to
t he “sameness” paraneters that Verizon proposes. The
Facilitator recommends adoption of Verizon's proposed cost
st udy pl an.

2. Conmm ssion Analysis

Verizon’s proposal to submt terns and conditions for
mul ti ple |l oop conditioning when a CLEC i s requesting
conditioning for the sanme custonmer, at the sanme tine, where
the | oops involved are in the sane cable, is acceptable.

The CLECs further request, however, that Verizon make
provi sion for conditioning spare | oops when the opportunity
arises, thus creating a copper network with a reduced need for
order-by-order conditioning. Having reviewed the record, we

find that spare | oop conditioning is reasonable, forward-
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| ooki ng, and efficient. \When Verizon's field technicians are
di spatched to condition even a single |oop, a percentage of
the spare loops in the same facility should al so be
conditioned. W find that a significant part of the
conditioning costs are contained in the dispatch itself and
not in the tasks perforned on the | oops. W do not believe,
however, w thout nore information about the existing network,
t hat our ordering Verizon to offer spare | oop conditioning at
a particular increnment will produce a useful or reasonable
pricing increnment.

Accordingly, we will order that Verizon prepare and file a
proposal for spare |oop conditioning in a manner and usi ng an
increment that Verizon itself determnes is reasonable, with
an explanation of the basis for its proposal. W suggest that
the costs for conditioning spare | oops as descri bed above
woul d be nobst appropriately recovered via a recurring cost
increment on qualified | oops. This recurring charge shoul d
take into account our three-year phase-out of recovery for
| oop conditioning as ordered herein.

G Mer ger Savi ngs and Cost of Capital

1. Verizon
According to Verizon, neither merger savings nor cost of

capital should be an issue in this case, because nerger
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savings related to the NYNEX/Bell Atlantic nerger were
consi dered on the record in DE 97-171, and cost of capital was
directly addressed on pages 72 and 84 in the Comm ssion’s July
6" Order in that docket. Verizon also advises that the terns
of the July 6'" Order should not be changed in this UNE Remand
proceedi ng by revising the approved cost of capital. The
effect would be to use different costs of capital for
di fferent UNEs.
2. OCA and Joint CLECs

In order to nmake | ocal tel econmmunications conpetition a
reality, New Hanpshire's TELRIC rates, as approved in the July
6'" Order, should be recalculated so as to fall within a | ower
portion of the range of perm ssible TELRIC rates, according to
the Joint CLECs and OCA. To achieve that goal, the Conm ssion
shoul d recogni ze Verizon’s nerger savings and al so | ower the
cost of capital permtted to Verizon. Merger savings should
be recogni zed because Verizon realized significant savings as
a result of the nmerger between NYNEX and Bell Atlantic and the
mer ger between the resultant Bell Atlantic with GIE. The
Joint CLECs and OCA urge the Conm ssion to follow the
reasoni ng of Rhode Island recently when it reduced Verizon's
UNE rates by a total of 7.11% to account for forward-Iooking

cost savings for annual operating expenses and Rhode Island’ s
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share of system w de process re-engineering savings. |In New
Hanpshire, the OCA and Joint CLECs assert, the total savings
anmpunt to 6.43% They argue that the Comm ssion shoul d

therefore multiply the UNE rates by 0.9357 (1 m nus 0.0643).

A |l ower cost of capital should be recognized, according to
the OCA and Joint CLECs, because the current 10.46% cost of
capital is based upon a pre-recessionary growh cycle in which
hi gh returns could be expected. Today, as reflected by the
recent contested proceedings in New Jersey, an 8.8% wei ght ed
cost of capital is nore reasonable. The New Jersey Board of
Public Utilities approved an 8.8% cost of capital, based upon
a 10% cost of equity, on Novenber 20, 2001. The New Jersey
cost of equity, the OCA and Joint CLECs aver, is nore sensible
than the 12. 7% approved in New Hanpshire and denonstrates that
Verizon’s New Hanpshire UNE rates are infl ated.

3. Staff

Staff recomrends that the Comm ssion defer these two
i ssues to an upcom ng docket dealing with Verizon's rates in
general. That docket will provide the factual underpinnings
for revising rate design and present an opportunity to exam ne
t he New Jersey process in greater detail

4. Facilitator
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The Facilitator abided by the Conmmi ssion’s July 6'" Order

as to cost of capital, finding Verizon's filing in conpliance.
As to merger savings, the Facilitator observes that savings
resulting fromthe NYNEX/ Bell Atlantic merger were discussed
on the record in DE 97-171 and reconmends no adj ust nent
t heret o.
5. Commi ssion Anal ysis

We view this docket as being in the nature of a conpliance
proceeding. Therefore, we find that re-determ nation of cost
of capital and/or of nmerger savings would be inappropriate,

and decline to rule on the questions raised here.
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H. Procedural |ssues

The Joint CLECs and OCA urged the Conmm ssion to apply a
hei ght ened | evel of scrutiny to Verizon’s filing, arguing that
t he process shoul d have provided for testinony, cross-
exam nati on, and discovery responses from Verizon. The Joint
CLECs al so urged the Conmm ssion to | ook at the determ nations
made by other state comm ssions for guidance in evaluating the
propriety of Verizon's filing.

As we stated at the beginning of this proceeding, the
nature of the filing permtted its treatnent as a conpliance
matter. We are unaware of any requirenent that a ful
adj udi cative process be utilized in evaluating a conpliance
filing. 1In light of that, we utilized a Facilitator and other
measures to enable adm nistratively efficient treatnent of the
i ssues, including discovery through technical sessions by
tel econference. VWhile we did not utilize a traditional
adj udi cative nodel, neverthel ess we have devel oped an
extensive record and exam ned all of the issues fully. W
have, as is often our practice, taken notice of the
determ nati ons made by other state comm ssions and, of course,
of our own prior decisions. The process here, while different

in some respects from other dockets, provides adequate due
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process and a reasonable basis for our determ nation of the
I ssues raised.

Based upon the foregoing, it is hereby

ORDERED, that Verizon shall reduce its |abor tine
estimates by 36.12% for non-recurring cost cal cul ations; and
it is

FURTHER ORDERED, that Verizon shall utilize an 80%fill
factor for cable and equi pnent for Dark Fiber cost studies;
and it is

FURTHER ORDERED, that Verizon shall recal cul ate the cost
of lit interoffice facility fiber using an 80%fill factor and
adjust its SGAT accordingly; and it is

FURTHER ORDERED, that the rate for unusable Dark Fiber is
set at $0.00; and it is

FURTHER ORDERED, that Verizon shall set its Dark Fiber
service order charge at $22.50 per service order for a single
pai r, and $20.45 for each additional pair as described herein,;
and it is

FURTHER ORDERED, that Verizon shall conduct Dark Fiber
Field Surveys at its proposed charges except in the

circumst ances detailed herein; and it is
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FURTHER ORDERED, that Verizon network planners for Dark

Fi ber need not be made avail able to CLECs for consultation;
and it is

FURTHER ORDERED, that, for conmputing costs for Dark Fiber
junper cables and for Line Sharing, Verizon shall enploy the
sane Engi neer, Furnish and Install factor it uses for Smart
Jacks; and it is

FURTHER ORDERED, that Verizon shall provide Dark Fiber
initial availability information as specified herein within 15
busi ness days of a CLEC request, and full information per our
Dark Fiber Order within 30 cal endar days; and it is

FURTHER ORDERED, that Verizon shall add a negative check-
off box to its Dark Fiber order form allowing CLECs to choose
not to receive the 30-Day information, as detailed herein; and
it is

FURTHER ORDERED, that Verizon may continue to reserve Dark
Fi ber pursuant to our Order No. 22,942; and it is

FURTHER ORDERED, that Verizon shall allow access to Dark
Fi ber at existing splice points to be perforned by Verizon
personnal upon CLEC request, at Verizon tinme and materi al
rates; and it is

FURTHER ORDERED, that, if and when the current trial in

Pennsyl vania i s concluded successfully, Verizon shall
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provi sion Dark Fiber in parallel to collocation requests; and
it is

FURTHER ORDERED, that Verizon shall repair and maintain
CLEC-utilized fibers using the same nethods, procedures and
practices it uses for Verizon-utilized fibers contained in the
sanme sheath; and it is

FURTHER ORDERED, that Verizon shall maintain sheaths of
fiber in the same manner it does for itself, even if the
entire ribbon or sheath consists entirely of CLEC fi bers;

FURTHER ORDERED, that Verizon shall consider whol esal e
demand when planning its own fiber build-out and depl oynment;
and it is

FURTHER ORDERED, that Verizon shall use the anopunt and
met hodol ogy adopted by the MA DTE when determ ning the
Application Augnent Fee and Engi neering and | npl enentation Fee
for Line Sharing, subject to true-up as described herein; and
it is

FURTHER ORDERED, that Cooperative Testing costs shall be
set at $0.00; and it is

FURTHER ORDERED, that by August 1, 2002, Verizon shal
provi de read-only access to the Loop Facility Assignnment
Control System (LFACS) | oop qualification database at a rate,

per transaction, of 21 cents; and it is
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FURTHER ORDERED, that the rate for manual | oop
qualification shall be set at $72.37 per link; and it is

FURTHER ORDERED, that the rate for |loop qualification

engi neering query rate shall be set at $105.22 per |ink; and
it is

FURTHER ORDERED, that Verizon shall charge and phase out
| oad coil renoval services, at the rates and in accordance
with the schedule set out in this order; and it is

FURTHER ORDERED, that Verizon shall reduce its proposed
charge for bridged-tap renoval by 36.12% and it is

FURTHER ORDERED, Verizon shall file cost studies for
multiple loop conditioning within 75 days; and it is

FURTHER ORDERED, Verizon shall file cost studies for spare
| oop conditioning within 75 days; and it is

FURTHER ORDERED, that Verizon's rate for subl oop
unbundling shall be revised to reflect a 36.12% | abor tine
estimate reduction; and it is

FURTHER ORDERED, that, at the time that nechani zed EEL
conversions are avail able in Massachusetts, Verizon shall make
them avail able in New Hanpshire; and it is

FURTHER ORDERED, that a CLEC may convert a special access
circuit to a UNE without penalty anytinme after the speci al

access initial mninmumservice period; and it is
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FURTHER ORDERED, that Verizon shall begin billing a

requesting CLEC at EEL rates rather than special access rates
after the expiration of the 30-day provisioning interval,
whet her or not the conversion is actually conpleted; and it is

FURTHER ORDERED, that if and when Verizon voluntarily

provi des new i ndivi dual EEL conmponents, it shall file an SGAT
with proposed ternms and conditions for Comm ssion approval and
shall provide a copy of the filing to the service list in this
docket at the same time it files with the Comm ssion; and it
i's

FURTHER ORDERED, that charges for EEL Link Tests shall be
as set out herein; and it is

FURTHER ORDERED, that issues regarding nerger savings and
cost of capital shall not be addressed in this docket; and it
i's

FURTHER ORDERED, Verizon shall submt revised tariff pages
and supporting cost studies that reflect these ordered changes
no later than 30 days fromthe date of this order; and it is

FURTHER ORDERED, that Verizon's rates, terns and
conditions in this docket, which have not been nodified by
this order, are approved, and that all rates, terns and
conditions determ ned by this docket are effective as of the
date of this order.

By order of the Public Utilities Comm ssion of New

Hanpshire this twelfth day of April, 2002.
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Thomas B. Getz Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



