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CONCORD ELECTRI C COVMPANY AND EXETER & HAMPTON
ELECTRI C COVPANY

Notice of Intent to File Rate Schedul es
Order Foll owi ng Prehearing Conference

ORDER NO 23,935

March 15, 2002

APPEARANCES: Scott J. Mueller, Esq. of LeBoeuf, Lanb
Greene and MacRae, L.L.P. for Concord Electric Co. and Exeter
& Hanmpton Electric Co.; Wnn Arnold, Esqg. of the New Hanpshire
Attorney General’s O fice and Meredith Hatfield, Esq. for the
Governor’s Ofice of Energy and Conmunity Services; Anne Ross,
Esqg. for the O fice of Consuner Advocate; M chael G ainp for
t he Business and | ndustry Associ ati on of New Hanpshire; and
Edward N. Damon, Esq. for the Staff of the New Hanpshire
Public Utilities Conm ssion.
| . PROCEDURAL HI STORY

On Decenber 17, 2001, Concord Electric Conpany and
Exeter & Hanpton El ectric Conpany (the Conpani es) submtted
written notice to the New Hanpshire Public Uilities
Comm ssion (Comm ssion) of their intent to file new
consol i dated rate schedules in conjunction with subm ssion of
a restructuring proposal in order to conply with the
requi renents of RSA 374-F et seq. and provide retail choice to
their custoners. The Conpanies’ subm ssion included a Mtion
for Protective Order regarding all market sensitive or

proprietary business information, including draft docunents,

pertaining to the potential divestiture of Unitil Power



DE 01- 247

-2-
Corporation’s (UPC s) power supply portfolio (collectively the
Conpani es and UPC are sonetines referred to as Unitil).

On January 25, 2002, Unitil filed a Petition for
Approval of an Offer of Settlement for Restructuring the
Unitil Conpanies together with supporting testinony and
associ at ed docunents.

As part of the filing, Unitil submtted a Petition
for Expedited Approval of Divestiture Process and Transition
Service Process. Unitil also submtted a second Motion for
Protective Order regarding a confidential addendumto the
direct testinmony of David K. Foote. According to Unitil, the
addendum cont ai ns nmarket sensitive and proprietary business
information pertaining to the potential divestiture of UPC s
power supply portfolio and acquisition of transition service.

An Order of Notice dated February 12, 2002 was
i ssued, requiring, anong other things, Unitil to publish a
copy of the Order of Notice in a statew de newspaper.

By letter dated February 14, 2002, the O fice of
Consuner Advocate (OCA) notified the Commi ssion it will be
participating in the docket on behalf of residenti al
rat epayers consistent with RSA 363: 28.

The Governor’s Ofice of Energy and Comrunity

Services (GOECS) filed a Motion to Intervene on February 21,
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2002.

Al an Linder, Staff Attorney for New Hanpshire Lega

Assi stance, asked to be added to the service list by letter
dat ed February 20, 2002.

Representative Jeb E. Bradley filed a letter
requesting full intervention status on February 22, 2002.

On February 26, 2002, the Business and Industry
Associ ati on of New Hanpshire (BIA) filed a Petition for
I nt erventi on.

As provided in the Order of Notice, a Prehearing
Conference was held on March 4, 2002, commencing at 10 a.m at
the offices of the Comm ssion. Unitil confirnmed that
newspaper publication was made in accordance with the Order of
Notice and submtted a fax copy of the original affidavit of
publication which will be filed with the Conm ssi on.

There being no objection, the intervention requests
of GOECS, Representative Bradley and BI A were granted and Al an
Li nder, Esq. has been added to the service |list as requested.
1. PRELI M NARY POSI TI ONS OF THE PARTI ES AND STAFF

A, Unitil

Unitil reviewed the elenments of the restructuring
proposal. Unitil said the proceeding would focus first on the

di vestiture of UPC s power supply portfolio and the
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solicitation of transition and default service, with the
executed contracts to be submtted before the final Conm ssion

order is issued.

Unitil explained that its proposed settlenment will allow
custoners to know what their rates will be up front. In
contrast, when Unitil |ast proposed a restructuring

settlement, it proposed divestiture of the power supply
portfolio with transition service to be obtained at a | ater

date, which created sonme uncertainty about the resulting

rates. Unitil said upon inplenmentation of the settlenment it
expects custonmers will be paying the sanme or slightly |ess
than when its restructuring filing was made, and slightly nore

t han what they are paying today as a result of new fuel and
purchased power adjustnment charges. Unitil said its proposa
provi des for stable but escalating transition service prices
over tinme.

B. Bl

The BIA said it intends to nmonitor the docket. It
has no formal position on the filing at this time but wll
have one once the proceeding is underway.

C. GOECS

GOECS said the Unitil offer is a constructive one.

It further said that the divestiture process requires a great
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deal of scrutiny and Unitil’s expedited schedule has to be
wei ghed agai nst that. Although the filing does not address
| ow i ncone energy assistance or demand side managenent
matters, GOECS concurs with Unitil in addressing these matters
i n separate dockets.

D. OCA

OCA said it generally favors Unitil’s restructuring
proposal. OCA will look carefully at rate inpacts, including
such matters as FAS 109 costs, depreciation expense and
pensi on costs.

E. Staff

Staff noted that Unitil’s proposal is inportant, and
agreed with a Unitil witness that it is intensely conpl ex.
Staff said it is looking for a realistic procedural schedul e
that is deliberately speedy, allowing sufficient tinme for
revi ew and assessnent of the proposed transactions. Staff
will be actively involved in discovery.
I11. PROCEDURAL SCHEDULE

At their technical session follow ng the prehearing
conference, the parties and Staff agreed to recomend a
procedural schedule. At a subsequent technical session, the
parties revisited the schedul e, and proposed the follow ng

revi sed procedural schedul e:
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March 12, 2002 - Technical session/settlenent

di scussi ons regardi ng divestiture of power supply
portfolio and acquisition of transition/default
service (“phase 17).

April 19, 2002 —Rolling data requests by Staff and
i ntervenors due regardi ng phase 1. O herw se,
rolling data requests any tine up to date of | ast
hearing, to be answered within ten business days or
| ess. Data requests and responses to be sent by
email with foll owup paper copies.

April 26, 2002 —Deadline for responses by conpanies
to phase 1 data requests.

May 1, 2002 - Technical session/settlenent
di scussi ons regardi ng phase 1.

May 10, 2002 —Staff and intervenor testinony
regardi ng phase 1 issues.

May 14, 2002 - Technical session/settlenent
di scussi ons regardi ng phase 1.

May 22, 23, 24, 2002 —Dates set aside for
Conmmi ssi on hearings regardi ng process for
di vestiture of portfolio and acquisition of
transition/default service.

May 31, 2002 —Post-hearing witten comments by
parties.

June 3, 7, 14, 2002 - Technical session/settlenent
di scussi ons regardi ng remai nder of issues involved
in restructuring and rate-setting (“phase 27).

June 28, 2002 —Staff and intervenor testinony
regardi ng phase 2 issues.

July 2, 2002 —Anticipated Commi ssion Order
regardi ng process for divestiture of portfolio and
acquisition of transition/default service. Order
understood to be interlocutory in nature.

July 9, 2002 —If approved by Conm ssion, power
supply and transition/default service solicitation
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conmences.

July 12, 2002 —Rebuttal testinony regardi ng phase 2
i ssues, if necessary.

July 22-26, 2002 - Dates set aside for Conm ssion
heari ngs regardi ng remai nder of issues involved in
restructuring and rate-setting.

August 9, 2002 —Witten briefs by parties regarding
all phase 2 issues, other than those specifically
related to the final bids, are due.

Septenber 17, 2002 — Power supply and
transition/default service indicative bids due, with
expl anati ons and/or testinony describing adjustnents
to the proposal, if any, filed with the Conm ssion.
Also, reply briefs, if any, regarding phase 2 issues
are due.

Oct ober 1, 2002 —Fi nal bids due.

Cct ober 15, 2002 —Executed power supply portfolio
and transition/default service contracts filed with
t he Conm ssi on.

Cct ober 21, 2002 —Witten comments by parties
regarding final bids and contract award(s).

Cct ober 23, 2002 —Comm ssion hearing date set aside
for review of bids.

November 1, 2002 —Anticipated final Conm ssion
Or der.

February 1, 2003 —Date for inmplenentation of
restructuring, including commencenent of power
supply portfolio and transition/default service
contracts.

Finally, it is understood the parties nmay agree upon
addi ti onal technical sessions in the interest of
settl ement should such sessions appear to be useful.
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We note that the schedule provides for a two-phase
proceedi ng. The first phase woul d address the question of the
proposed divestiture of Unitil’s supply portfolio, and the
acquisition of transition and default service. The Conpanies
propose that a decision be nmade on this aspect of its
restructuring proposal in tinme for UNITIL to put its portfolio
of contracts out for bids, and solicit bids on transition and
initial default service, so as to conplete the transfer of
supply responsibility pronptly.

The Conpani es’ restructuring proposal raises
significant questions concerning how default service custoners
will neet their power needs over the long term Since markets
have opened in other states, we have made val uabl e
observations that inform our understanding of how conpetitive
power markets may function over the long term W also have
experience with the difficulties of creating fully conpetitive
whol esal e and retail markets. As a result, it is now possible
to exam ne issues of default service with nore understanding
of the consequences of different approaches.

A responsi bl e consi derati on of the Conpanies’
proposal to divest its remaining supply portfolio will thus
require that we address a nunber of questions not addressed

directly in the Conpanies’ filing to date. These include
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consi deration of the likely proportion of consuners
(particularly small residential and commercial custoners) who
will be able to select (or interested in selecting)
conpetitive providers for supply, even beyond the transition
period. To the extent that proportion is significant, we are
presented with the questions of whether the |likely path of
mar ket prices will be stable, or will be subject to sharp
i ncreases and decreases such as those that characterize
commodities markets. If the latter is expected to occur, we
must consi der whether the statutory schenme requires that we
| eave smal | consunmers exposed to the boons and busts of the
supply markets, or whether instead the Conm ssion has sone
responsibility to intervene and establish a nore stable price
path for consunmers. Again, assum ng that determ nation is
made, the question would remain concerning which entity or
entities should be charged with that responsibility, and how
that obligation would be carried out, including the tim ng of
any corresponding rights to serve default custoners.

Al'l these questions require nore thorough
exam nation than is presented in the prefiled testinmony of the
Conpanies to date. A careful review of such questions is
needed before a determ nation of the divestiture proposal can

properly proceed. That review should include whether the
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Conpani es shoul d provide default service over the long term
out of a balanced portfolio of supply resources, including the
current remaining Unitil portfolio. Inplicit in the
Conpani es’ approach (divestiture and relatively short-term
transition and default contracts) are answers of the Conpanies
to the above questions, but no explicit opinions are presented
in the filing. To provide the Conpanies a full opportunity to
express their view on the long-termdefault and transition
service questions, and to provide the Comm ssion with the
benefit of the Conpanies’ considered views, we direct the
Conpanies to file additional testinony addressing the above
default/transition service issues, by April 12, 2002. This
will provide the Staff and intervenors sufficient tinme to
propound additional data requests, if necessary, before the
deadl i ne proposed by the parties for filing data requests of
t he Conpani es.

Wth this further evidence fromthe Conpanies, the
proposed revi sed schedul e should all ow the Conm ssion and the
parties to explore the various issues raised by the Conpanies’
filing in a phased manner, preserving the option of granting
the authority for divestiture as requested in the tine

requested. We note that dates after the conpletion of phase 1
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i ssues may require adjustnent if circunstances change as the
case proceeds.
V. UNITIL"S MOTI ONS FOR PROTECTI VE ORDER

The Motion for Protective Order filed on January 25,
2002 requests confidential treatment for (i) the sane
information requested in the Mdtion for Protective Order filed
on Decenber 17, 2002, nanely certain power supply, pricing and
cost information regarding the power supply contracts included
in the portfolio to be sold, and (ii) certain other
information contained in M. Foote’s testinmony, including the
Conpani es’ estimates of market prices. Unitil intends to make
such information available to parties who enter into
appropriate confidentiality agreenments consistent with the
requested protective order.

Unitil asserts that the need for confidentiality
regarding the portfolio divestiture information is due to
contract data and details that could be used to determ ne
UPC s need to purchase energy and capacity during the
remai nder of this year. Unitil states that if suppliers were
not bound by confidentiality they could use this information
to inflate any pricing offers to UPC during that interimterm
to the detrinment of its retail custoners. Further, according

to Unitil, its estimtes of market prices and simlar
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information could be used by transition service or portfolio
bi dders to determ ne how Unitil assesses the narket,
potentially limting the range of bids to the detrinment of
Unitil’s custoners.

The New Hanmpshire Right to Know Law provi des each
citizen with the right to inspect all public records in the
possessi on of the Conm ssion. See RSA 91-A:4,1. The statute
contains an exenption, invoked here, for “confidential,
commercial or financial information.” RSA 91-A:5,1V. CQur
applicable rule, Puc 204.06, is designed to facilitate the
i npl ementation of the statute as it as been interpreted by the
courts. |In nost cases, a balancing test is used to deterni ne
whet her confidential treatnent should be granted. See e.g.,
Uni on Leader Corporation v. New Hanpshire Housi ng Fi nance
Aut hority, 142 N.H 540 (1997).

No parties have objected to the Mtions for
Protective Order. In balancing the interests for and agai nst
public disclosure of the information for which confidenti al
treatment is sought, we are persuaded that the interest of
Unitil and ultimately Unitil’s ratepayers in non-disclosure
out wei ghs the public’s interest in obtaining access to the
information. We will therefore grant the Mdtions for

Protective Order at this tinme. Consistent with our practice,
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the protective treatnment provisions of this Order are subject
to the on-going rights of the Conm ssion, on its own notion or
on the notion of Staff, any party or any other nenber of the
public, to reconsider in |ight of RSA 91-A, should

ci rcunstances so warrant.
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Based upon the foregoing, it is hereby

ORDERED, the procedural schedule set forth above is
approved except that the Conpanies shall file additional phase
1 testinmony as outlined above by April 12, 2002; and it is

FURTHER ORDERED, that Unitil’s Mtions for
Protective Order are granted, subject to the on-going rights
of the Commi ssion, on its own notion or on the notion of
Staff, any party or any other nenmber of the public, to
reconsider in light of RSA 91-A, should circunstances so
war r ant .

By order of the Public Utilities Comm ssion of New

Hanpshire this fifteenth day of March, 2002.

Thomas B. Getz Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Debra A. How and
Executive Director & Secretary



