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PROCEDURAL HI STORY
As required by the New Hanpshire Public Utilities

Comm ssion (Comm ssion) in Order No. 23,574 (Novenber 1,

2000), the New Hanpshire Electric Cooperative, Inc. (NHEC) and
Publ i c Service Conpany of New Hanpshire (PSNH) initiated this
docket on April 12, 2001 to request the Conm ssion's approval
of a pilot "Pay As You Save" (PAYS) energy efficiency products
program As noted by the petitioning utilities, PAYS products
are energy efficiency measures that are billed as part of the
nonthly electric bills of the custonmers who receive the
savings resulting fromthe nmeasures. PAYS was first described
in a 1999 paper by the Energy Efficiency Institute (EElI) and
conm ssi oned by the National Association of Regulatory Utility
Commi ssioners (NARUC). NHEC and PSNH have enpl oyed the Energy

Efficiency Institute in this proceeding as their consultant.
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The Comm ssion conducted a duly noticed Pre-Hearing
Conference on June 5, 2001 and, thereafter, entered Order No.
23,726 (June 14, 2001). 1In Order No. 23,726, the Conm ssion
approved intervention petitions submtted by the Governor's
O fice of Energy and Community Services (ECS), EnergyNorth
Natural Gas d/ b/a KeySpan Energy Delivery New Engl and
(KeySpan) and Granite State Electric Conpany (GSEC); the
Conmmi ssion al so noted that the Office of Consunmer Advocate
(OCA) had entered an appearance on behalf of residential
rat epayers. Further, as recommended by the parties and Staff,
t he Comm ssion requested briefs fromthe parties with regard
to two threshold issues: (1) whether the Conm ssion has the
authority to permt a utility to disconnect the service of a
customer for non-payment of PAYS charges; and (2) whether the
Conmi ssion has the authority to permt a utility to cause PAYS
charges to "run with the neter,” i.e., to require a new
custoner to assunme renmmi ni ng PAYS charges when a previous
custonmer has |eft a PAYS neasure behind on the prem ses.

The parties and Staff conducted technical sessions
on June 5, 2001 and July 25, 2001. Staff, in conjunction with
the parties present at the July 25 session, thereafter
proposed a procedural schedule to govern the remai nder of the

proceedi ng.



DE 01-080



DE 01-080 -4-
The Comm ssion received briefs from PSNH, ECS and
OCA, the latter two filing jointly. In addition, PSNH filed a
motion on June 21, 2001 seeking confidential treatnent of
certain proprietary materials of EEI that had been produced in

di scovery. We take up each of the pending issues in order.
[1. DI SCONNECTI ON AUTHORI TY
A. Positions of the Parties

Al'l parties that submtted briefs agreed that the
Conmi ssion has the authority to permt a utility to inpose
di sconnection on a party failing to honor PAYS obligations as
reflected on the utility bill.

Noting that the Comm ssion's ratenaking authority is
pl enary, PSNH contends that if the Conmm ssion approves PAYS as
a tariffed service then it is consistent with the Conmm ssion's
enabling statutes and existing regulations to permt
di sconnection for non-paynment of PAYS charges. In that
regard, PSNH cites RSA 363-B:1 (authorizing term nation of

utility service for "good cause,"” defined as "violation of any
tariff provision then in force . . . or nonpaynent of charges
that are past due and remmin unpaid after proper demand for
them') and the Comm ssion's Rule Puc 1203.11(d)(2) (noting

t hat di sconnection nmay be inposed only for failure to pay for

"basic utility service"). PSNH further notes that "basic
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utility service" is defined in relevant part at Puc 1202.02 as
"any tariffed fee or rate that has been filed with and
approved by the comm ssion."

According to PSNH, it would be possible to operate a
PAYS program wi t hout the ability to di sconnect for non-paynent
of PAYS charges, but the program would be far nore
adm ni stratively expensive as a result.? According to PSNH,
the existing credit and coll ection procedures of regul ated
utilities provide an appropriate and adm nistratively
conveni ent way to collect PAYS charges.

ECS and OCA note that, in addition to the
Comm ssion's statutory authority to establish and enforce
utility rates that are just and reasonable, the Comm ssion is
aut hori zed pursuant to RSA 378:30-b to include the cost of
conservation neasures in utility rates. According to ECS and
OCA, because the Conm ssion has plenary authority to engage in
ratemaki ng, its power to design and inplenent conservation

measures should also be interpreted broadly.

1 By letter dated June 26, 2001, PSNH advised the

Comm ssion that its consultant, EEI, does not agree with this
statement. According to EElI, "We don't think you can run this
program wi t hout di sconnection. Wthout disconnection for non-
paynment you cannot expect to recover your investnent so the
revolving loan fund would quickly fail. 1In effect, you would
be running a subsidy programw th much hi gher subsidies than
you now have for your other prograns.”
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As did PSNH, ECS and OCA take the position that PAYS
shoul d be deened a "basic utility" service for the purposes of
Rul e Puc 1202.02. ECS and OCA point out that Puc
1203.11(d)(2) was drafted with an explicit exclusion of
"mer chandi se, appliance sales, or repairs" fromthe definition

of "basic utility service," the non-paynment for which can
trigger disconnection. Therefore, according to ECS and OCA,
it may be necessary to anmend the rule and/or to approve the
proposed PAYS tariff on a tenporary basis for the purpose of
eval uating the PAYS pilot.

ECS and OCA stress that, under Kom sarek v. New
Engl and Tel ephone & Tel egraph Co., 111 N.H 301 (1971), the
PAYS tariff must be clear and unanbi guous in order to permt
its enforcement. They also note that utilities nust foll ow
the rel evant disconnection procedures. |In general, ECS and
OCA urge the Comm ssion to allow utilities to inpose
di sconnection for non-paynent of PAYS charges, but only to the
extent necessary to inplenent the pilot program

B. Conmm ssion Anal ysis

We agree with the parties that it is well wthin our

statutory authority to permt a utility to inpose

di sconnection on a custoner for failure to make paynent on

PAYS charges, assum ng the other requirements for
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di sconnection are nmet. We begin with the prem se that the
statutory schenme under which the Conm ssion operates give it
"plenary" ratemaking authority over the state's utilities,
except in circunmstances specifically enunerated in the
statute. Legislative Uility Consuners' Council v. Public
Service Co. of N.H, 119 N.H 332, 341 (1979). Wiile it could
be argued that establishing the ground rules for disconnection
is not, strictly speaking, ratemaking, the approval of utility
tariffs is clearly within the Conm ssion's ratenaking
jurisdiction. The statute governing disconnection, in turn,
requires "good cause" for such utility action, defined for
this purpose as "violation of any tariff provision then in
force as approved by the public utilities comm ssion, or
nonpaynent of charges that are past due and remain unpaid
after proper demand for them" RSA 363-B:1, | and IIl. A
tariff duly approved by the Conm ssion has "the force and

effect of |aw. Appeal of Pennichuck Water Works, 120 N. H

562, 566 (1980).

There is a general and well -established principle in
utility law that a regul ated nonopoly providing an essenti al
public service "cannot refuse to render the service which it
is authorized by its charter (or by law) to furnish, because

of some collateral matter not related to that service." Edris
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v. Sebring Utilities Commn, 237 So.2d 585, 587 (Fla. App.
1970) (citations omtted). Thus it has been held that a water
utility could not require custonmers to purchase electric
service as a condition precedent to obtaining water. 1d.

Li kewise, it is inappropriate for a utility to disconnect
service at one |location because the custonmer refuses to pay a
past-due bill at another location. Berner v. Interstate Power
Co., 57 N.W2d 55, 57 (lowa 1953); see also Josephson v.
Mountain Bell, 576 P.2d 850, 851-53 (Utah 1978) (precluding

di sconnection of honme phone for non-paynment of business phone
charges); but see Allstates Transworld VanLines, Inc. v.

Sout hwestern Bell Tel ephone Co., 937 S.W2d 314, 318 (M. App.
1997) (pernmitting, as consistent with tariff |anguage,

di sconnection of tel ephone service for non-paynment of

t el ephone directory advertising charges).

It is telling that the M ssouri Court of Appeals
focused on the putative disconnection's consistency with the
applicable tariff, see id., notw thstanding the fact that
commercial directory advertising is arguably collateral to the
provi sion of actual telephone service. The relevant New
Hanmpshire case, Kom sarek v. New Engl and Tel ephone & Tel egraph

Co., 11 N.H 301 (1971), also counsels such an approach. In
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Kom sar ek, the New Hanpshire Suprenme Court concluded that the
Comm ssion erred in permtting a tel ephone utility to
di sconnect a custoner based on non-paynent for a separate,
di sconnected line. The Court's holding was that, if the
utility intended to nmake such action possible, "it was
i ncumbent upon it to make this plain to its custoners by
tariff." Id. at 304.

In Iight of these authorities, it is clear that we
have the authority to permt disconnection for non-paynment of
PAYS charges as long as this is clearly indicated in the
utility's tariff. W believe this would be so even if New
Hanpshire applied a strict "collateral matter” rule of the
sort stated by the Edris court. It was the Edris court's
ruling that "[w] ater and electrical services are not
conplinmentary or so interlocked that neither can be effective
wi thout the other."” Edris, 237 So.2d at 587. By contrast,
PAYS measures and conventional electric service are
conplinmentary and interlocked in this sense. A PAYS neasure
generates no savings and is thus ineffective w thout the
associ ated electric service and, in turn, an inportant policy
objective associated with electric service, see RSA 374-F: 3,
| X (noting inmportance of energy efficiency in context of

restructured electric industry), is at |east arguably |ess
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effective wi thout PAYS. As noted by ECS and OCA, the key is
clear tariff | anguage — and, by extension, appropriate
affirmative disclosures to PAYS custonmers about the
consequences of non-paynment.

We defer consideration of the ultimte question of
whet her we woul d endorse such an aspect of the PAYS pilot. W
note, with interest, EEI's view that disconnection authority
is vital to the success of a PAYS initiative. However, we
believe it would be inprudent to rule on the details of the

proposal at this prelimnary stage of the docket.

L1l PAYS OBLI GATI ONS AS "RUNNI NG W TH THE METER"
A. Positions of the Parties

The next question posed for briefing concerns
whet her a PAYS neasure can lawfully "run with the meter."” In
ot her words, given that a PAYS custoner could term nate
service at a particular |ocation and | eave the installed PAYS
measur e behind before the nmeasure has been fully paid for, the
issue is whether a utility can inpose the remai ni ng PAYS
obligation on a successor custonmer as a condition of receiving
service at that |ocation.

PSNH answers the question in the affirmative. It
reasons by anal ogy, pointing to the provisions inits tariff

relating to |line extensions. According to PSNH, when it
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becones necessary to extend a distribution |line nmore than 300
feet or across private property in order to serve a custoner,
its tariff provides for customer paynent of the relevant
expenses over a 60-nonth period. PSNH further avers that,
al t hough these obligations are not recorded in the registry of
deeds, the tariff provides for inposing this obligation on a
successor custonmer who takes service at a |ocation before the
concl usion of the 60-nmonth period. Simlarly, PSNH points
out, a new custoner requesting service along a previously
built line extension still within its payment period nust
agree to a proportional share of the expense, with the
original custoner's obligation reduced accordingly. Thus,
according to PSNH, |ine extension obligations "run with the
meter” and there is precedent for the rel evant aspects of the
PAYS proposal .

PSNH s position is that the legality of this aspect
of the PAYS program depends on adequate notice to the
custonmer. In that regard, PSNH and NHEC have provi ded sanple
forms, devel oped by EElI, designed to neet this need. However,
PSNH avers that the wording of these notices is subject to
negotiation prior to the conclusion of this docket.

Finally, PSNH relies on the concept of unjust

enri chnment to argue that PAYS obligations nust be passed on
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fromoriginal to successor custoners in the manner
contenpl ated. According to PSNH, if a successor custonmer were
all owed to take advantage of a PAYS neasure (i.e., receive the
benefit of its energy savings) wthout paying for it, the
custoner would be unjustly enriched at the expense of the
source of PAYS funds.

ECS and OCA take a far nore skeptical view of this
aspect of the PAYS initiative, but w thout going so far as to
allege that it would be contrary to law. According to ECS and
OCA, and pointing in particular to the statute requiring
encunbrances on real estate to be recorded in order to be
enf or ceabl e agai nst subsequent purchasers, in order for the
obligation to pay for a PAYS neasure to "run with the neter,"
the relevant utility must ensure that prior and conplete
notice is afforded to the successor custoner. In the view of
ECS and OCA, in the absence of a lien explicitly authorized by
statute or "special agreenent” (by which we take ECS and OCA
to nean the assent of the custoner in question), a public
utility cannot inpose liability for utility charges incurred
on anyone other than the custoner originally contracting for
t he services.

ECS and OCA draw the Conm ssion's attention to the

statute covering mechanic's liens, RSA 447:2. According to



DE 01-080 - 13-

ECS and OCA, this could provide a basis for transferring a
PAYS obligation to a successor customer, but would apply only
to fixtures (as opposed to portabl e PAYS neasures) and woul d
be valid for only 120 days after the services are perforned.

Noting that a utility's tariff does not sinply state
the contractual terns between the utility and its custonmers
but has the force and effect of |aw because of its Comm ssion
approval, ECS and OCA neverthel ess contend that this would be
insufficient to bind successor PAYS custoners. According to
ECS and OCA, this is because the PAYS tariff is not of general
application and, therefore, it would be inproper to presune
constructive know edge of the PAYS tariff provisions.

Next ECS and OCA raise the possibility of requiring
PAYS neasures to be recorded security interests within the
meani ng of the New Hanpshire version of the Uniform Comerci al
Code (UCC). Characterizing this approach as useful and
per haps advi sabl e, ECS and OCA take the position that UCC
filings with the Secretary of State and the appropriate town
clerk woul d not necessarily provide adequate notice to
prospective buyers or renters.

Rel yi ng on PK' s Landscapi ng v. New Engl and
Tel ephone, 128 N. H. 753 (1939), ECS and OCA take the position

that the PAYS obligation of a subsequent custonmer may be
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voi dabl e as an inproper "contract of adhesion." They concede
that, in the cited case, a contract involving a comrerci al
t el ephone directory was not voi dable absent custoner
m sinformati on or behavior on the part of the tel ephone
conpany that was coercive or fraudulent. However, according
to ECS and OCA there is danger here that customers will buy or
rent property and nove in with no know edge, either actual or
constructive, of the PAYS nmeasure. |In these circunstances,
according to ECS and OCA, it would be inherently coercive to
require an unwilling customer to honor the PAYS obligation.
I n particular, they point out by way of exanple that a
customer who does not do |aundry at home nmay inherit a PAYS
washi ng machi ne or a business custonmer may have new uses for a
prem ses that are inconpatible with existing PAYS |ighting.

I n support of its view that tinmely notice is a
crucial requirement with regard to successor PAYS custoners,
ECS and OCA draw the Comm ssion's attention to certain
statutes requiring disclosures in real estate sales
transactions. Specifically, they point to the disclosure
requi renment regardi ng radon gas and | ead paint, subsurface
di sposal systens, water supply systens, sewage di sposal
systens, insulation and the existence of a |lease relating to

the property.
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ECS and OCA conclude their discussion of this issue
with a critique of the draft EElI forms provided by PSNH and
NHEC i n di scovery. They aver that they are willing to
continue to work with the utilities and the Comm ssion Staff
to ensure that adequate disclosure is a precondition to PAYS
obl i gati ons being i nposed on custoners inheriting PAYS
measur es.

B. Conmm ssion Anal ysis

We have a somewhat different way of defining the
probl em than do PSNH, ECS or OCA. Specifically, we believe
the relevant issue is not whether a PAYS charge can "run with

the neter,” a concept borrowed fromthe | aw governing rea
estate covenants and equitable servitudes. Qur powers are
limted to those expressly granted by statute or fairly
inmplied fromsuch enactnents, Appeal of Public Service Co. of

N.H, 122 N.H 1062, 1066 (1982), a limtation that, we

bel i eve, does not permt us to create covenants or servitudes
t hat woul d automatically bind successive purchasers of the
ostensi bly encunmbered realty. Qur focus is nmuch narrower; in
our view, the relevant question is whether we may permt or
require a utility to deny service to a new custonmer unless the
custonmer agrees to assune any unsatisfied PAYS obligations

relating to PAYS neasures left on the prem ses by a
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predecessor custoner. In this sense, although we have
previously enployed the phrase "run with the neter" as a
short hand description of the issue, it is potentially

m sl eadi ng.

G ven this formulation of the problem we are unable
to agree with ECS and OCA that the | aw governing real estate
transfers, contracts of adhesion, recorded security interests
or nmechanics liens is applicable beyond providing potentially
useful policy guidance. As already noted, once a tariff is
duly approved by the Commi ssion it has "the force and effect
of law and bind[s] both the utility and its custoners.”

Penni chuck Water Wobrks, supra. The question thus reduces to
whet her, if we approved the tariff provisions in question and
vested themwi th the force and effect of |aw, we would be
exceeding the statutory authority granted us by the

Legi sl ature.
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We concl ude that we would not. We find the rel evant
authority in several of our enabling statutes. The
Legi sl ature has vested us with the authority to determ ne
whet her "[a]ll charges made or demanded by any public utility"
are "just and reasonable.” RSA 374:2 (enphasis added). It is
our responsibility to exercise "general supervision of al
public utilities” in New Hanpshire. RSA 374:3.

In relevant part, the term"public utility" is
defined for purposes of Comm ssion regulation as a corporation
or other entity "owning, operating or managi ng any plant or
equi pnent or any part of the same . . . in the generation,
transm ssion or sale of electricity ultimately sold to the
public.” RSA 362:2. Based on this definition alone, it could
be argued that a conpany |ike NHEC or PSNH is not acting as a
"public utility” within the neaning of RSA 362:2, and thus
woul d not be subject to Conm ssion regulation, when it is
selling or installing PAYS neasures because such activity is
not the generation, transm ssion or sale of electricity.
However, as already noted, the Legislature has explicitly
decl ared energy efficiency to be one of the policy principles
that must guide the restructuring of the electric industry in

New Hanpshire. See RSA 374-F: 3, X
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Specifically, the Legislature has declared in the
Electric Uility Restructuring Act that "[r]estructuring
shoul d be designed to reduce market barriers to investnents in
energy efficiency and provide incentives for appropriate
demand- si de managenent and not reduce cost-effective custoner
conservation. Utility sponsored energy efficiency prograns
shoul d target cost-effective opportunities that may ot herw se
be |l ost due to market barriers.” Id. PAYS, assun ng
Comm ssi on acceptance of its prem ses, speaks directly to the
reducti on of market barriers to investnents in energy
efficiency. The inplenentation provisions of the
Restructuring Act | eave no doubt that the Conm ssion is the
agency of governnent vested with the authority to advance the
goal of energy efficiency as well as the other policy
principles in the statute. See RSA 374-F:4, VII ("The
Conmmi ssion is authorized to order such charges and ot her
service provisions and to take such other actions that are
necessary to inplenment restructuring and that are
substantially consistent with the principles established in
this chapter."). Accordingly, both the Restructuring Act and
t he Comm ssion's general supervisory authority over public
utilities provide anple authority for the Conmm ssion to direct

NHEC and PSNH to structure their tariffs in the manner
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We decide sinply that we have the authority to
permt a utility to require a new custoner to assune a PAYS
paynent obligation when begi nning service at which a PAYS
measure has been installed.? W express no view at this tine
about the notice and disclosure issues discussed by PSNH, ECS
and OCA in their briefs since these are policy questions that
do not go to the question of our authority. It would appear
fromthe discussion of these subjects in the briefs that we
have reason to be optimstic that the parties will be able to
resol ve these inportant aspects of the PAYS pilot by
agreenent. We also do not decide what if any disclosure
obligations the |law may i npose on sellers or |essors of
property that includes a PAYS neasure to which a continuing
payment obligation applies.
| V. MOTI ON FOR CONFI DENTI AL TREATMENT

Finally, we consider PSNH s notion for confidential
treatnment of certain materials devel oped by EEI and furnished
in discovery. These materials consist of forns, drafts of

noti ces and agreenents to be used by program participants,

2 By "assunme a PAYS paynent obligation" we nean that a
custonmer may be required take over the responsibility for
future paynments as they accrue. As we understand the proposed
pil ot program a custoner who | eaves a PAYS neasure behind
remai ns responsi ble for all PAYS paynment obligations that
accrued while the custoner was receiving electric service at
t he subject |ocation.
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i.e., utilities, contractors, |andlords and customers. PSNH
al so seeks confidential treatnment with regard to certain
materials not yet furnished, comprising materials devel oped by
EElI in connection with the Burlington Electric Departnment in
Vernmont. No party has indicated any opposition to the notion.
The New Hanpshire Ri ght-to-Know Law provi des each
citizen with the right to inspect all public records in the
possessi on of the Comm ssion. See RSA 91-A:4, |. The statute
contains an exception, invoked here, for "confidential
comrercial or financial information.” RSA 91-A:5, IV. 1In
Uni on Leader Corp. v. New Hanpshire Housing Finance Authority,
142 N.H 540 (1997), the New Hanpshire Suprenme Court provided
a framework for analyzing requests to enploy this exception to
shield from public disclosure docunents that would otherw se
be deened public records. There nust be a determ nation of
whet her the information is confidential, comrercial or
financial information "and whether disclosure would constitute
an invasion of privacy." 1d. at 552 (enphasis in original,
citations omtted). "An expansive construction of these terns
must be avoided,"” |est the exenption "swallow the rule.” 1d.

at 552-53 (citations omtted). "Furthernore, the asserted
private confidential, comrercial, or financial interest nust

be bal anced against the public's interest in disclosure,
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since these categorical exenptions nean not that the
information is per se exenpt, but rather that it is
sufficiently private that it nust be bal anced agai nst the
public's interest in disclosure.”™ |d. at 553 (citations
om tted).

Qur applicable rule is designed to facilitate the
enpl oyment of this balancing test. W require a notion for
confidentiality to contain (1) the specific docunents or
portions thereof for which confidential treatnent is sought,
(2) reference to statutory or comon |aw authority favoring
confidentiality, (3) "[f]acts describing the benefits of non-
di sclosure to the public, including evidence of harmthat
woul d result from disclosure to be wei ghed agai nst the
benefits of disclosure to the public,"” and certain evidence.
Puc 204.06(b). The evidence must go to the issue of whether
the information "would likely create a conpetitive
di sadvantage for the petitioner.” 1d. at (c).

In support of its nmotion, PSNH indicates that the
materials in question are considered "proprietary" by EEIl,
havi ng been "devel oped based on EElI's vast background and
experience in this field.” Motion of Public Service Conpany
of New Hampshire's [sic] for Protective Order Relative to EE

Propriety Materials (PSNH Motion) at 2. According to PSNH, it
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woul d take a conpetitor of EElI many person-hours to devel op
the expertise to fashion these docunments. PSNH further avers
that this proposed PAYS pilot is the first such programto be
so close to inplenmentation and, accordingly, these materials
"are not widely distributed in the public domain." |Id.
According to PSNH, EEI has an interest in protecting these
materials in order to preserve its business interest in
providing simlar services in other jurisdictions. PSNH
further notes that EElI places a copyright notice on the
documents and has applied for trademark protection for "PAYS"
and "Pay As You Save."

We have reviewed the docunents in question and find
that they do not contain information in which EElI has a
reasonabl e expectation of confidentiality. Typically, the
Ri ght -t o- Know Law protects what can be characterized as
busi ness secrets — internal data, nethodol ogi es and ot her
information that would illum nate a business entity's strategy
for conpeting in the marketplace. This, presumably, is what
t he New Hanpshire Suprenme Court had in mnd when it noted that
“comrercial or financial" information within the meani ng of
RSA 91-A:5, |1V enconpasses "information such as business sal es
statistics, research data, technical designs, overhead and

operating costs, and information on financial condition."
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Uni on Leader, 142 N. H at 553 (citation and internal quotation
mar ks omtted). Docunments such as form contracts and
information notices that are necessary to the operation of a
public programare of a wholly different character, despite
t heir having been copyrighted.

Even assumi ng that EElI's forns and other simlar
docunents could be deened "confidential, commercial or
financial information" of the sort that the Right-to-Know Law
potentially exenpts fromdisclosure, the public's interest in
di sclosure clearly outweighs EEI's interest in maintaining its
confidentiality. As suggested by the extensive discussion of
i nformation di sclosure issues in the brief submtted by ECS
and OCA, the details of the various fornms to be used in the
PAYS program are key aspects of whether PAYS is in the public
interest and, ultimtely, whether the proposed pilot wll
successfully reduce market barriers to energy efficiency and
therefore nmerit a fullscal e PAYS program for New Hanpshire.
Thus, a nenber of the public desiring to keep abreast of how
the Comm ssion is considering the PAYS initiative would have a
definite and reasonable interest in having access to the
docunents for which confidential treatnment is sought.

Further, we note that PSNH in its notion does not

suggest that these materials are presently maintained on a
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confidential basis. Rather, PSNH avers that "these materials
are not widely distributed in the public domain.” PSNH Motion
at 2. We can only infer fromthis statenent that sone or all
of these materials are available to those who would infringe
EEl's copyright and/or its pending trademark. This further
attenuates EEI's interest in maintaining the confidentiality
of these docunents in this proceeding.

The asserted private confidential, commercial, or
financial interest, when bal anced against the public's
interest in disclosure, does not nmerit confidential treatnent
of the docunents in question. Therefore, they are not
entitled to exenmption from disclosure under RSA 91-A:5.

V. PROCEDURAL SCHEDULE

As noted above, Staff and the parties participating
in the July 25, 2001 technical session have submtted a
proposed procedural schedule to govern the renmai nder of the

docket, vi z:

Questions re forms to EEI Aug. 3, 2001

Responses by PSNH/ NHEC to 7/25 data requests Aug. 6,
2001

Responses to forns-rel ated questions from EEI Aug. 17, 2001

Draft Settlenment circul ated by PSNH and Staff Aug. 17, 2001

Settl ement conference Aug. 30, 2001
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Merits Hearing Sept. 19,
2001

Staff's letter transmtting this proposal expressed the view
that the docket is progressing satisfactorily toward a
negoti ated resol ution of outstanding issues, and that the
obj ective of the scheduling proposal is to permt
i npl ement ati on of the PAYS Pil ot Program by January 1, 2002.
The parties have proceeded on the assunption that their
proposed schedule will gain approval

We have only one concern with the schedul e as
proposed. In light of our ruling on the notion for
confidential treatnent of the forms and other docunents
prepared by EElI, it may become difficult or inpractical for
the Staff and parties to neet the tinetable they have proposed
for conpleting the necessary discovery and di scussi on of
issues related to these docunents. Accordingly, we wll
schedule the Merits Hearing for Septenber 18, 2001 and we w ||
provi sionally approve the renmai ning aspects of the proposed
procedural schedule as consistent with the public interest.
Staff is instructed to keep the Comm ssion informed if
agreenent is not reached as to treatnment of the EElI docunents
in dispute and, if so, whether changes in the schedule are

necessary or warranted.
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Based upon the foregoing, it is hereby
ORDERED, that the notion of Public Service Conpany

of New Hampshire for confidential treatnment of certain

docunments is DENIED; and it is
FURTHER ORDERED, that the procedural schedul e

proposed by Staff and the parties participating in the July

25, 2001 technical session is hereby APPROVED, subject to

possi bl e further revision as noted herein.

By order of the Public Utilities Comm ssion of New

Hanmpshire this seventh day of August, 2001.

Douglas L. Patch Susan S. Ceiger
Chai r man Conm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



