DE 98-048
PUBLI C | NTEREST PAYPHONES

I nvestigation Pursuant to Section 276(b)(2) of the
Tel ecommuni cati ons Act of 1996

Order Approving Revised Definition and Proposed Method for
Desi gnation of Public Interest Payphones

ORDER NO 23,706

May 17, 2001

By § 276(b)(2) of the Tel econmuni cati ons Act of 19961
(TAct), Congress required the Federal Conmunications
Commi ssion (FCC) to determ ne whether public interest
payphones (PIPs) should be maintained and, if so, ensure that
PIPs are funded fairly and equitably. The TAct descri bes PIPs
as payphones which “are provided in the interest of health,
safety, and welfare, in |ocations where there would not
ot herwi se be a payphone.” The Federal Conmuni cations

Comm ssion interpreted the | anguage in the TAct, in its Report
and Order FCC 96-388 issued Septenmber 20, 1996 in CC Docket
96- 128 (Payphone Order), as specifying that a PIP (1) fulfills

a public policy objective in health, safety, or public welfare
, (2) is not provided for a location provider having an

exi sting contract for the provision of a payphone, and (3)

IComruni cati ons Act of 1934, as anmended by the
Tel ecommuni cati ons Act of 1996, Pub. L. No. 104-104, 110 Stat.
56 (1996), codified at 47 U. S.C. 8151, et seq.
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woul d not otherw se exist as a result of the operation of the
conpetitive marketplace. The goal of 8276(b)(2) is to provide
the safety-net of tel ecommunications to the public where

mar ket forces do not.

I n the Payphone Order, the FCC directed individual
states to address the question of the need for a programto
support PIPs in light of the elimnation of subsidies pursuant
to the TAct. The FCC al so determined that the states should
adm ni ster and fund PIP prograns in a conpetitively neutral
manner, fairly and equitably conpensating the entities
provi ding PIPs wi thout using subsidies prohibited by the TAct.

On Decenber 8, 1998, the New Hanpshire Public
Utilities Comm ssion (Comm ssion) concluded that a need exists
in New Hanpshire to inplement a PIP program Re Public
| nterest Pay Phones, 83 NH PUC 654, 657 (1998) (issued
Decenmber 7, 1998, hereinafter Public Interest Pay Phones
Order).

In that Order, we adopted with certain nodifications
the PIP definition contained in the stipulation anong the
maj ority of the parties. In addition to requiring certain
clarifications, we determ ned that the definition would be
clearer if it were divided into two parts: one part concerning

the characteristics of the payphone itself and one part
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concerning the characteristics of the |location where the
payphone is placed. 1In addition, we directed that the
definition be nodified in order to provide the opportunity for
a waiver fromthe payphone characteristics requirenents, in
extraordi nary circunstances, such as the requirenent that a

t el ephone take incomng calls. Wth this in mnd, we directed
our Staff to neet with the parties to reorganize and rewite
the definition to neet these concerns.

Addressing the need to inplenment a PIP program we
found that there is a need to establish a process for
eval uating individual locations in |ight of the definition
adopted. This process would be used to evaluate requests for
PI Ps that would not otherw se be addressed by the free nmarket
situation that exists with payphones in general. W directed
Staff to nmeet with the parties to establish a process for
eval uating individual |ocations for which petitions nay be
recei ved by the Conm ssion.

As to funding, we noted that in the event that it is
determ ned that there are PIP | ocations that neet the
definition, a process will need to be established for
devel oping a funding source for the PIP. W advised the
parties that they could make suggestions on how fundi ng

mechani sm proposal s should be presented to the Conm ssion.
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Pursuant to the Comm ssion’s direction in that
order, on January 19, 2000 the Parties to this docket and the
Conmi ssion Staff jointly submtted a revised definition of a
PIP as well as procedures for designating and for renoving a
PI P designation in New Hanpshire. A conplete version of the
proposed revised definition and the proposed process foll ows.
| . Definition

A public interest payphone is one which neets all of
the following criteria unless the Conm ssion grants a wai ver
pursuant to Section Il, 2 bel ow

1. It fulfills a public welfare, health or safety policy
obj ective; and

2. It would not otherwi se exist as a result of the operation
of the conpetitive marketplace, as denonstrated by evidence
presented in the process for designhating a PIP; and

3. It is needed, as shown by the fact that it has an actual
or projected revenue? paid to the payphone provider of a

m ni mum of $30 per nmonth on an average annual basis or, where
usage can be neasured, that it has an actual or projected
average usage of 3.5 calls® per day; and

4. It is a single, stand-al one payphone, not one of a bank of
payphones; and

5. It is not a coinless payphone; and
6. It accepts incomng sent-paid phone calls; and
7. 1t is physically accessible to the general public 24 hours

2Revenue includes all coin and non-coin revenue for |ocal,
intra- and inter- LATA calls as well as any conm ssions or per
call conpensation paid to the payphone provider

SCalls include “800", “911" and collect calls.
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per day, unless extraordinary circunstances exist; and

8. It is located no |less than 750 feet from anot her
payphone*, as nmeasured al ong the route of ordinary pedestrian
travel; and
*The ot her payphone, if | ocated inside a business
establishment, is one which is physically accessible
during the regul ar operating hours of that business
establ i shnent .

9. It provides zero conpensation to the owner or agent on
whose property it is |ocated, whether related to its placenent
or its revenues.

1. Process for Designating a PIP

1. The NHPUC has authority to designate as a PIP a payphone
or payphone location that neets the above definition.

2. The NHPUC has authority to waive the requirenment of any of
the criteria of the above definition, upon petition
denonstrating extraordinary circunstances.

3. Upon receipt of a petition for PIP designation froma
qualified petitioner, the NH PUC shall conduct an

i nvestigation to determ ne whether the proposed PIP neets the
above definition.

4. A qualified petitioner is an individual, group, or
federal, state, or |ocal governnent agency which does not
currently have a signed contract with a payphone provider for
t he provision of payphones. Agencies or individuals who do
have signed contracts with a payphone provider for the
provi si on of payphones can and shoul d include payphones that
fulfill public welfare, health or safety policy objectives.

5. A qualified petitioner shall file a petition which:

A) ldentifies the exact |ocation desired, described
by reference to existing |andmarks in feet and
i nches; and

B) States that the petitioner has no contract for
that | ocation with any payphone provider; and

C) States the public welfare, health or safety
policy objective which the proposed PIP will
fulfill; and

D) States the nane and tel ephone nunber of the owner



DE 98- 048 -6-

of the property where the proposed PIP is to be
| ocated and i ndi cates whether the owner has
consented to placenent of the PIP; and

E) Explains how the proposed PIP neets each of the
9 elenments of the PIP definition,
including, in reference to criterion # 2 of the
PIP definition, the petitioner shall file
document ati on that a m ni mum of 6 payphone
providers, including the | ocal exchange carrier,
have refused to provide the requested payphone
at the location; and

F) States whether a waiver is requested and expl ai ns
the circunstances justifying the request; and

G States that a copy of the petition has been
provided to the owner of the property where the
proposed PIP is to be | ocated.

6. The Commi ssion Staff shall investigate the proposed PIP to
ascertain whether it neets the above PIP definition. Staff’s
investigation may include a site visit.

7. The Staff shall submt a detailed report of its

i nvestigation and conclusions to the Conm ssion, with copies
sent to the petitioner; the OCA, and the owner of the property
where the proposed PIP is to be | ocated.

8. If, after reviewng Staff’s report, the Conm ssion
concl udes that the proposed site neets the above PIP
definition, the NHPUC shall issue an Order to that effect.
9. If, after reviewng Staff’s report, the Conm ssion

concl udes that the proposed site does not neet the above PIP
definition, the NHPUC shall notify the petitioner and the
parties to this docket of the negative conclusion and the
reasons therefor. The petitioner shall then have 30 days to
rectify any deficiency identified or request a hearing before
t he Conmm ssi on. A request for a hearing shall indicate

whet her the petitioner wishes to request a waiver of certain
criteria of the above definition of a PIP or to contest the
Staff concl usion.

10. The Conmm ssion shall provide notice of any hearing via an
Order of Notice published in a newspaper of |ocal publication
in the affected geographic area and provided to the parties of
record in this docket.
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11. Wthin 30 days of the public hearing, the Conm ssion
shall issue its final order.
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L1l Process for Renoving a PIP Designation

1. Any party may file a petition requesting that the

Comm ssi on renove the designation of a payphone or payphone
| ocation as a PIP, setting forth in detail the reason(s) why
the PIP no | onger neets the above definition. The renoval
petitioner shall provide a copy of the petition to the
original petitioner for PIP designation.

2. Upon receipt of a renoval petition, the NHPUC shall issue
an Order of Notice, setting a date for a public hearing, and
serve the Order of Notice on the petitioner and on all parties
to the original PIP docket.

3. The renoval petitioner shall publish the Order of Notice
as directed therein, in the formof an advertisenent and not
as a legal notice, in a newspaper of Ilocal publication in the
af f ected geographic area..

4. Prior to the public hearing, Staff shall conduct an

i nvestigation and provide a report to the Comm ssion pursuant
to the process descri bed above in paragraphs 6 and 7.

5. Wthin 30 days of the public hearing, the Comm ssion shal
issue its final order.

COWM SSI ON ANALYSI S

We find that the proposed revisions to the
definition adequately address the issues raised in our Order.
The revised definition has been reorganized into two parts,
one concerning the characteristics of the payphone itself and
one concerning the characteristics of the payphone’s |ocation.
I n addition, adequate waiver provisions are now i ncluded. W

wi Il therefore approve the revised definition.
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The suggested procedures for designating and for
renmoving a PIP designation specify the persons qualified to
apply for the PIP designation, the elenents that nust be
included in the application, the actions which the Comm ssion
wi Il undertake to review the application in |light of the
approved definition, and the processes by which an applicant
can obtain a reconsideration of a negative application
outcone. We find the proposed process reasonable and fair.
We will approve it.

Qur Public Interest Pay Phones Order, at p. 658,
specifically states that a process for devel oping a funding
source for PIPs will occur in the event that it is determ ned
that PIP | ocations exist that neet the definition.
Subsequently, we dealt with the subject of a state universal
service fund (USF) in Docket No. DT 00-015, Re Universal
Service. The joint opinion of a panel studying USF issues
recommended that funding PIPs through an established USF could
be efficient and that a USF funding requirenment to provide an
aut horized PIP could trigger the need to create a state USF.

On Decenber 22, 2000, we issued an order in the
Uni versal Service docket, Order No. 23,602, determ ning that
there was not then a current need to establish a USF but that

draft legislation, authorizing the PUC to “inplenment a state
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USF and coll ect noney to fund it should the need arise”,
shoul d be forwarded for consideration by the General Court.
Wth amendnents, the General Court passed the proposed
| egislation as HB 402, which will becone effective on July 1,
2001. HB 402 requires the Comm ssion to develop draft rules
to inplenent a universal service program and, after
| egi sl ati ve passage of a universal service fund, requires the
Comm ssion to conpel all intrastate service providers to
contribute to that fund. Sections VI and VIl of HB 402
specifically address the funding of PIPs, stating as foll ows:
VI. The comm ssion shall have the authority to
permt funding fromthe universal service fund of
fair conmpensation to providers of public interest
pay tel ephones, as defined by the comm ssion, that
are provided in the interest of public health,

safety, and welfare in |ocations where there
ot herwi se woul d not be a payphone.

VI1. Funding of public interest payphones shall be

fair and equitable, shall be conpetitively neutral,

and shall not involve the use of subsidies

prohi bited by the Federal Tel ecomrunicati ons Act or

rely on federal universal service support.

Pursuant to this legislative direction, in the event
that the PIP process determ nes a need for funding, we wll
apprise the General Court of the need for statutory

establi shment of a universal service fund for the funding

pursuant to Section VII.
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Based upon the foregoing, it is hereby
ORDERED, that the revised definition of a PIP and
the process for designation and removal of the PIP status are
her eby APPROVED.
By order of the Public Utilities Comm ssion of New

Hampshire this seventeenth day of My, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DiCicco
Assi stant Secretary



