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1- 800 RECONEX, | NC.

Petition for Authority to Operate as a Conpetitive Local
Exchange Carrier and Petition for Approval of Resal e Agreenent

Order Denying Petitions Wthout Prejudice

ORDER NO 23,636

February 9, 2001
| NTRODUCTI ON

On Septenber 25, 2000, 1-800 Reconex, Inc. (Reconex)
filed with the New Hanmpshire Public Utilities Comm ssion
(Commi ssion) a petition seeking authority to operate as a
Conpetitive Local Exchange Carrier (CLEC) in New Hanpshire.
The Comm ssion assigned Docket No. DT 00-209 to the Reconex
petition. Subsequently, on Decenmber 21, 2000, Verizon New
Engl and Inc. d/b/a Verizon New Hanpshire (Verizon) filed a
petition seeking the Conm ssion's approval under Section
252(e) of the federal Tel ecommunications Act of an
i nterconnecti on agreenent between Verizon and Reconex. The
Comm ssi on assigned Docket No. DT 00-288 to Verizon's
petition. For the reasons that follow, we deny both petitions
wi t hout prejudice to their subsequent resubm ssion in nodified
form

In its petition for CLEC authority, Reconex

indicated an intention to serve as a non-facilities-based
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reseller of service furnished to custoners by the incunbent

| ocal exchange carrier (ILEC). Reconex described itself as
"an alternative tel ephone conpany primarily furnishing prepaid
| ocal dial tone service to individuals who have had their

t el ephone di sconnected, often for non-paynent of |ong distance
charges.” Reconex Application at 1. Reconex averred that it
had authority to provide its prepaid |ocal dial tone service
in 44 states. According to the draft Prepaid Local Exchange
Tariff submitted by Reconex, it proposes to charge $49.95 for
its prepaid | ocal dial tone service, plus a one-tine set-up
charge of $39.00. The conpany does not intend to provide
directory assistance to its New Hanpshire custoners, and w |
provi de access to | ocal operator services "only within the
l[imtations inposed by the presence of the ILEC s toll
restriction and billed nunmber screening services and as
required by state statutes.” Proposed Prepaid Local Exchange
Tariff at 18. The Conpany's proposed Tel ecommuni cati ons
Tariff separately proposes to provide interLATA and intralLATA
| ong-di stance service, at a flat rate of $0.25 per mnute, on

a prepaid basis at the Conpany's election.! According to

1 Specifically, 1-800 Reconex reserves the right to
requi re an advance paynent of one nonth's estimted | ong-
di stance charges.
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Reconex, approval of its CLEC application "will pronote the
public interest by bringing |ocal and | ong distance service to
literally thousands of otherw se di senfranchi sed custoners
who, wi thout our offering, would be entirely wi thout tel ephone
service." Application at 6.
1. PROCEDURAL HI STORY

On Novenber 22 and Decenber 7, 2000, the Staff of
the Comm ssion (Staff) propounded interrogatories and data
requests to Reconex in order to obtain further information
about the conpany's application. Reconex provided witten
responses on Decenber 28, 2000. In its responses, Reconex
indicated that it is seeking a waiver of the follow ng
requi rements set forth in the Conm ssion's rules: Puc
1306.01(a)(4) (requiring CLECs to provide custonmers with
"[t]he ability to conplete calls to any other telephone I|ine,
which is capable of receiving calls, in the state"); Puc
1306.01(a)(5) (requiring CLECs to provide custonmers with
"[t] he opportunity to presubscribe to interLATA tol
carriers"); Puc 1306.01(a)(6) (requiring CLECS to provide
custonmers with "[t]he opportunity to presubscribe to intralLATA

toll carriers"); and Puc 1306.01(a)(9) (requiring CLECS to
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provi de custonmers with statew de directory assistance).
According to Reconex, it is only requesting waiver of these
rules to the extent necessary to provide its proposed service,
stressing that custonmers would not be precluded from obtaining
t hese services by other means. Reconex avers that the extent
of its services will be fully described and explained to
custonmers prior to their signing up for service. Wth regard
to Puc 1306.01(a)(4) and (5), Reconex avers that it intends to
presubscri be all custonmers automatically to its prepaid | ong-
di stance program offered through ACT Conmuni cati ons.

In its interrogatory responses, Reconex further
indicates that it is seeking a waiver of certain requirenents
in the Comm ssion's rules governing di sconnection.

Speci fically, Reconex seeks waiver of Puc 403.03(d)(1), Puc
402.03(h) (1), Puc 403.04(a) and Puc 403.04(b). Puc
403.03(d) (1) specifies that a utility may provide a notice of
di sconnection, and thereafter disconnect service, only if
“"[t]he custonmer has failed to pay any bill or deposit request,
not disputed in good faith, within 30 days fromthe date of
the bill is mailed by the utility, unless the custonmer has

est abl i shed paynment arrangenents pursuant to Puc 1203.07."

Puc 403.03(h) (1) provides that a utility may not di sconnect a

custonmer if "[t]he custoner's unpaid bill for regul ated
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services is less than $25.00, unless it includes an arrearage
in whole or in part outstanding for nore than 60 days." Puc
403.04(a) prohibits a utility from di sconnecting a custoner's
service unless the utility sends a custoner witten notice of
its intention to disconnect, nmailed at |east 12 days prior to
t he proposed di sconnection. Puc 403.04(b) precludes a utility
from sending such a witten notice fewer than 30 days after
the original bill was mailed by the utility.

Wth regard to Puc 403.03(d)(1), Reconex seeks
perm ssion to send di sconnection notices to custonmers who have
failed to pay any bill, not disputed in good faith, within 15
days fromthe date the bill is rendered. The conpany notes
that it proposes a pre-paid service in which, essentially, the
custonmer woul d indicate each nonth whether it wi shes to
continue receiving service. Therefore, according to Reconex,
if it were required to wait a full 30 days before sending
di sconnection notices, it would face situations in which it
woul d be responsible to the ILEC for an entire nonth's billing
wi thout any ability to collect the ambunt in question fromthe
customer. Wth regard to Puc 403.03(h)(1), Reconex seeks
perm ssion to di sconnect any custonmer who has received a
di sconnection notice as noted above, as well as a final

notice, if any ampunt is owing. Wth regard to Puc 403.04(a),
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Reconex seeks authority to mail disconnect notices five days
in advance of the proposed disconnection, as opposed to the 12
days required in the rule. Finally, as to Puc 403.04(b),
Reconex seeks |l eave to mail disconnect notices 15 days after
the original bill is rendered, as opposed to the 30 days
required in the rule.

The Conmm ssion's regul ati ons provide that a CLEC
shall be certified to conduct business in New Hampshire only,
inter alia, upon a determnation that it neets the
Comm ssion's standards for financial resources. Puc
1304.01(a)(2). In the case of a non-facilities-based service
provi der such as Reconex, the applicable standard requires
denonstration that the Conpany possesses a m ni num of $20, 000
in cash or other financial instruments, in order to cover its
first year's expenses in New Hanpshire. Puc 1304.01(b)(2).
The acceptable financial instrunents are cash or a cash
equi val ent, including a cashier's check or sight draft, a
certificate of deposit or other liquid deposit with a bank or
other institution, an irrevocable letter of credit, a |ine of
credit, a loan or a guarantee. Puc 1304.01(c). By
interrogatory, Staff asked Reconex how it intends to conply

with this requirenent. Reconex responded by providing a copy
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of the bal ance sheet for Nova Communi cations LLC, the
Conpany's mmjority sharehol der

In response to a Staff request, Reconex identified
two regul atory proceedings in other states that relate to
formal conplaints or investigative proceedings involving the
Conmpany. According to Reconex, a predecessor entity known as
Fast Communi cations paid a $2,500 fine to the Okl ahom
Cor poration Comm ssion in connection with a 1998 conpl ai nt
concerning the collection of reconnection fees, the timng of
billing and the assessnent of |ate fees. Reconex avers that
t he Okl ahoma proceedi ng concerned four customer accounts. The
Conmpany further indicates that on July 23, 1999 it was served
with a formal conplaint by the Washington Utilities and
Transportation Comm ssion stemming fromthe results of a
conpliance audit of Reconex. According to Reconex,

[t] he Conpl aint alleged violations of

various Washi ngton Adm nistrative Rules and

were |largely in the nature of neeting

specific time frames for the delivery of

bills and the filing of disconnection

noti ces, charging the proper amounts under

the tariff and the ultimte disconnection

of the customer. The Conm ssion and

Reconex agreed that the bul k of these

i ssues were caused by the Reconex system

which at the tinme, was not capable of

progranm ng on a state specific basis and

devel oped a settl enent plan geared around
system i nprovenents.
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Attachnment D to Reconex Interrogatory Responses at 1.
According to Reconex, it settled the matter by "agreeing to
make expenditures for certain systeminprovenents (including a
new dat abase, inprovenments to its call center operation
i nprovenents to its phone switch and the OSS functions with
the LECs." 1d. Reconex further advises that $45,000 of the
proposed penalties were suspended pending the results of a
foll ow-up audit that was to occur in Septenmber 2000. 2
I1l. THE REQUEST FOR CLEC CERTI FI CATI ON

In Optimum @ obal Communi cations, Order No. 23,454
(Septenber 5, 2000), the Commi ssion denied w thout prejudice
an application froma CLEC that sought to provide prepaid
services simlar to those for which Reconex seeks

aut hori zation. See Order No. 23,545, slip op. at 2 (noting

2 According to an Order entered in Decenber 1999 by the
Washi ngton Utilities and Transportati on Conmm ssion (VWJTC) in
Docket No. UT-990946, the WJTC i nposed $186, 000 in penalties,
$141, 000 of which was suspended pendi ng Reconex spending
$20, 000 on a custoner education program and $121, 000 on
i nprovenents to its own systens and service, and the renmaining
$45, 000 of which was suspended on condition that Reconex
attain certain service benchmarks. The Washi ngt on Conm ssi on
instructed its staff to submt a conpliance audit in Septenber
2000. An audit was submtted pursuant to these instructions.
Init, the Staff of the WUTC noted that Reconex had failed to
spend the full $121,000 on system and service inprovenents.
Accordingly, Staff recomended that Reconex be liable for
$121,000 in fines, plus the additional $45,000 in penalties
that were suspended for failure to met six of thirteen
est abl i shed benchmar ks.



DT 00-209 -9-
DT 00-288

t hat Optimum sought to provide unlimted | ocal calling, access
to WATS |ines and 911, but no direct-dialed |long distance
calls, operator assisted calls, third-party billed calls,
collect calls or other pay-per-use services), and at 3-4
(noting that Optinum was seeking waiver of rules Puc

1306. 01(a) (4), 1306.01(a)(5), 1306.01(a)(6), 1306.01(a)(9),
403. 03(d), 403.03(h), 403.04, 403.05 and 403.07). W noted
that, pursuant to Puc 201.05(a)(1), we grant rul es waivers
only upon a determnation that it is in the public interest to

do so. Id. at 5. Determning that it would not be in the

public interest to grant the requested rules waivers, we ruled
that we were

not persuaded that the manner in which

Opti mum proposes to operate is in the
public interest. In our view, while there
may be CLEC service offerings targeted to
custonmers with paynent history problens
that we could find acceptable, the
federally mandated Lifeline and Link-Up
prograns offer a nore appropriate neans for
assuring that | owincome custoners who have
had or who currently have difficulty paying
their phone bills are nevertheless able to
obtain | ocal tel ephone service.

Unli ke the service proposed by
Optimum the Lifeline and Link-Up prograns
do not create a sub-set of custonmers who
receive |l ess than basic service. Qur Puc
Chapter 1300 rules were crafted with care
to inplenment the requirements of RSA
374:22-g, Il to allow for conpetition with



DT 00-209 - 10-

DT 00- 288
the ILEC. The rules conply with the
federal Tel ecommuni cations Act of 1996
(Tact) as well. Neither RSA 374:22-g, nor
the Tact, contenplate the provision of |ess
t han basic service as advancing the public
interest. In fact, an inportant aimof the
Tact is to bring nore, not fewer, services
to under-served popul ati ons.

ld. at 6-7.

In the interrogatories posed to Reconex, Staff asked
Reconex to address the question of what result should obtain
in this proceeding in light of the Conmm ssion's decision in
Opti mum G obal Communications. |In response, Reconex noted
that it was not seeking a waiver of the Conm ssion's rule
requiring CLECs to post and maintain a surety bond to cover
refunds of all custonmer deposits. See id. at 7-9 (denying
this waiver request). Reconex further contended that, unlike
Opti mum G obal Communications, it is not sinmply seeking a
wai ver of the rules but has suggested alternatives to these
Rul es. Reconex Interrogatory Responses at 9. Reconex al so
noted that, unlike Optinum d obal Comrunications, it is not
proposing to do business under a nane that is likely to
confuse and m sl ead custoners. See Order No. 23,545, slip op.
at 10 (di sapproving, on that basis, of Optinmm G obal
Communi cati ons' proposal to do business in New Hanpshire as

"The Local Phone Conpany"). Finally, according to Reconex,
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there are approxi mately 14,000 househol ds
in the state of New Hanpshire who do not
have tel ephone service. For those that do
not have phone service because they are | ow
i ncome custoners there is avail able the
federally mandated Lifeline and Link-Up
prograns. However, it has been our
experience that the mpjority of custoners
who desire the Reconex service do not
qualify for these prograns. These
custonmers are not |owincome. They are
only guilty of being poor noney managers.
For these individuals, the only way to
obtain tel ephone service is either through
t he paynent of a larger deposit to the |ILEC
or to utilize a service such as that

of fered by Reconex. Providing custoners to
the ability to obtain tel ephone service,
where no realistic alternative is

avail able, is certainly in the public

i nterest.

Reconex | nterrogatory Responses at 9.

Upon careful consideration, we conclude that the
Reconex petition for certification should be denied for
substantially the reasons we took the same action in our

Opti mum G obal Communi cati ons deci sion. Qur concerns about the

proposed nanme under which Optimum G obal Comuni cati ons
proposed to do business and that conpany's request for
exenption fromthe bond requirement were not the only reasons
we denied that application in the formit was submtted.

Rat her, we were al so concerned about a feature that is

i ndi stinguishable fromthe service proposed by Reconex: the
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creation of a custoner group that receives |less than basic
service.

Al t hough Reconex correctly points out that sone
customers will be unable to acquire conventional telephone
service w thout qualifying for |owinconme progranms such as
Link-Up and Lifeline, it is not clear how many of Reconex's
pur ported 14,000 potential New Hanpshire custoners fall into
this category. As to this unspecified nunber of custoners,
and in contrast to a typical utility programinvolving a
requi red deposit to obtain service, there is no provision here
for custonmers to wean thensel ves through regular tinely
payments from both the need to pre-pay and the requirement of
bei ng subject to what anounts to a risk premumin the rates
they pay for local tel ephone service.® Mbreover, at Staff's
request, Reconex provided sanple marketing materials in its
interrogatory responses. These materials make clear that, in
essence, Reconex proposes to market its services to all New
Hampshi re custoners who have had their phone service
di sconnected, whether or not they qualify for Life-Line or

Li nk-Up. Thus, on the ground that there exists sone

3 Reconex proposes to provide basic nonthly service at a
price considerably higher than that offered by the |ILEC and
ot her CLECS.
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unspeci fied subset of the New Hanpshire custoners who | ack
phone service, consisting of people who can afford to pay
their phone bills but have opted not to and have suffered

di sconnection as a result, Reconex proposes to market to all
previously di sconnected custoners a service that deviates from
the basic requirenents of our rules while providing no
countervailing benefits in terns of addressing the issues that

led to the disconnections in the first place.

The service that Reconex proposes differs fromthat
di scussed in Opti mum G obal Conmuni cations in one key respect.
At issue in the previous case was a prepaid service that
sinply offered no intraLATA or interLATA | ong distance service
what soever. Reconex proposes to provide a prepaid | ong-
di stance service through a designated carrier, ACT
Communi cations. This is fundanentally inconsistent with a key
obj ective of both the applicable New Hanpshire statute, see
RSA 374:22-h (requiring Comm ssion, "[i]n determ ning the
public good, the comm ssion shall consider the interests of
conpetition”) and the federal Tel ecommunications Act, see 47
U S.C. §8 257(b) (noting that "vigorous econom c conpetition”

is anong purposes of statute). OQur rules reflect a policy
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determ nation that automatically enrolling a new customer with
a particular |ong-distance carrier is inconsistent with the
obj ectives of conpetition and custoner choice. There is no
public interest basis for sacrificing this requirenent here,
just as there was no public interest basis for approving a
service in Optimum G obal Comuni cations that provided for no
| ong di stance service at all.

An i ndependent basis for denying the application as
filed is its facial non-conpliance with the financi al
capability requirenments of Puc 1304.01(b) and (c). By the
pl ain | anguage of Puc 1304(c), a CLEC nust produce evidence
that it has obtained a financial instrunment in an anmount of
$20, 000 for the purpose of funding its first year of New
Hanpshire operations. Furnishing the bal ance sheet of the
Conpany's mmj or sharehol der is insufficient. Reconex has
provi ded no explanation for why it is unable to conply with
the rel evant requirenent.

As we said in Optinmum d obal Communi cations, we do
not rule out the possibility that "there may be CLEC service
offerings targeted to custonmers with paynent history probl ens
we could find acceptable.”™ Order No. 23,545, slip op. at 6.

However, as in that case, we conclude that the public interest
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does not justify the requested rules waivers and so we nust
deny the application without prejudice to its subsequent
resubm ssion in a different form |f Reconex does refile, it
shoul d be prepared to address the specific issues raised by
t he conpl ai nt proceedi ng before the WUTC. Reconex's proffered
justification for the waiver — that it has proposed
alternatives that would acconplish the sane objectives as the
rules fromwhich it seeks exenption — is unpersuasive. All of
the rules from which Reconex seeks a waiver were drafted with
t he underlying assunption that services would be billed in
arrears, thus requiring a certain set of obligations and
responsibilities anong the CLEC and its custoners. 1In its
present form the pending application does not allow us to
conclude that it is in the public interest to abandon this
par adi gm
V. THE | NTERCONNECTI ON AGREEMENT

We next take up the interconnection agreenent
bet ween Verizon and Reconex that is at issue in Docket No. DT
00-288. We review such agreenents under Section 252(e) of the
Tel ecomruni cati ons Act, 47 U.S.C. § 252(e). Section 252(e)
aut hori zes the Commi ssion to reject the proposed agreenent if,

inter alia, "the inplenentation of such agreenent . . . is not
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consistent with the public interest, convenience, and
necessity.” Id. at (e)(2)(ii). Further, nothing in Section
252 prohibits the Comm ssion from "enforcing other
requirenents of State lawin its review of an agreenent." 1d.
at (e)(3). Because we are unable to approve Reconex's
petition for authority to operate as a CLEC, for reasons
already stated, it follows that inplementation of the Reconex
agreenent to purchase the necessary services from Verizon for
resal e woul d not be consistent with the public interest
pursuant to 47 U. S.C. 8§ 252(e)(2)(ii) and would al so be
i nconsistent with New Hanpshire law in the sense contenpl at ed
by 47 U.S.C. §8 252(e)(3). However, as with our determ nation
in Docket No. DT 00-209, our decision in Docket NO. DT 00-288
not to approve the interconnection agreenment is wthout
prejudice to its resubnmi ssion in circunstances consistent with
our order herein.
V. THE MOTI ON FOR CONFI DENTI AL TREATMENT

Finally, we consider the request of Reconex for
confidential treatnent under RSA 91-A:4 of the bal ance sheet
and inconme statenment it has submitted in connection with its
request for CLEC certification. According to Reconex, the

information contained in these docunents is not of the type it
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rel eases to the public. Reconex further avers that public
di scl osure of these docunents would place it at a conpetitive
di sadvant age because it would allow other simlar conpanies to
gain insight into the financial condition, market share,
i ncome stream and cost structure of Reconex. Consistent with
the requirement in such circunstances that we weigh "the
public's interest in disclosure"” against the asserted privacy
interest, see Union Leader Corp. v. N H Housing Fin. Auth,
142 N. H 540, 553 (1997), we conclude that the Conpany's
request for confidential treatment should be granted. There
is little public interest in disclosure of the information
because the Conm ssion does not set rates for CLECs and
because the Conpany's inconme statenent and bal ance sheet do
not formthe basis for our resolution of this docket. By
contrast, for the reasons stated by Reconex, the Conpany has a
significant privacy interest that it reasonably seeks to
protect.

Based upon the foregoing, it is hereby

ORDERED, that the Petition of 1-800 Reconex, Inc.,
for authority to operate as a conpetitive | ocal exchange

carrier is hereby DENI ED wi thout prejudice; and it is

FURTHER ORDERED, that the Petition of Verizon New
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Engl and, Inc. d/b/a Verizon New Hanmpshire, for approval of its
proposed resal e agreenent with 1-800 Reconex, Inc., is hereby
DENI ED wi t hout prejudice; and it is

FURTHER ORDERED, that the notion of 1-800 Reconex,
Inc. for protective treatnent is granted; and it is

FURTHER ORDERED, that the determ nation as to the
nmotion for protective treatment is subject to the ongoing
rights of the Comm ssion, on its own notion, the notion of
Staff, any party or any nenber of the public, to reconsider
the determination in |light of RSA 91-A, should circunstances
SO

war r ant .
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By order of the Public Utilities Comm ssion of New

Harmpshire this ninth day of February, 2001.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



