DE 00-186
PUBLI C SERVI CE COVMPANY OF NEWHAMPSHI RE, ET AL.

Joint Application of Public Service Conmpany of New Hanpshire,
The Connecticut Light & Power Conpany, Western Massachusetts
El ectric Conpany, Fitchburg Gas and El ectric Conpany, concord
El ectric Conpany, Exeter & Hanpton Electric Conpany, Granite
State El ectric Conpany and New Engl and Power Company for
Fi ndi ngs under Section 32(C) of the Public Utility Hol di ng
Conpany Act of 1935

Order Nisi Regarding Findings Pursuant to Section 32(C) of the
Public Utility Hol ding Conpany Act of 1935

January 29, 2001
PROCEDURAL HI STORY

On Septenber 8, 2000, the Petitioners, Public
Servi ce Conpany of New Hanmpshire (PSNH), Connecticut Light &
Power Conpany (CL&P), Western Massachusetts Electric Conpany
(WECO), Fitchburg Gas and El ectric Conpany (FGEC), Concord
El ectric Conpany (CEC), Exeter & Hanpton Electric Conpany
(E&H), Granite State Electric Conmpany (GSEC) and New Engl and
Power Conpany (NEP)(collectively referred to as "Joint
Applicants") submtted an application for an Order Ni si
contai ning findings by the New Hanpshire Public Utilities
Conmi ssi on (Comm ssion) pursuant to Section 32(C) of the
Public Utility Hol di ng Conpany Act of 1935 (15 U.S.C. 879,
referred to as "PUHCA") in connection with the sal e of

M1l stone Station, a three-unit nuclear generating station
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| ocated in Waterford, Connecticut, to a subsidiary of Dom nion
Resources, Inc. (Domnion). The filing requests a determ nation
by the Conmm ssion that allow ng the existing rate-based M I I stone
station to become an "eligible facility" as defined by 15 U.S.C. 8§
79z-5a(2) is consistent with the requirenments of the 1935 Act.

On Septenber 11, 2000, PSNH Seni or Counsel Cerald M
Eaton filed the remaini ng executed original signature pages
fromthe Joint Application.

On Septenber 13, 2000, the O fice of Consuner
Advocate provided notification to the Comm ssion, pursuant to
the I nter-Agency Menorandum of Understanding of April 28,
2000, of its intent to participate in this docket on behalf of
residential ratepayers.

On COctober 2, 2000, the Governor's O fice of Energy
and Community Services (ECS) and the Comm ssion's Staff-
nmenbers who had joined the Agreenment to Settle PSNH
Restructuring and had been previously designated in Docket No.
DE 99-099 as Staff Advocates (together, the "State Teant)

provi ded joint conment on the Application.
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I'1. POSITIONS OF THE PETI TI ONERS AND COMVENTORS

A.  Joint Applicants

The Joint Applicants make the following clains in
support of their petition:

PSNH, an electric utility providing retail service
to approxi mtely 420,000 custoners in New Hanpshire, is a
whol | y-owned operating conpany subsidiary of Northeast
Uilities (NU), a registered hol ding conpany under PUHCA.
PSNH s retail rates, ternms and conditions of service are
subject to the jurisdiction of the Comm ssion under Title 34
of the New Hanpshire Revised Statutes Annotated. PSNH is a
joint owner in the MIIstone Station, owning 2.85% of
MIlstone Unit 3. The treatnent of PSNH s share of M| stone
Unit 3 is governed by the Agreenment to Settle PSNH
Restructuring approved by the Conm ssion in Docket No. DE 99-
099. Order No. 23,443, at 270-271 (April 19, 2000).

CL&P is an electric utility providing retail service
in Connecticut, subject to the jurisdiction of the Connecti cut
Departnment of Public Uilities Control (DPUC) pursuant to
Title 16 of the Connecticut CGeneral Statutes, and is a wholly-
owned operating conpany subsidiary of NU and an affiliate of
PSNH. CL&P has no custoners in New Hanpshire. CL&P is a joint

owner in the MIIstone Station, owning 81% of MIIstone Units
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1 and 2 and 52.93% of MIIstone Unit 3.
WVECO is an electric utility providing retail
service in western Massachusetts subject to the jurisdiction
of the Massachusetts Departnment of Tel econmuni cations and
Energy (DTE) pursuant to Chapter 164 of the Massachusetts
CGeneral Laws, and is a wholly-owned operating conmpany
subsidiary of NU and an affiliate of PSNH  WWECO has no
custonmers or facilities |ocated in New Hanpshire. WECO owns
19% of M IIlstone Units 1 and 2 and 12.24% of M I Istone Unit 3.
F&E is a conmbination gas and electric utility

conpany providing retail service in north centra
Massachusetts subject to the jurisdiction of the Massachusetts
DTE pursuant to Chapter 164 of the Massachusetts Genera
Laws., and is a wholly-owned subsidiary of Unitil Corporation,
a registered public utility holding conpany under PUHCA. FG&E
is an affiliate of CECO and E&H, whose retail rates are
subject to the jurisdiction of this Comm ssion. CECO and E&H
provide retail electric service to approxi mtely 69, 000
custoners in New Hanpshire. FG&E owns 0.22% of M I I stone Unit
3. None of F&&E s entitlements to MIIstone Unit 3 are sold
to, or purchased by, its New Hanpshire affiliates or their
whol esal e supplier, Unitil Power Corp.

NEP is a wholly owned generation and transm ssion
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subsidiary of National Gid USA, a registered public utility
hol di ng conpany under PUHCA. NEP does not engage in |ocal
distribution of electricity, but does provide service directly
to two end-use custoners in Vermont. GSEC is an affiliate of
NEP providing retail electric service to approximtely 37,000
customers in New Hanpshire and whose retail rates are subject
to the jurisdiction of this Comm ssion. NEP owns 16.21 % of
MIIlstone Unit 3.1

The Joint Applicants state that PSNH, CL&P, WVECO,

FG&GE, and NEP (the "Selling Applicants") are divesting
t henmsel ves of their ownership in generating assets as part of
each conpany’s plans for restructuring in the state in which
they operate. The MIIstone assets were offered for sale in a
public auction conducted pursuant to Connecticut Public Act
98-28, “An Act Concerning Electric Restructuring” (Conn. Gen.

Stat. Section 16-244f) (“P.A 98-28").

1 1n Novenber 1999, NEP entered into a settlenment agreenent with CL&P,
WVECO and NU addressing litigation and arbitration filed by NEP agai nst those
conpani es for danages related to any earlier shutdown of MIIlstone 3. Under
the terns of the Settlenent Agreenent, NU agreed to include NEP s 16.21%
mnority interest in MIlIstone 3 in the auction to be conducted pursuant to
the Connecticut Act. As part of the settlenent, NEP's proceeds fromthe sale
and obligations for deconm ssioning were set at a fixed amobunt and NU agreed
to indemify NEP fromany residual liabilities or costs resulting fromthe
sal e, including any requirenment to purchase power fromthe unit. This
Settl enent Agreement was described in further detail in "Report on
Reconci l i ation of Contract Ternination Charge from New Engl and Power Conpany
to Ganite State Electric Conpany" filed with the Conm ssion on Decenber 1,
1999.
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Pursuant to Section 7 of P.A. 98-28, the DPUC
sel ected J.P. Mdrgan Securities, Inc. (J.P. Mirgan), a
nationally prom nent investnment banking firm to conduct the
auction of MIIstone nuclear units 1, 2, and 3, under the
supervision of the DPUC s appointed Utility Operations
Managenment Anal ysis auction team

On August 7, 2000, J.P. Mdrgan announced t hat
Dom ni on was the w nning bidder for each of the MIIstone
nucl ear units. Dom nion Nucl ear Connecticut, Inc. (DNC), an
i ndi rect whol | y-owned speci al - purpose subsidiary of Dom nion
Energy, Inc., which in turn is a wholly-owned subsidiary of
Dom nion, will be the legal entity holding the divested
M || stone assets. Domnion is an integrated natural gas and
el ectric power provider with over $24 billion in assets, over
$8 billion in annual revenue, and over $2 billion in annual
operating cash flow. Dom nion, through its subsidiary,
Virginia Power, is the licensed owner and operator of the
North Anna and Surry nucl ear stations.

Pursuant to laws that pertain to each applicant, the
Joint Applicants have filed separate petitions with the
Connecti cut DPUC and the Massachusetts DTE, for approval of
these sales. The Joint Applicants have also filed

applications with the DPUC, DTE and the Vernont Public Service
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Board (PSB) for the same PUHCA-required findings requested in
this Joint Application.? A simlar filing was al so nade
before the Maine Public Utilities Comm ssion (MPUC) due to the
recent approval of the nerger between Central Maine Power,
anot her owner of MIIstone Unit 3, and Energy East, a
regi stered hol di ng conmpany under PUHCA. 1In addition, simlar
petitions have been filed with the regulatory conmm ssions in
New Yor k, New Jersey and Pennsylvania due to recent mergers
and pending nergers that result, or if consunmated prior to
the closing of the MIIstone transaction would result in those
jurisdictions falling within the purview of Section 32(c) of
PUHCA.

In Order No. 23,443 in Docket No. DE 99-099, and as
confirmed by the subsequent Order No. 23,549 (Rehearing), this
Conmi ssi on approved the transfer of PSNH s interest in
MIllstone Unit 3 as part of the Agreement to Settle PSNH
Restructuring. The Joint Applicants state that no further
Comm ssi on approval of this sale is necessary or required as
the other Selling Applicants divesting their ownership

interests in MIIlstone station have no retail customers in New

2N t hough NEP has an affiliate which provides retail electric service in
Rhode Island, the Joint Applicant's submt that no filing for “eligible
facilities” determnations is necessary in that state because the findings
required by PUHCA Section 32(c) are contained in Rhode Island s restructuring
statute. RI. CGen. Laws § 39-1-27(e).
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Hanpshire.

The Selling Applicants state that they intend to
close on the sale of the auctioned generating assets as soon
as possible. As a condition to closing of the sale, DNC nust
obtain the determ nation of the Federal Energy Regul atory
Comm ssion (FERC) that the divested generating facilities are
“eligible facilities” and that DNC i s an Exenpt Whol esal e
Generator (EWGS under Section 32 of PUHCA. The Joint
applicants claimthat EWG status is critical to DNC (and to
any other potential purchaser) because it allows the purchaser
to avoid regulation by the United States Securities and
Exchange Conm ssion (SEC) as an “electric utility conpany”
under PUHCA

The FERC' s determ nation of EWG status for DNC wil |
be based, in part, on a finding that the purchased facilities
are “eligible facilities.” An "eligible facility" is defined
as:

a facility, wherever |ocated, which is

either (A) used for the generation of

el ectric energy exclusively for sale at

whol esal e, or (B) used for the generation

of electric energy and | eased to one or

nore public utility conpanies; Provided,

That any such | ease shall be treated as a

sale of electric energy at whol esale for

pur poses of sections 205 and 206 of the

Federal Power Act (16 U.S.C. 88824d and
834e) .
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| f the direct cost of such facilities were reflected
in a seller’s retail rates on October 24, 1992, (i.e., were
"rate-based facilities at that tine) the FERC cannot determ ne
that they are “eligible facilities” w thout the consent of:

(1) the state regulatory comm ssion having
jurisdiction over the retail rates of such seller, and

(2) every state conm ssion having jurisdiction over
the retail rates of an affiliate, if the seller is part
of a registered hol ding conpany, as defined in PUHCA.

The specific findings required of the DTE, DPUC,

PSB, MPUC and this Conm ssion under Section 32 (c) of PUHCA
are that allow ng the assets sold to be “eligible facilities”:

(a) wll benefit consuners;

(b) is in the public interest; and

(c) does not violate State | aw.

A final order, not subject to rehearing, is
necessary fromthis Comm ssion and the other state conm ssions
bef ore DNC can petition the FERC for an EWG determ nati on.

The Joint Petitioners assert that the Comm ssion
shoul d nake these findings for several reasons. First, it is
clai med that consuners will benefit because additiona
generating capacity and associ ated energy will be avail able
for sale in the conpetitive market. The EWG determ nati ons

requested fromthe state regul atory agenci es are necessary for

t he purchaser, DNC, to be able to operate these facilities
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outside the regulatory framework of a public utility holding
conpany subject to the jurisdiction of the Securities and
Exchange Conmm ssion. The Joint Applicants claimthat because
the conpetitive market is expected to function nore
efficiently than the rate-regul ated system of generation,
consuners shoul d benefit through | ower prices, and that this
benefit has been recogni zed by the New Hanpshire Legislature
in the context of its approval of electric utility
restructuring legislation. See, RSA 374-F:1.

Second, the Joint Petitioners claimthat designation
of the facilities as "eligible facilities" is in the public
i nterest because it exceeds the Legislature’s stated goal of
"at |east functional separation of centralized generation
services fromtransm ssion and distribution services."” RSA
374-F: 1, 1.

Third, the Joint Applicants argue that "eligible
facility" designation does not violate state law. They assert
that there is no provision of New Hanpshire |aw purporting to
govern the designation of a facility as an "eligible
facility,” nor has the Legislature curtailed the Comm ssion’s
jurisdiction to issue the Section 32 (c) approvals. None of
the Selling Applicants except PSNH has retail customers in New

Hanpshire, and the facilities to be sold are not |located in
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New Hanmpshire.

Finally, it is clainmed that granting the three
findings requested will help further the restructuring efforts
in New Engl and, an objective clearly favored under the New
Hanpshire El ectric Industry Restructuring Law. RSA 374-F: 3,
X,

The Joint Applicants point out that this Comm ssion
has granted the approvals necessary under Section 32(c) in
prior asset divestitures. |In Order No. 23,354 issued in
Docket No. DE 99-117, the Conm ssion held:

that allow ng the generating assets in
guestion to be an "eligible facility" wll
be beneficial to consumers and is in the
public interest because the assets in
question are being transferred to an entity
that will be engaged in the conpetitive
electricity market in New Engl and, and the
devel opnent and growth of that market is in
the interest of New Hanpshire electric
custonmers. We also find that such

desi gnati on would not violate state | aw.
(Order No. 23,354 at 16.)

Simlarly, in Oder No. 23,254, issued in Docket No.
DE 99-074, the Conmm ssion hel d:

Because the assets in question are being
transferred to an entity that will be
engaged in the conpetitive electricity

mar ket in New England, we find that the
desi gnati on of those assets as eligible
facilities will benefit consuners, in
general, and is in the public interest. In
addition, we are aware of no state |aw that
woul d prohibit this designation.
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Accordi ngly, based on the record before us,

we make the requested findings of Section

32(c) of PUHCA. (Order No. 23, 254 at 6).

The Joint Applicants submt that its requested
relief should not be controversial, and therefore request that
t he Comm ssion issue an Order Nisi with publication and
require parties who would object to the Conm ssion’s nmaking
these findings to file witten objections within fourteen days
of publication of the Order Nisi, and limt any such
obj ections to the question of "whether those assets, if sold,
shoul d be allowed to be deened as "eligible facilities'.™
See, Order 23,354 at 17.

B. The State Team

The State Teaml s letter comenting on the Joint
Application states that approval is in the public interest,
that granting eligible facility status to MIIstone Station
will further the goals of RSA 374:F, and will hel p make
conpetition in New Hanpshire a reality. The State Team points
out that if the requisite findings are made in each of the
states having jurisdiction over this matter, and Dom ni on
becomes an EWG, it nmust restrict the sale of output of
M1l stone to the whol esal e market, which, it clains, wll

enabl e Dom nion to operate the facilities in the conpetitive
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mar ket outside the regulatory framework of the FERC and the

SEC.

The State Team clainms that classification as an
eligible facility "will benefit consuners” because the output
will be sold into the conpetitive market which is expected to

bring | ower prices and choice to custoners, and that if it
does not receive this classification, the ultimte sale price
is likely to be for a | essor amount than due under the
Purchase and Sal e Agreenent.

Second, the State Team states that classification
"is in the public interest" because it will help make the
conpetitive wholesale market a reality, and that five other
New Engl and Conmm ssi ons have found that devel opment of this
market is in the public interest.

Third, the State Team states that the requested
finding does not violate state |aw, noting that the Conm ssion
has previously found that no state |laws are violated by the
granting of eligible facility status.

The State Team al so di scusses issues that were
rai sed in Docket No. DE 99-117, which concerned PSNH and NU s
request for simlar eligible facility findings concerning
ot her NU owned pl ant, regardi ng whether there requested

findings woul d enable PSNH and NU to argue that they were not
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in breach of the Rate Agreenent, the Capacity Transfer
Agreenent and the Sharing Agreenents entered into with the
State in 1989. The State Team argues that those concerns are
not present here now that the Agreenent to Settle PSNH
Restructuring has been approved in Docket No. 99-099, and that
once that Agreenment is inplenmented, those concerns wll
di sappear entirely. 1In addition, the State Team poi nts out
that in DE 99-117, PSNH agreed not to argue in any other forum
t hat the Conmm ssion's findings under Section 32(c) of PUHCA
woul d constitute a decision or adm ssion in any other forum
with respect to the above referenced agreenents of the
prudence of PSNH s or NU s actions, and that if necessary, it
woul d appear to be a pro forma matter to obtain the sane
conmtnments in this case. Finally, the State Team supports
the request for an issuance of an Order Nisi.
I11. COVM SSI ON ANALYSI S

The PUHCA states that if the costs of a generating
facility were included in retail rates under the |aws of any
state, in order for that facility to be considered an
"eligible facility," every state utility conm ssion having
jurisdiction over that facility's rates nmust determ ne that
all ow ng the designation "eligible facility": 1) will benefit

custonmers; 2) is in the public interest; and 3) does not
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violate state law. The PUHCA further provides that if the
facility in question is owned by an affiliate of a registered
hol di ng conpany, then each state conmm ssion havi ng
jurisdiction over the retail charges of any other affiliate of
t hat registered hol ding conpany nust make the sane three
determ nations in order to obtain the “eligible facility”
desi gnation. Because MI|stone Station’'s costs are directly
in the retail rates of the New Hanpshire consuners of certain
of the Joint Applicants, and other Joint Applicants regul ated
by the Comm ssion are either subsidiaries or affiliates of a
hol di ng conpany that owns, either directly or through an
affiliate, a portion of MIIstone, PUHCA requires that this
Comm ssion, along with the rel evant conm ssi ons of
Connecti cut, Massachusetts, Maine, Vernont, New York, New
Jersey, Pennsylvania and Rhode |Island make the sane three
specific determ nations in order to obtain the "eligible
facilities" designation.

The Joint Applicants have placed before the
Comm ssion the limted question of whether the designation of
the facilities as eligible under PUHCA is beneficial to

consuners, in the public interest and does not violate the
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state | aw. 3

Based upon the record before us, we make a limted
and narrow determ nation that allowing the MI I stone
generating assets in question to be designated an "eligible
facility" will be beneficial to consuners and is in the public
i nterest because the assets in question are being transferred
to an entity that will be engaged in and selling to the
whol esal e conpetitive electricity market in New Engl and, and
t he devel opnent and growth of that market is in the interest
of New Hanmpshire electric custoners. W also find that such
designation would not violate state law. While recent events
in New Engl and and California have highlighted problens wth
t he whol esal e markets, the capacity represented by this sale
is de minims for New Hanpshire's utilities. The Comm ssion
will continue to nonitor the markets and advocate market
refornms as needed.

In reaching this decision, the Comm ssion has

3 W note that many of the issues that the PUHCA was intended to

address, such as the regulation of affiliate transactions within a vertically
integrated nonopoly utility hol ding conpany, are not inplicated here as

Domi nion's distribution operations are centered in Pittsburgh, Virginia and
North Carolina. See Domnion's 2000 Annual Report, of which we take

adm nistrative notice. The purchase of the MIIstone generati on assets by
Domnion will provide it a stake in only one sector of the New Engl and
electricity market. Wile this does not renove concerns about the exercise of
nmar ket power within the energy market, it does not raise additional problens
such as cross-subsidization, tying arrangenents and other related issues that
are inplicated when a conpetitive energy provider is affiliated with a
transm ssion and/ or distribution conpany in the sane operational region
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interpreted the terns "benefit to consuners"” and "public
interest” in 15 U.S.C. § 79z-5(a)(c) as applying only to the
question of whether those assets, if sold, should be allowed
to be deened "eligible facilities.” By making these findings
t he Conmm ssion has not rendered an opinion on the terns of the
proposed underlying sale of these generating assets.

We al so determ ne that all questions concerning the
status of the Sharing Agreenment and the Capacity Transfer
Agreenent, the prudence of PSNH s actions with respect to
t hese Agreenments, and PSNH s and NU s obligations under the
Rate Agreenent referenced in the State Teamis letter will be
resol ved when the Conmi ssion's orders in Docket No. 99-099 are
i npl emented and are therefore not necessary to consider at
this tine.

Based upon the foregoing, it is hereby

ORDERED NI SI, that the findings requested by the Joint
Applicants are approved as described herein; and it is

FURTHER ORDERED, that the Petitioner shall cause a
copy of this Order Nisi to be published once in a statew de
newspaper of general circulation or of circulation in those
portions of the state where operations are conducted, such
publication to be no |later than February 1, 2001 and to be

docunmented by affidavit filed with this office on or before
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February 9, 2001; and it is

FURTHER ORDERED, that all persons interested in
responding to this petition be notified that they may submt
their comments or file a witten request for a hearing on this
matter before the Conm ssion no |ater than February 7, 2001;
and it is

FURTHER ORDERED, that any party interested in
respondi ng to such comments or request for hearing shall do so
no later than February 9, 2001; and it is

FURTHER ORDERED, that this Order Ni si shall be
effective February 13, 2001, unless the Comm ssion provides
otherwise in a supplenental order issued prior to the
effective date; and it is

By order of the Public Utilities Comm ssion of New

Hampshire this twenty-ninth day of January, 2001.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



