DW 99-119

LOV WATER COVPANY
Deficiencies and the Appropri ateness of Fines
| mposi tion of Fines

ORDER NO 23,502

June 5, 2000

APPEARANCES: Devine, MIlinmet & Branch, by Fred
Cool broth, Esq. for LOV Water Conpany; and Lynmarie Cusack

Esq. on behalf of the Staff of the New Hanpshire Public
Utilities Comm ssion.
| . | NTRODUCTI| ON

On August 23, 1999 the New Hanpshire Public
Uilities Comm ssion (Comm ssion) issued Order No. 23,288
requiring the LOV Water Conpany (Conpany) to show cause as to
why fines or penalties should not be inposed given significant
qual ity of service deficiencies relating to pressure, water
quality, air, system operation and engi neering. A show cause
heari ng was schedul ed for Septenmber 13, 1999. After a half of
day of testinony, Staff of the Commi ssion (Staff) and the
Conpany entered into settlenment discussions.

Staff and the Conpany reached a settlenment agreenent
(Agreement) which was approved in Order No. 23,371. The
Agreenent called for the Conpany to inplenment changes to its
system including installation of a punp station at the | ower

end of Hillside Drive to service the six lots on the street.
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This station was to alleviate the air and pressure problens on
Hillside Drive. The Agreenent also called for other
adm ni strative actions by the Conpany. A major point of the
Agreenent was the remedy to the Hillside Drive quality of
service issues.

In Order No. 23,371 this Conm ssion noted that the
i nadequat e service was not acceptable and coul d not be
tolerated. The Comm ssion ordered that the Conpany,

shall take steps to commence the

construction of the punp station, the

pressure renmedy anticipated by the

sti pul ati on, upon receipt of this order and

shall continue with all due haste and

manpower such that the cause of the

pressure problem be alleviated. W further

require the Conpany to report weekly on

progress toward i nplenentation unti

conplete. |If the station is not

operational and providing safe, adequate

and reliable service to Hillside Drive

custoners by February 15, 2000, we wl|l

i npose a fine of $100 per day until that

condition is satisfied.

The Conpany failed to neet the Comm ssion’s
deadline, as the punp station was not operational until after
April 15, 2000. On February 28, 2000 the Conpany submtted a
status report to the Staff’s Water Engi neer indicating that
station was not yet conplete. The report noted, “the

structure is up and we are waiting for our permtting and the

weat her to inmprove.” The first indication, however, that the



DW 99- 119 - 3-
punp station would not be conpleted by February 15, 2000 cane
on January 29, 2000, when the Conmpany submitted a report
i ndi cating that weat her was causing a del ay.

As a result of not conplying with Order No. 23,371
t he Executive Director of the Comm ssion notified the Conpany
via letter dated March 1, 2000, that the Conm ssion had
determ ned to enforce the penalty against the Conpany. The
March 1, 2000 Executive Director letter informed the Conpany
that it was anticipated the project should be conplete and
operational by March 16, 2000 and that the fines would be
i mpl emrented in the anount of $3,000.00 for the delay from
February 15 to March 16. The Conpany failed to produce a
check in the anount of $3,000 by March 16, 2000 as required by
the March 1, 2000 letter. Moreover, the Conpany failed to
produce the required weekly status reports or ask for an
extension of time to conplete the station.

On March 16, 2000, Attorney Fred Cool broth entered
hi s appearance on behalf of the Conpany and submtted a Mtion
for Hearing Regarding Fines and Penalties. A hearing was
schedul ed for April 3, 2000. The Conpany presented Messrs.

David Sands and Art Tardie as witnesses at the hearing.
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1. POSI TI ON OF THE PARTI ES

A. COWPANY

The Conpany argued that it was |legally inpossible
for it to conply with the February 15, 2000 deadline because
of permtting problens it had with the Town of Freedom
Addi tionally, the Conpany argued that it could not start
bui l ding the punp station until after the issuance of Order
No. 23,371 on Decenber 20, 2000. The Conpany al so cont ended
that once the Order was received inclement weather set in
whi ch further delayed the conpletion of the project.

B. STAFF

Staff argued that the Conpany had sufficient tine to
conplete the project and that the Conpany never asked for an
extension of tinme to install the station. Staff countered the
Conpany’s argunent that it had to wait for the issuance of
Order 23,371 by showing that in early Decenber the Conpany
notified a custonmer that the punp system was going to be
installed on the custoner’s property. Staff also pointed out
t hat the Conpany could have notified Staff about potenti al
permtting problens, as the Water Engi neer specifically
offered Staff’s assistance in early Novenber regardi ng issues
dealing with permtting.

Staff contended that the Conpany failed to inform
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t he Comm ssion about any permtting problens until after the
February 15, 2000 deadline for installing the punp station.
Staff also asserted that the Conpany had not conplied with the
Comm ssion’s order of supplying weekly status reports.
Finally, Staff suggested the Comm ssion seriously consider the
possibility of receivership under RSA 374:47-a, as it was
Staff’'s position that the Conpany had not been able to furnish
service in a reasonably safe, adequate and just manner
[11. COMM SSI ON ANALYSI S

It is well-recognized that this Comm ssion is vested
with inmportant judicial powers over public utilities and that
one such power is the assessnment of penalties for violations
of a Comm ssion order. Re Boston & Maine Corp., 109 NH 324
(1969). N.H RSA 365:41 authorizes this Comm ssion to inpose
a civil penalty, not to exceed $25,000, on a public utility
which fails, omts, or neglects to obey, observe or conply
with any order of the Conm ssion. Additionally, RSA 374:17
all ows the Conm ssion to inpose a fine of $100.00 per day on a
utility which neglects or refuses to file any report or answer
any question |awfully asked by the Comm ssion.

After a hearing in which we heard from M. Sands it
is apparent that the Conpany failed to comply with Order No.

23,371. M. Sands admtted that the Conpany had not filed the
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required weekly reports with this Comm ssion. \Wile sone
reports were filed, the Conpany was not consistent in nmeeting
its obligation. Modreover, on several occasions the generation
of the report by the Conmpany was pronpted by our Staff.

The Conpany failed to have the punp station
conpl eted by February 15, 2000. The Conpany also failed to
ask for an extension of tine to conplete the facility due to
weat her or other problems. One such “other probleni dealt
with permtting. M. Sands indicated that he did not know he
needed a Town permt for the punp station, as he had installed
two previous punp houses without Town perm ssion. It is
under st andabl e gi ven past practice that M. Sands woul d not
have gone to the Town. \What, however, is not understandabl e
is the fact that the Conpany knew that it had Town permtting
problens at the end of January, 2000, yet failed to notify
this Comm ssion until after the February 15, 2000 deadline.

We have determned that it is proper to enforce the
fine agai nst the Conpany as we ordered we would in Order No.
23,371. The Conpany’s | ack of responsiveness to our Staff and
the needs of its custoners cannot be sonething we condone.
Therefore, we will assess a civil penalty in the anount of
$7,300. We note, however, that the Conmpany has provided

weekly status reports since the April 3, 2000 hearing and has
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ot herwi se been keeping our Staff informed about the
Engi neering Study we required the Conpany conplete in our
Decenmber 20, 2000 order. As a result, the Conpany will be
required to pay $3,000.00 i mediately, with the renaining
$4, 300. 00 held in abeyance. As |long as the Conpany conti nues
to abi de by outstandi ng Conm ssion orders, rules and statutes
and continues to provide safe and reliable service to its
custonmers, we will continue to hold the remaining anount in
abeyance.

We al so believe that holding the remaining amunt in
abeyance will ensure that the Conpany continues to provide the
type of service custonmers and this Comm ssion expect. We will
hol d the $4,300.00 in abeyance for one year fromthe date of
this Order. We still believe, as we have previously stated,
that for all of the customers to receive adequate and reliable
service the Conpany must endeavor to do nore than it has in
t he recent past.

Thus, we expect the Conpany will conply with the
remai nder of Order 23,371 in a tinmely fashion. W wll again
stress that any outstanding reports or docunments nust be
forwarded to our Executive Director in conpliance with
sections PUC 202.06 thru 202.10 of our rules.

Based upon the foregoing, it is hereby
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ORDERED, that LOV Water Conpany pay a civil penalty
in the amount of $7,300, of which $3,000 is due i mediately,
for failure to comply with this Comm ssion’s order of Decenber
20, 1999.

FURTHER ORDERED, that civil penalty fine nust be
paid within five working days of the receipt of this order.

By order of the Public Utilities Comm ssion of New

Hanmpshire this fifth day of June, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D. DiCicco
Assi stant Secretary



