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HavPTON WATER WORKS COVPANY
Petition for General Rate | ncrease
Order Denying Motions to Strike

ORDER NO 23,373

Decenber 21, 1999

This order takes up two pending notions relating to
di scovery in this docket. On Decenber 1, 1999, Hanpton \Water
Wor ks Conpany (Conpany) noved to strike portions of the pre-filed
testinony submtted by Dr. Richard Sil kman, an expert w tness
enpl oyed by the Town of Hanpton (Town). The Town filed a witten
objection to the notion on Decenber 9, 1999, and on the sane date
noved to strike certain data requests posed to Dr. Sil kman. The
Conpany filed a witten objection to the Town's notion on
Decenber 13, 1999. On Decenber 14, 1999, the Town of North
Hanpton indicated that it joins the Town of Hanpton's request to
strike the data requests. W deny both notions.

In his pre-filed direct testinony, Dr. Silkman
recomends a return on equity of 8.55 percent for the Conpany,
substantially |l ess than the 11. 70 percent requested by the
Conpany in its filing. The basis of Dr. Silkman's reconmendati on
is a study of investor-owned water utilities conducted by the
staff of the Maine Public Uilities Conm ssion in connection with
a rate case involving Central Miine Power. Dr. Silkman

forthrightly states that he did not performhis own cost-of-
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capital study, but concluded that the Mii ne PUC study "was of
recent enough vintage and was focused on the correct peer group
so that a replication of this work is unnecessary."

The Conpany noves to strike Dr. Sil kman's cost - of -
capital testinony on the ground that his recommendati ons are "not
based on his opinion but on the opinion of others.” According to
t he Conpany, it would be unfairly prejudiced by the adm ssion of
this testinony because it is unable to cross-exam ne the Mine
PUC staff nmenbers who conducted the underlying study.

We disagree. By statute, we are not bound in our
proceedi ngs by "the technical rules of evidence." RSA 365:9.

Qur rules require us to exclude only "irrelevant, immaterial or
unduly repetitious evidence" and to give effect to any legally
recogni zed evidentiary privileges. NH Adm n. Rules, Puc
203.10(c) and (d). None of those principles are inplicated here.
| ndeed, even if the New Hanpshire Rul es of Evidence applied, the
Conpany's objection to Dr. Silkman's testinony woul d be
overruled. Under Rule 703,

[t]he facts or data in the particul ar case

upon whi ch an expert bases an opinion or

i nference may be those perceived by or nade

known to an expert at or before the hearing.

If of a type reasonably relied upon by

experts in the particular field in form ng

opi ni ons or inferences upon the subject, the

facts or data need not be adm ssible in

evi dence.

There is no suggestion here that the report fromthe Maine PUCis

not the sort of data that an econom c expert woul d reasonably
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rely upon in devel opi ng an opi ni on about an appropriate return on
equity for the Conpany. 1In short, the Conpany's contention
regarding Dr. Silkman's testinony speaks, if anything to its
probative value and not its admssibility. The asserted
objection to his testinony is devoid of nerit.

The Town's notion is also groundless. |In essence, the
Town refuses to cause Dr. Silkman to respond to the Conpany's
data requests unless the Conpany agrees to conpensate himin
advance at his customary hourly rate. There is a statutory
provi sion authorizing intervenors to recover rate case expenses
fromratepayers in sone circunstances, but nunicipalities are
explicitly ineligible for such recovery. See RSA 365:38-a. The
only other asserted basis for the Town's notion is that sone of
t he docunents requested by Hanpton are matters of public record
that can be obtained at the Maine Public Uilities Comm ssion and
el sewher e.

The fact that an intervenor incurs expenses when
anot her party poses data requests of its expert wtness is not a
ground for permtting an intervenor to avoid responding to such
requests. Qur rules permt such discovery "as necessary to
evaluate . . . testinony," NH Code Adm n. Rules, Puc 204.04(a),
and Dr. Silkman has submitted prefiled testinony. In these
ci rcunst ances,, the Town nust nmake Dr. Silknman available to

respond to data requests. Further, and in particular, Hanpton is
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entitled to ask Dr. Silkman to supply the docunents he used to
devel op the testinony, even assum ng Hanpton could al so obtain
this information el sewhere. Qur rules do not require a party to
submt to discovery requests that are overly burdensone,
vexatious or posed with the purpose of harassing or causing
delay. But the Town's whol esal e objections to every one of the
queries posed to Dr. Silkman provides us with no basis for
concl udi ng that anything of that sort has occurred here.

Based upon the foregoing, it is hereby

ORDERED, that the notion of Hanpton Water Wrks Conpany
to strike part of the pre-filed testinony of Dr. Richard Sil kman
be denied; and it is

FURTHER ORDERED, that the notion of the Town of Hanpton
to strike certain data requests posed by Hanpton Water Works
Conpany to Dr. Silkman also be denied; and it is

FURTHER ORDERED, that the Town of Hanpton shall cause
Dr. Silkman to submt responses to the data requests at issue

wi thin seven days of this order
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By order of the Public Uilities Conmm ssion of New

Hanpshire this twenty-first day of Decenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



