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Order Denying Motion for Disqualification

ORDER NO 23,277

August 6, 1999

This matter conmes before me on on the Mtion of the
O fice of Consuner Advocate (OCA) and the Granite State
Taxpayers, Inc. (GST) to the Public Utilities Comm ssion
(Commi ssion) for ny disqualification from hearings or
del i berations on certain cases concerning the rates and
restructuring of Public Service Conpany of New Hanpshire (PSNH)
While the notion is directed to the entire Conm ssion, the case
| aw i ndi cates that such notions should be decided by the subject
deci sionmaker in the first instance, subject to an appeal to the
Suprene Court. See, Douglas v. Douglas, slip op. at 8 (New
Hanpshire Suprenme Court March 10, 1999), citing with approval
Tayl or-Boren v. lsaac, slip op., 143 NH __ (deci ded Decenber
30, 1998).

The notion raises the question of whether | have
prejudged these cases. As | discuss in nore detail below, I

affirmthat | will be inpartial in ny review of the cases before
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us. My own state of m nd, however, does not determ ne whet her
shoul d recuse nyself, and the statute and cases do not require a
party to show actual bias. Thus, ny inpartiality in fact does
not di spose of the notion. However, the notion fails to show a
sufficient appearance of partiality to suggest that | should
recuse nyself. Accordingly, for the reasons stated below, | deny
the notion for disqualification.

At the sane tinme, | will ask ny fell ow Comm ssioners to
request that the New Hanpshire Suprene Court review ny decision
as soon as possible. If the Comm ssion were to proceed with ny
participation to decide this case on the nerits, and thereafter
the Court reversed ny decision, the Comm ssion s decision could
be voided. Appeal of City of Keene, 141 N.H 797 (1997); Wnsl ow
v. Town of Hol derness Pl anning Board, 125 N. H 262 (1984);
Rollins v. Connor, 74 N.H 456 (1980). Accordingly, whatever the
I'i kelihood of reversal of my decision after conpletion of the
case, the consequences woul d be extrenely serious. Al the work
of the parties and the Conm ssion in hearings, argunent and
del i berati on woul d be for naught.

Qur transfer of the issue to the Court wll give the
Court the opportunity to nmake its decision before the Comm ssion
sits for the hearings and deliberations on this case. | wll
continue to sit pending the Court’s decision. In this way, in

the event the Court determ nes ny decision today is incorrect,
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the Court will be able to rule before ny participation would risk
influencing the ultimte decision of the Comm ssion, and thus
woul d prevent the possible requirenent of rehearing and
redel i beration, and the attendant duplication of the parties
efforts in trying these cases.
| . PROCEDURAL HI STORY

On July 9, 1999, the PUC Ethics Board filed a report
with the Commission. The Ethics Board was convened by the
Chairman of the Commission to investigate bias and interference
al l egations published first in the Manchester Union Leader. The
charges arose froma conversation | had on June 11, 1999 with
George McC uskey, PUC Director of Restructuring, and then-Staff
Attorney Eugene F. "Chip" Sullivan, 11l1. M. Mduskey and M.
Sullivan were staff nmenbers assigned to the Interim Stranded Cost

(1SC) case.!?

1

As noted in the Ethics Board Report, M. Sullivan had given
notice of his resignation fromthe Comm ssion staff in April,
effective July 8, 1999, and his |ast working day in the office
was June 21, 1999.
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The Ethics Board consisted of three nenbers of the PUC
staff, assisted by the Chief of the GCvil Bureau of the Ofice of
the Attorney CGeneral, who was assigned to assist in the
i nvestigation.? The Board interviewed the participants in the
conversation, and reported its findings on July 9, 1999.

The Comm ssion caused a copy of the Report to be sent
on July 9, 1999 to all parties to the dockets inplicated by the
PSNH settlement,® and notified parties that they could file any
appl i cabl e pl eadi ngs or coments by June 21, 1999.

On July 21, 1999, the OCA and GST (together "Mving
Parties") requested that the Conm ssion grant the foll ow ng
relief: (a) require that | refrain fromany further participation

in the PSNH Settlenent, in the PSNH rate case, and in the PSNH

2

Because the Attorney General represented a party to the
l[itigation, and had signed the MOU, the Bureau Chief erected an
"ethics wall" within the Departnment, consistent with the custom
of arrangenents with the Attorney General, such that she was not
in contact wwth other menbers of the office of the Attorney
CGeneral regarding this matter.

3

The PSNH Settl enent Agreement refers to a proposed settl enent
filed by PSNH between the Northeast Utilities, PSNH, the
Governor, the Governor's Ofice of Energy and Community Service,
the Attorney Ceneral, and designated Settlenent Staff of the
Comm ssi on.

By its ternms, the PSNH Settl enent agreenent purports to
settle all outstanding issues involved in the PSNH Interim
Stranded Cost Case, Docket DR 96-150, and in the pendi ng PSNH
Rat e Case, Docket DE 97-059, along with pending litigation in the
federal court (Public Service Conpany of New Hanpshire, et al. v.
Dougl as Patch, et al., C. A 97-97-JD (New Hanpshire), 97-121 L
(Rhode Island)), as well the other cases noted in the caption.
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InterimStranded Costs dockets, until the Comm ssion has nade a
final decision on this Mdtion and all interlocutory appeals are
exhausted; (b) declare that | amdisqualified fromhearing or
deliberating in the PSNH Settlement, the PSNH I nterim Stranded
Costs docket and the PSNH Rate Case; (c) hold a hearing on this
nmotion; and (d) grant such other relief as the Conm ssion deens
just and appropri ate.

No other party filed opposing or responsive comrents
within the tine frame provided in our Rules. Puc 203. 04.

Because there are no disputed i ssues of fact before ne
and the Moving Parties have stated their argunents in the notion,
there is no need for a hearing on the notion. Also, because |
have determ ned that there is no grounds for ny recusal, and
because ny request for transfer of the question to the Suprene
Court wll provide an opportunity for resolution of the question
of ny participation before hearings comence |ater this year,
there is no need to grant the request that | not sit until the

determ nation of the Court on appeal fromthis ruling.



DR 96-150;
et al

1. THE MOTI ON TO DI SQUALI FY

The Moving Parties state that | nust be disqualified
fromthe three cited PSNH docket s* because "the Ethics Report
provi des a reasonabl e basis for questioning [ny] inpartiality,"”
citing RSA 363:12. Modtion at 1. The Mwving Parties focus
attention on ny statenent in the conversation, as recited in the
Et hi cs Board Report, to the effect that "having adverse testinony
filed before the [ PSNH settlenent] was reviewed could scuttle the
deal before it had a chance to be reviewed." Ethics Board Report
at 4.

The Moving Parties argue that ny statenent inplies: (a)
that 1| was interested in keeping the settlenent from being
defeated, (b) that | had a preconceived view of M. MO uskey's
testinmony and its effect on the PSNH settlenent, and (c) that |
had a substantive concern over whether the settlenent w th PSNH
woul d survive. Mtion at 3. The Mwving Parties conclude that it
is not possible fromthe evidence summari zed in the Ethics Report
to determ ne whether or not | amactually biased in this matter.
However, they state that the evidence provides a reasonabl e basis

for questioning nmy inpartiality. Mtion at 4.

The Moving Parties argue that the three cases (two docketed as
of the date of the notion, and one antici pated to be docketed at
sone point) are interrelated. The Mwving Parties are correct.
In fact, the MOU states that the settlenent, if approved, would
di spose of all the above-captioned cases.
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The Moving Parties al so argue that RSA 363: 19 provides
a basis for ny disqualification. |In particular, the Mving
Parties state that the facts reported in the Ethics Report
indicate that at the tinme of the conversation | had already
formed an opinion regarding both the nature of M. MJd uskey's
testinmony, and its effect on the PSNH settlenent. They state
that as a result it is reasonable to assune that | was not
indifferent, as required by RSA 363:19, to the outcone of the
PSNH Settl enent, the PSNH Interim Stranded Cost docket, and the
PSNH Rate Case. Motion at 4-5.
[11. STATEMENT OF | MPARTI ALI TY

While ny actual inpartiality is not dispositive of the
notion, the parties are entitled to ny statenent on the ultimte
question of whether | w Il approach these cases with the proper
attitude of neutrality.

On June 11, 1999, settlenent staff advised the
Commi ssioners that a nmenorandum of understandi ng (MOU) woul d soon
be filed, with a definitive settlenent agreenent to followin a
month's tine. The Comm ssion was begi nning the process of
consi dering what procedures to followin entertaining a possible
settlement. W did not know the substance of the settlenent at
this time. It was in this context that | had the conversation
described in the Ethics Board report.

| had no opinion on the nerits of the particul ar
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settlenment. | had no bias in favor of a settlenent negotiated by
or on behalf of the Governor who nom nated ne to the Conm ssion.

| had no bias in favor of a particular set of terns in a

settl enent.

Since reading the MU, | have formed no opinion of the
merits of the proposed settlenent. | have not yet read the
settl ement docunents filed on August 2, 1999, although | have
ski nmed sone of the volum nous nmaterial.

At the tinme of the conversation in question, | was
interested in seeing a settlenment be achieved if one was
possi ble. Based on M. M uskey’'s testinony in earlier phases
of this docket or related cases, of which | had been inforned,
and PSNH s litigation position before the Comm ssion and before
the Federal Court, | expected M. M uskey to file testinony®
generally calling for an Interim Stranded Cost recovery | ower
than that asked for by PSNHin litigation (to wit, 100%, and
possi bly I ower than the settlenment figure, and in that sense
“adverse” to PSNH s litigation position, and possibly to its
settl enment position.

| was concerned that continuing with the litigation

during the period between the settling parties filing the MOU and

5

| did not expect M. MC uskey' s testinony to be directed to
t he proposed settlenent itself, nor did | expect M. M uskey to
file testinony on the question of whether the Rate Agreement is a
contract.
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reaching a definitive agreenent, including the filing of M.

McCl uskey’ s testinony before the definitive settl enent agreenent
coul d be reached, could disrupt the sonetines delicate process of
finalizing a settlenent on such a conplex matter, with such high
stakes. | based this hunch on nmy experience as a litigator,

w tness and hearings officer in nunmerous public utility

regul atory dockets in other states.

After ny conversation with M. M uskey and
conversations that day and early the week following with the
General Counsel and nmy fellow Conm ssioners, | dropped the idea.
| was persuaded that the risk of derailing the settlenent process
was | ow, and that the risk was high that staying the June 21,
1999 deadl i ne woul d danage the orderly process of resolving this
highly contested litigation. | no |onger thought the idea had
much validity. In retrospect, the fear | had briefly expressed
of the filing of this testinony scuttling the negotiations has
not proven to be accurate.

| believed, and believe, that a good settlenent is a
good thing in an appropriate case. | believe that settlenents,
particularly in conplex multiparty, multimllion dollar
litigation involving nunmerous issues of public policy, can
sonetinmes produce results that are better than results achievable
through litigation. This viewis consistent with the |egislative

directive in Chapter 191:1, Section Il, Laws of 1998, that there
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is a "heightened need to consider negotiated settlenents to
expedite restructuring,” in light of the delays occasi oned by
federal court orders. Settlenent of adm nistrative cases by
nonadj udi cative processes is also encouraged by R S. A 541-A: 38.

However, any settlenent requires a thorough and
conplete review by the Comm ssion. Particular care nust be taken
where a settlenent is agreed to by less than the entire cohort of
parties, as here. And, in any case, no settlenent is assured of
approval, even if it were agreed to by all the parties. No
matter who presents a settlenent to the Conm ssion, we retain our
i ndependent statutory duty to determ ne whether the public
interest is served by the proposal.

| do not know whether the proposed settlenent nerits
Comm ssion approval. As with ny colleagues, | will insist that
proponents of the settlenent plan denonstrate that their
suggested disposition of the PSNH matters neets every applicable
statutory standard, and that it neets the ultimate test of being
in the public good. If the settlenent plan does not neet this
standard, | will not vote to approve it.

Based on a careful analysis of the evidence concerning
my conversation with two staff nenbers on June 11, 1999, |
believe that an objective and reasonabl e person, with ful
know edge of the facts, would not concl ude ot herw se.

V. ANALYSI S
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A. Legal Standard Cenerally

The Moving Parties correctly note that the standard for
di squalification of a conmm ssioner is an objective one, and is
the same as the standard for judges. Appeal of Seacoast
Anti-Pollution League, 125 N H 465, 470-71 (1984); Appeal of
Public Serv. Co. of NNH , 122 N.H 465 1062, 1074-75 (1982). The
Court has recogni zed that under the New Hanpshire Constitution,
the right to be tried by inpartial judges applies to both trial
j udges and nenbers of adm nistrative boards acting in quasi-
judicial capacity. Appeal of Gimm 141 N.H 719 (1997).

There is a per se rule of disqualification for New
Hanpshi re judges where the appearance of partiality or
inpropriety is particularly visible and obvious. MacFarl ane v.
Smith, 947 F.Supp 572, aff'd 129 F.3d 1252 (D.N. H. 1996). See,
e.g. Appeal of Cty of Keene, 141 N.H 797 (1997); Bl aisdell v.
City of Rochester, 135 N.H 589 (1992); Wnslow v. Hol derness
Pl anni ng Board, 125 N.H 262 (1984); Plaistow Bank & Trust Co. v.
Webster, 121 N.H 751 (1981). These circunstances incl ude
situations where the trier of fact has a pecuniary interest in
the outconme, where the trier has becone personally involved in
criticismfromthe party before him or when he has heard

evidence in secret at a prior hearing, or when he is related to a
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party.® The Moving Parties do not allege, and there is no basis
to allege, a per se grounds for recusal. Rather, the question is
whet her there is a disqualifying appearance of partiality in this
case.

Quoting fromJ. Shaman, et al, Judicial Conduct and

Ethics, 8 4.15, at 125-26 (2nd ed. 1995), the Court recently set
forth the relevant test when the appearance of partiality is
al | eged:
“The test for the appearance of partiality is an objective
one, that is, whether an objective, disinterested observer,
fully informed of the facts, would entertain significant
doubt that justice would be done in the case.”
Tayl or-Boren v. lsaac, slip op. at 8 (N.H Decenber 30, 1998).
See al so Appeal of Gimm supra, 141 N.H at 721, in
which the Court held that the petitioner nmust show an appearance
of such bias “that the [factfinder] is unable to hold the bal ance
bet ween vindicating the interests of the [board] and the

interests of the [parties],” quoting State v. Fennelly, 123 N H

378, 384 (1997). Accord, State v. Linsky, 117 N.H 866, 882

6

A possible conflict of interest has been found not to require
di squalification where the connection between the deci sion-mnmaker
and a party is attenuated, and does not fall wthin the per se
rule. Appeal of Dell, 140 N.H 484 (1995); Appeal of
Maddox, a/ k/ a/ Dennis R Cookish, 133 N.H 180 (1990); Bricker v.
Sceva Speare Menorial Hospital, 114 N. H 229 (1974).
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(1977).7

As the Court has noted, determ ning whether a
sufficient appearance of partiality has been shown to nerit
di squalification rests on the specific facts of each case, and
t he burden to show such an appearance rests on the party seeking
di squalification. Appeal of Gimm 141 N.H 719 (1997), Appeal
of Hurst, 139 N.H 702 (1995) (| abor conpensati on appeal s board
deci sion reversed and remanded because panel nenber sat who
occasionally used services of attorney representing one party).
This rule is sound, anong other reasons, because to permt
disqualification nerely on the assertion that a party believes
there to be an appearance of partiality would be to invite judge-
shoppi ng. The assertion of an appearance problem nust itself be
subjected to an objective analysis. Taylor-Boren, supra.

B. Findings of Fact

The first task before nme is to determ ne what are the
facts germane to the issues presented. |In an appearance case, ny
state of mnd is not proof of inpartiality. Rather, | look to
the facts that would be available to an objective person.

The Moving Parties cite the Ethics Board Report issued

For an alleged bias to be disqualifying, it nust “stemfrom an
extrajudicial source and result in an opinion on the nmerits on
sone basis other than what the factfinder |earned from...
participation in the [same proceeding],” Appeal of Ginmm supra,
141 N.H 719, at 722. Accord, State v. Fennelly, supra, 123 N H
378 (1997); State v. Aubert, 118 N.H 739, 742 (1978).
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July 9, 1999, by the Ethics Board of the Public Utilities
Comm ssion, as providing the factual basis for their nmotion. The
Et hi cs Board Report can serve as the factual basis for
determ ni ng what an objective reasonabl e person in possession of
the facts would reasonably infer concerning ny inpartiality. 1In
this case, there is no dispute about who said what to whom and
under what circunstances. As the Ethics Board reported, there
was "general agreenent" anong the participants to the
conversation in question about what occurred during the
conversation. Although there are slight differences between the
recital of the conversation in the Report and ny own nenory of
the events, | accept the account of the conversation set forth in
the Ethics Board Report. The question becones what inferences
woul d a reasonabl e and obj ective person draw fromthe
conversation
The Board presented a conposite view of the

conversation, and reached the foll ow ng concl usions:

"There is no evidence to support the allegation that

Comm ssi oner Brockway attenpted to interfere with or bl ock

criticismof the as yet unfiled settlenent agreenment with

PSNH by pressuring or urging M. MC uskey not to file

testinony on June 21, 1999 with the Conm ssion; and

There is no evidence to support the inference that

Comm ssi oner Brockway participated in any negotiations with

PSNH and the Governor's staff; and

There is no evidence to support that [sic] Conm ssioner

Brockway attenpted to urge or pressure M. MC uskey to

wi thhold draft versions of the 1989 rate agreenent with
PSNH, and
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There is no evidence that Comm ssioner Brockway di scussed

wth M. MC uskey the nerits or substance of any issue in

the proceedings in which M. MC uskey was bifurcated."”
Et hi cs Board Report at 6.

According to the Moving Parties, however, the key
inference to be drawn fromthe Ethics Board Report is that | “was
interested in keeping the settlenent from being defeated,” and
that I “had a substantive concern over whether a settlenment with
PSNH woul d survive [the filing of M. MC uskey' s testinony].”
Motion at 3. The Mwving Parties' use of the word "defeat"”
suggests their view that a reasonabl e person would believe |
wanted the anticipated settl enent between PSNH, the Governor and
Settlenent Staff to be approved by the Comm ssion and to take
effect. The Mowving Parties' reference to ny concern about
adverse testinony suggests their view that a reasonabl e person
woul d believe | thought M. MO uskey’s testinmony woul d show t he
anticipated settlenent to be unworthy of support on the nerits,
and thus that filing of his testinony woul d gi ve opponents of the
settlenment a basis to argue for its rejection.

The Ethics Board's recitation of the conversation is
not conpletely immune to varied interpretations, but several
facts enmerge upon careful reading of the report. The undi sputed
conversation includes statenents that woul d cause a reasonabl e
person to draw di fferent conclusions than those suggested by the

Movi ng Parties:
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"[ Conm ssi oner Brockway] indicated that she hoped to have
access to [M. MO uskey's] expertise to anal yze the MJU on
behal f of the Conm ssioners. She further stated that if the
settl enment was any good, having adverse testinony filed
before it was reviewed could scuttle the deal before it had
a chance to be reviewed....She inquired as to his opinion on
the matter, although stating that until the MOU was filed
there was no way to know what inpact there would be, if
any."
Et hi cs Board Report, at 4 (enphasis supplied).
One who is famliar with Conm ssion practice wuld not
reasonably conclude that by suggesting that M. M uskey's
bi furcation be lifted and further that he not file testinony on
June 21, 1999, as then schedul ed, | expected that M. MC uskey
woul d never file testinony in the docket regarding the
anticipated settlenent. Decisional staff® may, and do, file
testinmony. Ethics Board Report at 5. It has been the custom of
the Comm ssion that staff present their varied analyses to the
Comm ssi on through testinony. |Id.
Al'so, | conditioned nmy concern about June 21, 1999
testinony scuttling the settlenment on the question of whether the

settl enment would prove to be "any good."” | indicated this could

not be known until the MOU was filed.® | wanted M. MOC uskey to

Staff who are not prevented by the ex parte wall from
di scussing the nerits of a case with the Conm ssion, RSA 363: 32.

9

| was unaware of the contents of the anticipated settlenent at
the time of the conversation with staff nmenbers Sullivan and
McCl uskey. The Moving Parties offer no contrary evidence, and
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hel p the Comm ssion decide if the MOU was "any good,"
understanding that his opinion would Iikely be adverse to the
PSNH litigation position, if not its settlenment position.

On this point, the Ethics Board Report al so indicates
that | wanted to wait until the MOU was anal yzed by M. MU uskey
before determ ning the best course for proceeding. Wile the
Movi ng Parties assume | was referring to approval of the PSNH
Settlenment (not yet filed at the tinme of the conversation), | was
referring to the deal inits prelimnary MOU stage instead. The
Et hi cs Board Report nmakes clear that M. Md uskey was not
confused, and understood ne to be referring to whether the
Comm ssi on should have himhold off on filing his testinony at
| east pending review of the MOU, but not pending review of a
final settlenent:

"[ M. MO uskey] wondered how t he Conm ssioners could grant
a stay [of the litigation and testinony filing deadlines]
wi thout a conplete offer before them..."

Et hi cs Board Report at 4.

the Ethics Board so found:

"At the tinme of the conversation, the contents of the
proposed settlenent and the MOU were not known to either
Comm ssi oner Brockway or M. MO uskey, only that there was
to be a proposed settlenent."

Et hi cs Board Report at 6.
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The Moving Parties cite ny use of the word "scuttle."?0
The facts support ny statenent that | was referring to the risk
t hat negotiations woul d be abandoned if adverse testinony were
filed after the MOU was signed, but before the "definitive
agreenent"” were executed. Raising the possibility of a stay in
order to provide a non-litigious setting for conpletion of
negoti ati ons does not denonstrate bias in favor of the substance
of the settlenent.

Here | cautioned that the idea of staying the
l[itigation could only be addressed after the Comm ssion,
hopefully with the help of M. MU uskey, decided whether the MU
warranted such a major change in the procedural schedul e the
Comm ssion had set out for resolving these cases. In any event,
| did not act upon ny concern that filing adverse testinony could
cause the settling parties to abandon their efforts to reach a
settl enent.

M. MC uskey was clear that he felt no pressure from
or direction by nme not to file his testinony as schedul ed,

despite the evidence that | asked himto consider ny idea.! |

10

The Random House Dictionary of the English Language, the
Unabri dged Edition, defines "scuttle" as follows: "to abandon,
w thdraw from or cause to be abandoned or destroyed (as pl ans,
hopes, runors, etc.)".

11

The Ethics Board report states that | said | would consider M.
McCl uskey's views if he would consider mne. | have no present
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did not broach the subject with himagain after the one
conversation. PSNH filed the MOU on June 17, 1999, together with
a notion seeking a stay of the upcom ng June 21 testinony filing
deadline until a tinme after the settling parties had negotiated a
definitive settlenment agreenent. The Conm ssion inplicitly
denied the notion for a stay by not ruling on it intine to
relieve parties of the obligation to file on June 21, 1999. The
testinony of M. MO uskey and other parties was filed on
schedul e on June 21, 1999.

It is possible to create a scenario consistent with the
objective facts as determ ned by the Ethics Board that also is
consistent wwth a bias on ny part in favor of the PSNH
settlenment. However, a neutral and objective observer woul d not
draw such inferences. Taylor-Boren, supra, ___ NH at __ (slip
op. at 8).

C. Facts in Anal ogous Cases

As noted by the Muving Parties, the standard for
di squalification of a comm ssioner under RSA 363:12 is an
objective one, and is identical to the standard for New Hanpshire
judges. Appeal of Seacoast Anti-Pollution League, 125 N H 465
(1984); and Appeal of Public Serv. Co. of N.H, 122 N H 1062

(1982). These two cases provide hel pful guidance on the |egal

menory of conditioning ny wllingness to consider his views, but
| did ask himto consider ny perspective, and for purposes of
this decision, | accept the Board' s characterization.
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standard to be applied, but neither is factually simlar to the
i nstant case. Nor has our Suprene Court been faced, in any other
case | have been able to find, with a set of facts substantially

simlar to those that nust be interpreted in this case.
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In the Appeal of PSNH case, the Court nmade severa
references to the standard of conduct expected of a PUC
Commi ssioner. The Court was not asked to find, and did not find
that any of the Comm ssioners, who had erroneously relied on
unrebutted information produced by the Chairman’s ex parte
contact, should therefore be disqualified.

In the SAPL case, however, the Court did determ ne that
a comm ssi oner should have been disqualified. The then-chairman
of the Comm ssion had given a | engthy speech to the Portsnouth
Chanber of Commerce in which he praised the PSNH Merrill Lynch
pl an for avoi ding a PSNH bankruptcy and financing the conpl etion
of the Seabrook plant. He further praised the new construction
manager hired by PSNH. At the time of this speech, the Chairnman
had al ready heard one phase of litigation on the proposed
financing plan, and knew that PSNH was about to file for
perm ssion to proceed with further phases of the plan.

G ven the Chairman’s substantive comments in his public
speech, SAPL and others noved for the Chairman to recuse hinself
from hearing these further phases of the plan. The Chairman
denied the notion, stating that he was inpartial, and would
approach each new docket with an open mnd. See, e.g., Oder No.
17,127, and Order No. 17,162, 1984 N.H P.U C Reports 438. The
Court reversed, holding that the Chairman’s public speech

provi ded:
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“...a factual basis for reasonably questioning [the
Chairman’s] inpartiality in exercising his statutorily
mandat ed duty, as a nenber of the PUC, to determ ne whether
t he proposed financing, which inplenents phase Il of the
Merrill Lynch plan, is in the public good.

125 N.H at 471.

The Court reaffirnmed that the test is an objective, not
subj ective test. The Court then noted the many specific facts at
i ssue in the financing case about which the Chairman had publicly
stated his opinion in the speech:

“By making a speech containing his comendati on of PSNH s
efforts to avoid bankruptcy and conplete Unit | and by
referring to the Merrill Lynch package as appearing to be in
the best interest of New Hanpshire, at a tine when he was
wel | aware that he woul d be deciding future financing
requests which PSNH has characterized as crucial to the
success of the ‘bail-out’ plan, [the Chairman] allowed his

inpartiality on the matter pending before the comm ssion to
be questioned.”

The Court held that the Chairman should have
di squalified hinmself pursuant to RSA 363:12, VII, because his
inpartiality m ght reasonably be questioned in the circunstances.
Id., at 472. The Court then vacated the order approving the
financing, and remanded it to the Conm ssion for redeterm nation,
because in the absence of the Chairman’s vote, there was no
majority as required under 363:16.

The Court’s lengthy discussion of the factual
assertions made in the Chairman’s pre-litigation speech

underscores that it was the Chairman’s apparent and publicly-
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announced pre-determ nation of the specific facts of the

financing that disqualified himfromsitting on the case. In the
instant case, | did not publicly announce an opini on about the
merits of the proposed settlenent. | did not privately state an

opi nion about the merits of the proposed settlenent. The

obj ective facts support ny subjective statenent that | had (and
have) no opinion about the nerits of the proposed settlenent.

The SAPL precedent thus does not counsel that disqualification is
appropriate on these facts.

The Mving Parties cite Snow s Case for the proposition
that “[p]erceptions nay becone reality,” and that even a single
isolated error by a judge can constitute a violation of the
canons of ethics, justifying sanctions. The general |anguage
from Snow s Case provides a further rem nder that judges, and
conmi ssioners, nust take pains not to act in such a way that
reasonabl e people would get the inpression, however false, that
t he decision-maker will not render justice inpartially. However,
the specific facts of Snow s Case are not apt in the instant
case, and the analogy to Snow s Case does not counsel ny
di squalification fromthese dockets.

Judge Snow was found to have tried to “fix” a traffic
ticket for his brother. The Court, in rejecting the judge's plea
to be excused for having commtted an “inpul sive” and “ill-

advi sed” action, cited facts showi ng no significant doubt that
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the judge had tried to use the influence of his office to achieve
a personal gain for a famly nmenber, and at the | east had not
acted to prevent the officer fromexercising favoritismin favor
of the judge's famly nenber. Failure to sanction the judge in
this situation would |l ead to an appearance that justice would not
be done in cases involving the judge’'s famly. These facts have
no relevance to the situati on before us today.

The Moving Parties cite to no other cases supporting
their conclusion that ny conversation with M. MU uskey and
attorney Sullivan requires disqualification.

In the end, | base ny decision on ny application of the
obj ecti ve reasonabl e person standard to the facts as presented by
the Ethics Board, and conclude there is no appearance of
partiality in the inferences that may be reasonably be drawn from
those facts. Accordingly, | decline to recuse nyself based on
RSA 363:12.

D. Juror Standard

Wth respect to the argunent under RSA 363: 19, the
Moving Parties aver that the facts determ ned by the Ethics Board
support two i nferences of prejudgnent that would disqualify ne
fromsitting as a juror on these cases: an opinion about the
contents of M. MO uskey's testinony, and an opi nion about the
effect of M. MO uskey’s testinony on the settlenent. Mdtion at

4. These allegations cone close to stating facts accurately, but



DR 96-150;
et al

25

they do not support a notion to disqualify.

As | have stated, | was not indifferent to whether the
settling parties would have the opportunity to conclude their
negoti ati ons and produce a definitive agreenent. | thought M.
McCl uskey's testinony'?2 would likely argue for Interim Stranded
Costs lower than the PSNH litigation position (100% recovery),
and perhaps |ower than that of the MOU, although I could not be
sure of this as | did not know the contents of the MU, and did
not know what M. MOC uskey was planning to say in his testinony.
| was and am however, 'indifferent’ to the ultimte success of
the settlenent to win approval

The requirenent of juror, and hence Conm ssi oner,
indifference, is found in RSA 500-A:12, Il: "If it appears that
any juror is not indifferent, he shall be set aside on that
trial." The case lawis clear that a juror need not enter the
jury box with no thoughts or attitudes about the case at all.
State v. Weir, 138 NH 671, 676 (1994). The underlying test is
factual: can the trier of fact set aside any preconceptions, and
deci de the case based on the evidence adduced in the trial and
the instructions of the law? State v. Wir, supra, State v.

Wel I man, 128 N. H 340, 349 (1986)(applying Part I, article 35 of

12
Anticipation as to McCl uskey’'s testinony is sonething | could

hardly have avoided fromny famliarity with the docket and its
hi story - obtained in course of the litigation.
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Constitution to jurors as well as judges). See also State v.
Sawtelle, 66 N. H 488 (1891)(erudite and | engthy discussion of
origin of predecessor to current juror statute in common |aw,
di stingui shing per se challenges fromones requiring specific
proof of bias, and history of juries, showi ng evol ution away from
original requirenent of a jury panel containing persons famliar
with parties and subject matter).

Based on the above analysis, | conclude that the Myving
Parties have not denonstrated that a reasonabl e person would
interpret the facts as showing |ack of indifference wthin the

meani ng of RSA 363:19 and RSA 500-A: 12, I1.
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E. Ex Parte Contact

Al t hough the Moving Parties do not nmake the argunent, |
have consi dered whether the fact that | engaged in an inproper ex
parte contact with a bifurcated staff nmenber requires ny recusal.
| conclude that it does not. The cases indicate that an ex parte
contact, w thout nore, does not require the disqualification of a
deci si on- maker .

The issue of ex parte contacts has cone up in the
context of appeals on due process grounds. E.g. Appeal of
Courville, 139 N.H 119 (1994); Atlantic Connections, Ltd., 135
N.H 510 (1992); Appeal of PSNH, supra, 122 N.H at 1074-75. In
none of those cases did the Court suggest that the decisi onmaker
who had engaged in the inproper ex parte contact recuse hinself.

The statutes governing the conduct of Comm ssioners
prohi bit ex parte contacts, but do not nmake them a ground for
recusal w thout nore.®® RSA 363:34, RSA 541-A: 36, RSA 363:12,

[, Vi,

In the ex parte contact in question here, no issue of

subst ance was conmuni cated between nme and the staff person who

was bifurcated. | expressed no attitude on the nerits of any

13

Simlarly, in the Code of Judicial Conduct, prohibited ex parte
vi ol ations, Canon 3(A)(4), are not |isted anong the exanpl es of
conduct giving rise to the appearance of inpropriety, except in
the case of a judge's personal know edge of disputed evidentiary
facts. Canon 3(C)(1)(a).
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parties’ position. The due process rights of parties seeking to
rely on the filing of M. MdC uskey’s testinony have been and
will be respected. | joined with nmy fellow Conm ssioners in
allowing the deadline for his and others’ testinony to pass
W thout granting PSNH s notion for a stay of that testinony, and
the testinony did get filed. The idea of lifting M. MU uskey's
bi furcati on has been dropped. The parties have had an
opportunity to argue for continuing the litigation, and will have
a further opportunity at our upcom ng prehearing conference
August 10, 1999. Thus, no harm has been caused to any party by
my ill-advised conversation wth staff nmenbers MC uskey and
Sul livan. Appeal of Courville, supra.

Based on the foregoing, it is hereby

ORDERED, that the notion of Granite State Taxpayers,
Inc. and O fice of Consuner Advocate seeking ny disqualification
fromcertain of the above-captioned dockets be, and hereby is,

DENI ED
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By order of Comm ssioner Brockway this sixth day of

August, 1999.

Nancy Brockway
Comm ssi oner

Attested by:

Kinberly Nolin Smth
Assi stant Secretary



