
FIRST AMENDED RNG SUPPLY AND TRANSPORTATION AGREEMENT 

 

This FIRST AMENDED RNG SUPPLY AND TRANSPORTATION AGREEMENT (the 

“Agreement”) is made and entered into this 31st day of May, 20189, (the “Effective Date”) 

by and between RUDARPA, Inc., a Utah corporation (“Supplier”), and Liberty Utilities (EnergyNorth 

Natural Gas) Corp., a New Hampshire corporation (“Purchaser”). 

 

RECITALS 

 

WHEREAS, North Country Environmental Solutions, Inc. (“North Country”) owns and operates 

the North Country Landfill; 

 

WHEREAS, Supplier has exclusive rights to the Landfill Gas generated at the North Country 

Landfill (the “LFG Supply Agreement”); 

 

WHEREAS, Supplier has obtained a Site Lease from North Country upon which Supplier will 

construct a facility to collect, treat, and compress Landfill Gas generated at the North Country Landfill to 

produce pipeline ready renewable natural gas (the “Production Facility”); 

 

WHEREAS, Purchaser desires to purchase all of the pipeline ready renewable natural gas (the 

“RNG”) generated at the Production Facility for use in Purchaser’s natural gas distribution system (the 

“Purchaser System”); and 

 

WHEREAS, Supplier desires to sell to Purchaser all of the RNG generated at the Production 

Facility;. 

 

WHEREAS, Purchaser and Supplier previously executed an RNG SUPPLY AND 

TRANSPORTATION AGREEMENT on or about May 31, 2018 (the “Prior Agreement”); and 

 

WHEREAS, Purchaser and Supplier agree to replace the Prior Agreement with this Agreement to 

remove references to the Gas Technology Institute. 

 

NOW, THEREFORE, in consideration of these mutual agreements, and other good and valuable 

consideration, receipt of which is hereby acknowledged, Supplier and Purchaser agree as follows: 

 

ARTICLE 1 

DEFINITIONS 

 

 Unless otherwise required by the context in which any defined term appears, the following terms 

shall have the meaning assigned to them in this Article 1, for all purposes including the Recitals: 

“Additional Rights” has the meaning set forth in Section 2.9.   

“Affected Party” has the meaning set forth in Section 8.1.  
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“Affiliate” means, with respect to any Person, any other Person directly or indirectly Controlled 

by, Controlling, or under common Control with such Person.   

“Agreement” has the meaning set forth in the introductory paragraph to this Agreement. 

“Attestation Compliance” has the meaning set forth in Section 3.2.  

“Auditor” has the meaning set forth in Section 5.8(b).  

“Authorized Attestation Firm” means Weaver and Tidwell, LLP, or such other qualified audit 

and attestation firm approved by the EPA and acceptable to both Supplier and Purchaser, to provide quality 

assurance services, RIN auditing services, and similar attestation services to U.S. renewable fuel purchasers 

agreed to by Purchaser in its sole discretion. 

“Bankruptcy” means with respect to any Person (a) the commencement of a case or other 

proceeding, without the application or consent of such Person, in any court, seeking the liquidation, 

reorganization, debt arrangement, dissolution, winding up, or composition or readjustment of debts of such 

Person, or the appointment of a trustee, receiver, custodian, liquidator, assignee, sequestrator, or the like 

for such Person or all or substantially all of its assets, or any similar action with respect to such Person 

under any Law relating to bankruptcy, insolvency, reorganization, winding up, or composition or 

adjustment of debts, if such case or proceeding has continued undismissed, undischarged, unbonded, or 

unstayed and in effect for a period of one hundred twenty (120) consecutive days, or an order for relief in 

respect of such Person has been entered in an involuntary case under the federal bankruptcy Laws or other 

similar Laws (whether U.S. or foreign) now or hereafter in effect; (b) the commencement by such Person 

of a voluntary case or other proceeding under any applicable bankruptcy, insolvency, reorganization, debt 

arrangement, dissolution, or other similar Law now or hereafter in effect, or the consent by such Person to 

the appointment of or taking possession by a receiver, liquidator, assignee, trustee, custodian, or 

sequestrator (or other similar official) for such Person, or the general assignment by such Person of all or 

substantially all of its property for the benefit of creditors, or such Person shall fail to, or admit in writing 

its inability to, pay its debts generally as they become due, or such Person or its board of directors shall 

vote to implement any of the foregoing; (c) the commencement against the Person of any case, proceeding, 

or other action seeking issuance of a warrant of attachment, execution, or similar process against all or any 

substantial part of its assets, which results in the entry of an order for any such relief which shall not have 

been vacated, discharged, or stayed or bonded pending appeal within ninety (90) days from the entry 

thereof; or (d) the taking by the Person of any material action in furtherance of, or indicating its consent to, 

approval of or acquiescence in any of the acts set forth in clause (a), (b), or (c) above. 

“Business Day” means a day of the year (other than any Saturday or Sunday) on which banks are 

not required or authorized to close in New York, New York. 

“Confidential Information” means:  (a) any confidential, non-public information, or materials of 

the disclosing party or its Affiliates provided by such party or any of its Representatives pursuant to this 

Agreement whether in tangible form or disclosed orally, and all notes, analyses, compilations, studies, 

interpretations, memoranda, reports, or other documents (regardless of the form thereof) prepared by the 

party receiving such information or materials (or such party’s Representatives) which contain, reflect, or 

are based upon, in whole or in part, any such information or materials; (b) the trade secrets of any party; 

and (c) all Technical Information, whether or not any such information is specifically identified as 
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confidential.  “Confidential Information” shall not include (y) information or materials that the receiving 

party can demonstrate (i) at the time of disclosure or thereafter is generally available to and known to the 

public or became generally available to and known to the public other than as the result of the act or 

omission attributable to the receiving party or any of its Representatives; (ii) is developed by the receiving 

party or any of its Representatives without reliance on any Confidential Information; or (iii) is or was 

available to the receiving party or its Representatives on a non-confidential basis from a source other than 

the disclosing party or the Disclosing Party’s Affiliates who, insofar as is known to the receiving party or 

its Representatives, after reasonable inquiry, is not prohibited from transmitting such information to the 

receiving party or its Representatives by a contractual, legal or fiduciary obligation to the Disclosing Party; 

or (z) information or materials disclosed by a party to such party’s Affiliates or such party’s or such party’s 

Affiliates’ Representatives. 

“Consent” means any authorization, consent, approval, filing, waiver, exemption, or other action 

by or notice to any Person.   

“Contract” means any contract, agreement, indenture, note, mortgage, deed, deed of trust, bond, 

loan, guarantee, instrument, lease, easement or right of way, commitment, or other arrangement, 

understanding, or agreement, whether written or oral. 

“Contract Year” means each 365-day period (or 366-day period in a leap year) with the first 

Contract Year commencing upon the Service Commencement Date.   

“Control” means the possession, directly or indirectly, of the power to direct or cause the direction 

of the management and policies of a Person, whether through the ownership of securities, by Contract, or 

otherwise.  The terms “Controlled” and “Controlling” have correlative meanings. 

“CPI Adjustment” has the meaning set forth in Section 5.2. 

“Daily Maximum” has the meaning set forth in Section 4.3. 

“Delivery” has the meaning set forth in Section 3.9. 

“Design Specifications” has the meaning set forth in Section 2.2. 

“Designated Receipt Point(s)” means the designated receipt points for RNG on the Purchaser 

System as set forth on Exhibit A.  

 “DTH” means dekatherm. 

“Effective Date” shall be the Effective Date of the Prior Agreement, which is May 31, 2018has 

the meaning set forth in the introductory paragraph to this Agreement. 

“Environmental Claims” has the meaning set forth in Section 11.1.  

“Environmental Laws” means any applicable federal, state, county, municipal, or local Laws, 

statutes, rules, regulations, Orders, consent decrees, decrees, judgments, Permits, licenses, covenants, 

deed restrictions, ordinances, or other requirements or standards of any kind or nature, as now existing or 

hereafter in effect relating to:  (i) pollution or the regulation or protection of health, safety, natural 

resources, or the environment, including, without limitation, those relating to releases, discharges, 
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emissions, injections, leachings, or disposals of hazardous substances or hazardous materials into air, 

water, land, or groundwater, to the withdrawal or use of groundwater, or to the use, handling, treatment, 

removal, storage, disposal, processing, distribution, transport, or management of hazardous substances; 

or (ii) the construction, installation, maintenance, repair or operation of the Production Facility. 

"Environmental Laws" shall include, but shall not be limited to:  the Clean Air Act; the federal Water 

Pollution Control Act; the Safe Drinking Water Act; the Toxic Substances Control Act; the 

Comprehensive Environmental Response, Compensation and Liability Act, as amended by the 

Superfund Amendments and Reauthorization Act of 1986; the Resource Conservation and Recovery 

Act, as amended by the Solid and Hazardous Waste Amendments of 1984; the Occupational Safety and 

Health Act; the Hazardous Materials Transportation Act; the Oil Pollution Act of 1990; and any similar 

federal, state, or local statutes and regulations, all as amended from time to time. 

“EPA” means the U.S. Environmental Protection Agency or any successor agency. 

“Expansion Rights Notice” has the meaning set forth in Section 2.9.   

“Financing Buy-out Fee” means the premiums, costs, or fees that may be imposed by Supplier’s 

financing agreements in the event that Purchaser exercises its Purchase Option and consummates the 

purchase of the Production Facility prior to the end of Contract Year 3.  

“Force Majeure Event” means acts, events, or circumstances beyond the reasonable control of the 

party claiming Force Majeure, including: (a) acts of God or the public enemy, civil unrest, criminal activity, 

restraints of the government (either federal, state or military), acts of terrorism, wars, riots, epidemics, or 

insurrections; (b) the elements (including storms, lightning, landslides, hurricanes, floods, earthquakes, 

tornados, freezing of equipment or lines of pipe, and threats of any of the foregoing); (c) fire, accidents, or 

breakdowns; (d) strikes, lockouts, and any other industrial, civil, or public disturbance; (e) failure of 

upstream or downstream transportation facilities to take or transport RNG; or (f) changes in Law 

implemented, adopted, or promulgated after the date hereof. 

“Forum” has the meaning set forth in Section 16.3(b).  

“Governmental Body” means any foreign, federal, state or local government, any governmental 

or regulatory body, any political subdivision, and any governmental, judicial, legislative, executive, 

administrative or regulatory authority, agency, commission, tribunal, or body.  

“GTI Standards” means the pipeline gas standards of the Gas Technology Institute as found on 

Table 1A of the current GTI specification, which is attached as Exhibit B, or any successor, as they may be 

amended from time to time, including, without limitation, the “Landfill Derived Guidance Document for 

the Introduction of Renewable Natural Gas into Natural Gas Pipelines.”  

 “Indemnified Party” has the meaning set forth in Section 11.3(a).  

“Indemnifying Party” has the meaning set forth in Section 11.3(a).  

“Initial Term” has the meaning set forth in Section 14.1.  

“Landfill Gas” or “LFG” means any and all gases resulting from the anaerobic decomposition of 

refuse material within the North Country Landfill consisting principally of methane, carbon dioxide, and 

traces of other constituent gases.  
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“Laws” means any and all applicable federal, state, county, municipal, and local laws (including 

common law), statutes, ordinances, rules, judgments, treaties, regulations, Permits, Orders,  guidance 

document, or other requirement including, without limitation, any public policy, judgment, or Order of 

any Governmental Body and any and all applicable Environmental Laws.   

“Legal Proceeding” means any judicial, administrative, or arbitral action, suit, litigation, 

investigation, legal proceeding (public or private), claim, demand, or any proceeding by or before a 

Governmental Body or any mediator or arbitrator. 

“LFG Supply Agreement” has the meaning set forth in the Recitals to this Agreement.   

“Losses” means all costs, liabilities, penalties, fines, forfeitures, demands, claims, causes of action, 

suits, judgments, penalties, Taxes, interest, and costs and their incidental expenses (including costs of 

investigation, defense, settlement, and reasonable attorney’s fees and expert’s or consultants’ fees and 

expenses). 

“Management Representative” has the meaning set forth in Section 16.2.  

“MASQ” has the meaning set forth in Section 4.1.  

“Metering Equipment” has the meaning set forth in Section 4.4(b). 

“Modified RNG Delivery Notice” has the meaning set forth in Section 3.5.   

“Monthly Statements” has the meaning set forth in Section 5.3.  

“NHPUC Approval” has the meaning set forth in Section 2.5.   

“Non-Conforming RNG” has the meaning set forth in Section 3.6.  

“Non-Defaulting Party” has the meaning set forth in Section 14.2(a). 

“North Country” has the meaning set forth in the Recitals to this Agreement. 

“North Country Landfill” means the landfill located at 581 Trudeau Road, Bethlehem, New 

Hampshire, as its boundaries and permits exist as of December 1, 2017, as set forth in the public records.  

“O&M Agreement” means any Operating and Maintenance Management Services Agreement or 

similar agreement entered into by Supplier or any Affiliate in connection with the operation of the 

Production Facility.   

“O&M Termination Right” has the meaning set forth in Section 2.11.   

“Option Exercise Notice” has the meaning set forth in Section 2.10.  

“Order” means any order, injunction, judgment, decree, ruling, writ, consent, agreement, 

assessment, or arbitration award. 

“Permits” means all applications, registrations, approvals, authorizations, consents, licenses, 

identification numbers, franchises, permits, certificates, variances, notices of intent, or exemptions. 
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“Person” means any individual, corporation, limited partnership, partnership, limited liability 

company, firm, joint venture, association, joint-stock company, trust, unincorporated organization, 

Governmental Body, or other entity. 

“Production Byproducts” means all non-methane based beneficial end use products generated 

from the LFG collected by Supplier from the North Country Landfill and processed at the Production 

Facility.  The parties agree that Production Byproducts does not include RNG. 

“Production Facility” has the meaning set forth in the Recitals to this Agreement. 

“Property Taxes” has the meaning set forth in Section 5.7.   

“Proposed Sale Price” has the meaning set forth in Section 2.12.   

“Protected Information” has the meaning set forth in Section 13.5. 

“Prudent Industry Practices” means the practices, methods, and standards of professional care, 

skill, and diligence engaged in or approved by a significant portion of the renewable natural gas and LFG 

industries for facilities of similar size, type, and design, that in the exercise of reasonable judgment, in light 

of the facts known at the time, would have been expected to accomplish results consistent with Law, 

regulation, reliability, safety, environmental protection, applicable codes, and standards of economy, and 

expedition.  Prudent Industry Practices are not intended to be defined as one optimal standard practice 

method or act to the exclusion of others, but rather refer to a range of actions generally accepted in the 

industry as reasonable under the circumstances. 

“Purchase Price” has the meaning set forth in Section 5.1.  

“Purchaser” has the meaning set forth in the introductory paragraph to this Agreement. 

“Purchase Option” has the meaning set forth in Section 2.10.  

“Purchase Option Termination Notice” has the meaning set forth in Section 2.10.  

“Purchaser Metering Equipment” has the meaning set forth in Section 4.4(b). 

“Purchaser ROFR” has the meaning set forth in Section 2.9.   

“Purchaser System” has the meaning set forth in the Recitals to this Agreement. 

“Purchase Terms” has the meaning set forth in Section 2.10.  

“Renewal Term” has the meaning set forth in Section 14.1.  

“Renewable Attributes” means any and all environmental attributes, credits, benefits, 

emissions reductions, offsets, and allowances, howsoever entitled, attributable to the Production 

Facility, its displacement of conventional energy generation, and, to the extent related to the purchase 

and sale of RNG contemplated here, the use of RNG as a bio-gas derived fuel replacement for fossil fuels.  

Renewable Attributes also include (i) any energy, capacity, reliability, or other power attributes from 

the Production Facility, (ii) production tax credits associated with the construction or operation of 

Production Facility or any other associated contract or right, and other financial incentives in the form of 
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credits, reductions, or allowances associated with the Production Facility that are applicable to a state or 

federal income taxation obligation.  Renewable Attributes include but are not limited to Low Carbon Fuel 

Credits (LCFS) in California, tax or other credits arising from the sequestration of or diversion of methane 

and carbon associated with the Production Facility, and the sale of greenhouse gas credits arising from 

regional or interstate compacts, and from national or world markets.     

“Renewable Identification Number” or “RIN” means a number generated to represent a volume 

of renewable fuel as set forth in Regulation of Fuels and Fuel Additives:  Changes to Renewable Fuel 

Standard Program, 75 Fed. Reg. 16484 (March 26, 2010) (codified at 40 C.F.R. §80.145 (2011); 40 C.F.R. 

§60.1426 (2012)). 

“Representatives” means all officers, directors, members, managers, stockholders, trustees, 

employees, agents, consultants, advisors, attorneys, or other representatives of a Person. 

“Required Permits” has the meaning set forth in Section 2.2.   

“RNG” has the meaning set forth in the Recitals to this Agreement. 

“RNG Delivery Notice” has the meaning set forth in Section 3.5.   

“RNG Specifications” means the RNG specifications set forth on Exhibit B, as may be amended 

from time to time by the parties, which shall be consistent with recommendations of the Gas Technology 

Institute.  

“ROFR Election Notice” has the meaning set forth in Section 2.9.   

“Sale Exercise Period” has the meaning set forth in Section 2.12. 

“Sale Offer” has the meaning set forth in Section 2.12. 

“Sale Offer Notice” has the meaning set forth in Section 2.12. 

“Sale RFO Closing” has the meaning set forth in Section 2.12. 

“Scheduled Interruptions” means an interruption resulting when all or a portion of the Production 

Facility, Purchaser Equipment, the Purchaser System, or any other equipment or systems owned or operated 

by Supplier or Purchaser necessary to the production, delivery, and/or acceptance of RNG is deliberately 

taken out of service at a selected time for purposes of maintenance, repair, or construction. 

“Service Commencement Date” means the date of the first Delivery of RNG by Supplier from 

the Production Facility to a Designated Receipt Point.   

“Shortfall Amount” has the meaning set forth in Section 4.2(a).  

“Site Lease” has the meaning set forth in Section 2.1.  

“Supplier” has the meaning set forth in the introductory paragraph to this Agreement. 

“Supplier Metering Equipment” has the meaning set forth in Section 4.4(a). 

“Supplier O&M Agreement” has the meaning set forth in Section 2.11.   
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“Supply Point” means the connection point for pick-up of RNG at the Production Facility set forth 

on Exhibit C.   

“Surplus RNG” has the meaning set forth in Section 4.2(b).  

“Taxes” means all U.S. federal, state, or local taxes, excluding any income taxes, but including 

sales, use, and transfer taxes, real and personal property taxes, transportation taxes, carbon taxes, levies or 

assessments, franchise fees, license fees, encumbrances, or charges applicable to this Agreement or any of 

the transactions contemplated hereunder. 

"Technical Information" includes, but is not limited to, any and all product information and 

product plans, technical designs and specifications, software, algorithms, know-how, techniques, reports, 

methods, strategies, plans, documents, drawings, designs, tools, models, inventions, patent disclosures, 

production techniques, any and all information regarding either party’s facilities (whether acquired during 

facilities tours or otherwise by inspection).   Technical Information also includes proprietary or confidential 

information acquired during any facilities tours or otherwise by inspection and also includes any review, 

summary or analysis based on any Technical Information. 

“Term” has the meaning set forth in Section 14.1.  

“Third Party” means any Person that is not a party or an Affiliate of either party. 

“Third Party Closing Date” has the meaning set forth in Section 2.12. 

“Transportation Services” means the services provided by Supplier to arrange logistics for, and 

transportation of, the RNG generated at the Production Facility from the Supply Point to the Designated 

Receipt Points in accordance with the terms set forth in this Agreement.    

“Unscheduled Interruptions” means an interruption resulting when all or a portion of the 

Production Facility, Purchaser Equipment, the Purchaser System, or any other equipment or systems owned 

or operated by Supplier or Purchaser necessary to the production, delivery, and/or acceptance of RNG is 

taken out of service at an unexpected time due to an outage caused by equipment failure, human error, or 

other unexpected condition. 

ARTICLE 2 

CONSTRUCTION AND OPERATION 

OF THE PRODUCTION FACILITY 

 

 2.1 Site Lease.  Supplier shall maintain a leasehold interest in property located on the North 

Country Landfill from North Country (the “Site Lease”) upon which Supplier will construct and operate 

the Production Facility, which Site Lease shall not have a term that is less than the Term of this Agreement 

and shall include the right and/or option of Supplier to extend the leasehold interest. Supplier shall provide 

Purchaser with a copy of the proposed Site Lease for review and ratification.  In the event Supplier fails to 

maintain a Site Lease on terms satisfactory to Purchaser, Purchaser shall have the right, in its sole discretion, 

to immediately terminate this Agreement upon written notice to Supplier.   

2.2 Production Facility.  Supplier shall be solely responsible and liable for (A) the design, 

development, permitting, construction, operation, maintenance, and repair of the Production Facility in 

accordance with all applicable Laws, any O&M Agreement, and Prudent Industry Practices in order to 
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extract, capture, handle, process, store, compress, treat, and/or transport LFG from the North Country 

Landfill and transport and deliver RNG to Purchaser at the Designated Receipt Points, and (B) all costs and 

expenses associated with the design, development, construction, operation, maintenance, and repair of the 

Production Facility, including, without limitation, utilities expenses.  Without limiting the foregoing, 

Supplier acknowledges and agrees that it shall be solely responsible and liable for:  (A) designing and 

constructing the Production Facility in accordance with specifications mutually developed by the parties 

and acceptable to Purchaser in its discretion (the “Design Specifications”), which Design Specifications 

will comply with all applicable GTI StandardsRNG Specifications; (B) obtaining and maintaining all local, 

state, and federal Permits necessary for the construction and operation of the Production Facility (the 

“Required Permits”); and (C) operating, maintaining, and repairing the Production Facility in accordance 

with Prudent Industry Practices and any O&M Agreement and in such a manner to satisfy and comply with 

all applicable Laws (including, without limitation all Environmental Laws) and the GTI StandardsRNG 

Specifications.  Supplier shall complete all repair, replacement, and maintenance work required for the 

Production Facility to continue to operate in accordance with Prudent Industry Practices, any O&M 

Agreement applicable Laws, and the GTI StandardsRNG Specifications in a timely manner.     

2.3 Purchaser Information Rights.  During the Term of this Agreement, Supplier shall 

promptly provide Purchaser, or its designated representative, with copies of such information and 

documents relating to the design, construction, operation, maintenance, and repair of the Production Facility 

as requested by Purchaser from time to time.   In addition, from time to time upon request of Purchaser, 

Supplier shall provide Purchaser with a list of then current equipment of each material component used at 

the Production Facility which list shall include a description of the equipment component, its model 

number, and the applicable equipment specifications.   

 2.4 Purchaser Support.  Purchaser shall cooperate and exercise reasonable efforts to support 

and assist Supplier in the acquisition of the Required Permits and other authorizations necessary for the 

construction and commissioning of the Production Facility which support shall include participating in 

regulatory proceedings and providing non-Confidential Information concerning Purchaser’s operations. 

 

2.5 NHPUC Approval.  Purchaser shall be responsible for obtaining approval from the New 

Hampshire Public Utilities Commission for the transactions contemplated under this Agreement (“NHPUC 

Approval”); provided, however, Supplier shall cooperate and exercise reasonable efforts to support and 

assist Purchaser in obtaining NHPUC Approval which support shall include participating in regulatory 

proceedings and providing non-Confidential Information concerning Supplier’s operations.  In the event 

that Purchaser is unable to obtain NHPUC Approval for either the purchase of the RNG or the purchase of 

the Production Facility, Purchaser shall have the right, in its sole discretion after consultation with Supplier 

and after determining that no other commercially viable options for the purchase of the RNG and/or the 

Production Facility by Purchaser or one of its affiliates or customers exists, to immediately terminate this 

Agreement upon written notice to Supplier.   

2.6 Supplier Credit Support.  Within two (2) days of the Service Commencement Date, 

Supplier shall provide Purchaser with credit support for its obligations under this Agreement as set forth on 

Exhibit E.  In the event Supplier fails to timely provide evidence of such credit support, Purchaser shall 

have the right to immediately terminate this Agreement upon written notice to Supplier.  Supplier shall 

maintain such credit support obligations throughout the Term of this Agreement.  Supplier will notify 

Purchaser in writing within five (5) Business Days of the details of any material adverse change in 
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Supplier’s business, properties, conditions (financial or otherwise), or results of operations.  Any failure by 

Supplier to maintain such credit support obligations during the Term hereof represents a material breach of 

this Agreement.  

2.7 Security.  Supplier covenants to provide and take commercially reasonable measures to 

secure the Production Facility (both the physical infrastructure and the information technology systems and 

infrastructure) in accordance with Prudent Industry Practices and applicable Law.   

 

 2.8 No Liens.  Supplier covenants that it shall not, directly or indirectly, cause, create, incur, 

assume, or suffer to exist any lien (including without limitation mechanics’, labor, or materialman’s lien), 

charge, or encumbrance on the Production Facility without providing written notice to Purchaser.   

 

2.9 Landfill Gas Expansion ROFR.   In the event Supplier acquires the right to additional 

LFG generated from the North Country Landfill beyond the rights owned by Supplier as of the Effective 

Date resulting from the expansion of the North Country Landfill or any other reason (the “Additional 

Rights”), Supplier shall provide Purchaser with written notice of such additional rights (the “Expansion 

Rights Notice”).  Purchaser shall have a right of first refusal with respect to any LFG or RNG generated in 

connection with such Additional Rights (the “Purchaser ROFR”).  In the event Purchaser elects to exercise 

its Purchaser ROFR, Purchaser shall provide written notice of its election to Supplier within thirty (30) days 

from the date of the Expansion Rights Notice (the “ROFR Election Notice”).  Upon receipt of the ROFR 

Election Notice, the parties shall negotiate in good faith the terms and conditions of Purchaser’s exercise 

of the Purchaser ROFR and either enter into a new agreement addressing such Additional Rights or amend 

this Agreement to incorporate such Additional Rights.  Failure by the Purchaser to timely deliver a ROFR 

Election Notice required by this Section 2.9 shall be deemed an election by Purchaser to not acquire the 

Additional Rights; provided, however, the Purchaser ROFR shall continue to and shall apply to any future 

acquisition of Additional Rights.  

2.10 Facility Purchase Option.  If the Supplier meets or exceeds the Minimum Annual Supply 

Quantities during the first or second years, then the Purchaser shall purchase the Production Facility from 

Supplier as provided in this Agreement.  If the Supplier does not meet or exceed the Minimum Annual 

Supply Quantities during the first or second years, then at any time after the Service Commencement Date, 

Purchaser shall have the right and option to purchase the Production Facility from Supplier (the “Purchase 

Option”). The Purchase Option shall be subject to the terms of any financing contract executed by Supplier 

and a third party financing entity necessitated by Supplier’s requirement to provide initial “interim” or 

“bridge” financing for the construction, commissioning, and operation of the Production Facility.  If 

Purchaser exercises the Purchase Option, Purchaser shall be responsible for any Financing Buy-out Fees 

that are part of the financing contract in an amount not to exceed two million dollars ($2,000,000).  Supplier 

agrees to provide Purchaser with a copy of such financing agreement prior to its execution.  In the event 

that Purchaser elects to exercise its Purchase Option under this Section 2.10, Purchaser shall provide written 

notice to Supplier (the “Option Exercise Notice”).  Proof from either party that the Supplier met or 

exceeded the Minimum Annual Supply Quantities during the first or second years shall constitute an Option 

Exercise Notice.  Upon receipt of the Option Exercise Notice, the parties shall begin good faith negotiations 

of the terms and agreements governing the sale of the Production Facility (the “Purchase Terms”) which 

Purchase Terms shall include, without limitation, the following:  (A) a purchase and sale agreement to be 

entered into by the parties to affect the transfer of the Production Facility which shall be in substantially the 

form attached as Exhibit F; (B) design and performance specifications for the Production Facility which 

shall be included in the Supplier representations and warranties set forth in the purchase and sale agreement; 
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(C) that the conveyance of the Purchase Facility shall be free and clear of all liens and encumbrances; and 

(D) the purchase price for the Production Facility; provided, however, the purchase price shall not exceed 

$12,500,000 plus Financing Buy-out Fees.  In the event that the parties are unable to successfully negotiate 

the Purchase Terms within one hundred twenty (120) days of the date of the Option Exercise Notice, either 

party may give notice to the other party terminating negotiations (the “Purchase Option Termination 

Notice”).  During the period of time that the parties are negotiating the Purchase Terms, each party shall 

continue to fulfill its respective obligations under this Agreement.  Upon the delivery of the Purchase Option 

Termination Notice, (i) the parties shall cease negotiation of the Purchase Terms, (ii) this Agreement shall 

continue in full force and effect unless terminated in accordance with its terms, and (iii) the Purchase Option 

of Purchaser set forth in this Section 2.10 shall continue; provided, however, Purchaser shall not have a 

right to deliver an Option Exercise Notice to Supplier for a period of one hundred eighty (180) days from 

the date of the Purchase Option Termination Notice.  In connection with the consummation of the sale and 

purchase of the Production Facility pursuant to Purchaser’s exercise of the Purchase Option, Purchaser shall 

have the right to terminate this Agreement upon thirty (30) days’ prior written notice to Supplier. 

  2.11 Continuing O&M Services.  If Purchaser exercises the Purchase Option and buys the 

Production Facility, Seller agrees to continue to provide operation and maintenance services to the 

Production Facility consistent with the terms of this Agreement and all applicable industry standards.  

Purchaser shall have the right to terminate Seller’s right to provide operation and maintenance services only 

on an event of Default. 

2.12 Supplier Right of First Refusal.  In the event Purchaser exercises its Purchase Option and 

the purchase and sale of the Production Facility is consummated, if at any time thereafter Purchaser desires 

to sell the Production Facility to a Third Party, then Purchaser must first offer (“Sale Offer”) to sell the 

Production Facility to Supplier (the “Sale Offer Notice”), which notice shall provide for the terms of the 

proposed sale including the proposed sales price for the Production Facility (the “Proposed Sale Price”).  

Supplier may elect to purchase the Production Facility within ninety (90) days after receipt of the Sales 

Offer Notice (the “Sale Exercise Period”) upon the terms set forth in the Sales Offer Notice by delivering 

written notice of such election to Purchaser (the “Sale Exercise Notice”).  Failure by Supplier to timely 

deliver a Sales Exercise Notice required by this Section 2.12 shall be deemed an election not to purchase 

the Production Facility.  Purchaser reserves the right to terminate a Sale Offer process at any time prior to 

Purchaser making an election to purchase the Production Facility under this Section 2.12.  If Supplier timely 

delivers a Sale Exercise Notice, such purchase shall be made pursuant to a sale and purchase agreement 

mutually agreed upon by the parties and unless the parties otherwise agree in writing, such purchase shall 

be completed (the “Sale RFO Closing”) on a date that is not later than one hundred eighty (180) days 

following the delivery of the Sale Offer Notice (subject to any Consents of a Governmental Body that are 

required to consummate the contemplated transactions).  At the Sale RFO Closing, Supplier shall pay the 

Proposed Sale Price set forth in the Sale Offer Notice unless otherwise agreed to by Purchaser.  If Supplier 

does not elect (or is deemed not to elect) to purchase the Production Facility within the Sale Exercise Period, 

then the Purchaser shall have the right, during the one hundred eighty (180) day period following the earlier 

of (i) the date on which Purchaser receives notice of Supplier’s election not to pursue the purchase of the 

Production Facility or (ii) the expiration of the Sale Exercise Period (the “Third Party Closing Date”), to 

sell the Production Facility to a Third Party at a price not less than one hundred percent (100%) of the 

purchase price offered to Supplier in the Sale Offer Notice.   If the sale of the Production Facility to a Third 

Party described in the preceding sentence is not completed on or before the Third Party Closing Date, the 

Sale Offer shall be deemed withdrawn and no sale of the Production Facility shall be effected except 
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pursuant to a new Sale Offer and otherwise in accordance with the procedures set forth in this Section 2.12.   

Supplier acknowledges and agrees that the rights of Supplier set forth in this Section 2.12 shall not apply 

to any sale or other transfer of the Production Facility by Purchaser to any Affiliate.  

ARTICLE 3 

RNG PURCHASE AND SALE 

3.1 Purchase and Sale.  Beginning on the Service Commencement Date and subject to the 

terms and conditions set forth in this Agreement, Purchaser shall have the exclusive right to purchase from 

Supplier, and Supplier shall sell and deliver exclusively to Purchaser, all RNG produced at the Production 

Facility.  Supplier acknowledges and agrees that Purchaser shall have the exclusive right to purchase RNG 

generated by the Production Facility from LFG collected from the North Country Landfill.  Notwithstanding 

the foregoing, Supplier acknowledges that Purchaser shall not have any obligation to purchase RNG unless 

and until it obtains NHPUC Approval and Supplier has provided evidence of Attestation Compliance. 

 3.2 Attestation.  Prior to the Service Commencement Date and on an annual basis thereafter 

or as otherwise agreed, Supplier shall engage an Authorized Attestation Firm to assess and audit the RNG 

generated by the Production Facility to be delivered to confirm that the RNG delivered hereunder will (a) 

meet the GTI StandardsRNG Specifications, and (b) be acceptable to the EPA for RIN purposes 

(“Attestation Compliance”). In connection with each assessment and audit of the RNG generated by the 

Production Facility, Supplier shall provide Purchaser with written documentation from the Authorized 

Attestation Firm evidencing Attestation Compliance. To the extent that the RNG fails to achieve Attestation 

Compliance for GTI StandardsRNG Specifications, Purchaser shall have no obligation to purchase or 

accept any RNG under this Agreement until Supplier can demonstrate Attestation Compliance with the GTI 

StandardsRNG Specifications based on written verification of the Attestation Firm.  Supplier shall be solely 

responsible for all costs associated with the services provided by the Authorized Attestation Firm pursuant 

to this Section 3.2.  

3.3 Quality.  All RNG delivered by Supplier pursuant to this Agreement shall conform in all 

respects to the RNG Specifications. 

3.4 Testing of RNG.  Supplier shall measure the quality of the RNG to be delivered to Purchaser 

at the Supply Point prior to the transportation and Delivery of the RNG to Purchaser under this Agreement.  

Purchaser shall have the right (but not the obligation) to inspect or test the quantity and quality of the RNG 

provided by Supplier at either the Supply Point or the Designated Receipt Points using testing equipment 

of Purchaser, but Purchaser’s exercise, or failure to exercise, such testing and inspection rights shall not 

relieve Supplier of its responsibility to deliver RNG meeting the RNG Specifications. Supplier agrees that 

upon the request of Purchaser, Purchaser shall have the right to establish, at Purchaser’s sole cost and 

expense, an internet connectivity link between the Supplier’s equipment at the Supply Point to Purchaser’s 

equipment located at or near each Designated Receipt Point to enable Purchaser to electronically monitor 

the equipment and the testing, transport, and delivery of the RNG.  Supplier shall cooperate and exercise 

reasonable efforts to assist Purchaser with the installation of any such connectivity, monitoring, or other 

equipment.   

3.5 Delivery.  Supplier shall deliver RNG to the Designated Receipt Points as directed by 

Purchaser.  Seller has no obligation to deliver RNG to receipt points that are not Designated Receipt Points.  

Purchaser shall deliver to Supplier a written notice specifying the quantity of RNG to be delivered to each 
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Designated Receipt Point (each a “RNG Delivery Notice”).  Each RNG Delivery Notice may also set forth 

a maximum number of DTHs that may be delivered to each Designated Receipt Point on a daily, monthly, 

or annual basis and such other delivery terms as Purchaser may deem reasonable so long as such quantities 

to be delivered from the Supply Points under each Delivery Notice are in the aggregate equal to or greater 

than the volume of RNG then being produced by the Production Facility that day.  Supplier shall deliver 

RNG to each Designated Receipt Point in accordance with the terms of the applicable RNG Delivery 

Notice.  From time to time Purchaser may terminate or modify one or more RNG Delivery Notices (each a 

“Modified RNG Delivery Notice”).  Each Modified RNG Delivery Notice shall be effective two (2) 

business day after delivery to Supplier and upon such effective date, Supplier shall commence delivering 

RNG to each Designated Receipt Point in accordance with the applicable Modified RNG Deliver Notice(s).  

Supplier and Purchaser each acknowledge and agree that the delivery of RNG under this Agreement will 

require frequent communication and cooperation between the parties for proper scheduling and delivery of 

RNG.  The parties will communicate and work in good faith to coordinate RNG deliveries and receipts, 

including, without limitation, notification of Scheduled Interruptions and Unscheduled Interruptions in 

accordance with Sections 4.7 and 4.8, respectively, and any other shut-downs, curtailments, facility outages, 

or other scheduled or irregular events which do not constitute Force Majeure Events. 

3.6 Non-Conforming RNG. Purchaser shall have no obligation to take Delivery of, or to 

purchase, RNG that does not meet the RNG Specifications, Table 1A of Exhibit B (“Non-Conforming 

RNG”).  To the extent that any attempted Delivery of RNG contains Non-Conforming RNG,  Purchaser 

shall have no obligation to accept and/or purchase, and my reject such Non-Conforming RNG.  In the event 

Purchaser has already paid for such Non-Conforming RNG, it shall be entitled to a full refund of all amounts 

paid to Supplier for the Non-Conforming RNG. Supplier will be responsible for all costs associated with 

the replacement or disposal of any such Non-Conforming RNG, including any damages, fines, penalties, 

and costs incurred by Purchaser as a result of the Non-Conforming RNG, including, without limitation, any 

equipment repair or replacement and/or any delay in providing conforming RNG. Such costs may also 

include, without limitation, any costs reasonably incurred by Purchaser to store or transfer such Non-

Conforming RNG.  RNG that is rejected shall not be counted against the MASQ.   

3.7 Notice to Purchaser of Non-Conforming RNG.  Supplier shall immediately notify 

Purchaser if Supplier becomes aware that any RNG generated at the Production Facility and/or made 

available to Purchaser does not meet the RNG Specifications.  Should any concern arise regarding the 

quality of the RNG generated by the Production Facility, the parties will consult and cooperate concerning 

the quality concerns; provided, however, that any cooperation or consultation by Purchaser will not 

prejudice the right of Purchaser to reject any Non-Conforming RNG or to take actions necessary for safety 

or health concerns, or to prevent damage to Purchaser System or other equipment or facilities due to off-

specification RNG.  

3.8 Transportation Services.  Supplier shall be solely responsible for all Transportation 

Services necessary to transport the LFG from the North Country Landfill to the Production Facility, and to 

transport all RNG from the Supply Point to the Designated Receipt Points, and all costs and Taxes 

associated with such Transportation Services; provided, however, the method of transport for the RNG to 

the Designated Receipt Points shall be acceptable to Purchaser in its sole discretion.  Supplier represents, 

warrants, and covenants that in the case of transport of RNG by truck, all truck drivers shall be Operator 

Qualified for (i) the transport of RNG, (ii) the connection and disconnection of compressed natural gas to 

a decompression trailer, and (iii) the connection and disconnection of a compressed natural gas trailer to a 
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gas distribution system, each in accordance with the rules and regulations of the Department of 

Transportation prior to transporting any RNG to Purchaser. Supplier acknowledges and agrees that Supplier 

shall also be responsible for all Transportation Services necessary to transport Non-Conforming RNG from 

the Designated Receipt Points where such RNG was not accepted by Purchaser.  

3.9 Title and Risk of Loss.  Ownership, title, control, possession, liability, and risk of loss of 

any or all of the RNG shall pass from Supplier to Purchaser and “Delivery” shall be complete solely when 

(a) such RNG is (i) unloaded from the respective delivery vehicle at the Designated Receipt Point, (ii) 

accepted by Purchaser; and (iii) is free and clear of all liens, claims and encumbrances; and (b) Supplier 

has provided Purchaser with a bill of lading (or similar documentation) that sets forth both the quantity and 

quality of the RNG delivered and demonstrates, to Purchaser’s satisfaction, that the RNG meets the RNG 

Specifications and that the quantity and quality has been measured and tested by an Authorized Attestation 

Firm.  Supplier shall retain ownership, title, control possession, liability, and risk of loss of the RNG 

deliverable to Purchaser prior to Delivery of such RNG to Purchaser.  Thereafter, Purchaser shall have 

ownership, title, control, possession, liability, and risk of loss after such Delivery; provided, however, if 

Purchaser is in possession of any Non-Conforming RNG, unless otherwise agreed to in writing by 

Purchaser, ownership, title, control, possession, liability, and risk of loss of such Non-Conforming RNG 

shall not pass to Purchaser upon Delivery but shall at all times remain with Supplier and Supplier shall be 

solely responsible for the handling, loading, transportation, and disposal of such Non-Conforming RNG 

following identification and segregation by Purchaser.  Supplier shall bear all costs of any nature concerning 

the RNG before Delivery to each the Designated Receipt Point including all applicable Taxes payable by 

Supplier in accordance with Section 5.7.  

ARTICLE 4 

MINIMUM SUPPLY AMOUNTS 

 4.1 Minimum Supply Amount.  Supplier shall deliver to Purchaser the following minimum 

annual supply quantities of RNG (the “MASQ”) to the Designated Receipt Points: (a) 490,000 DTHs per 

year for Contract Years 1 through 5; (b) 375,000 DTHs per year for Contract Years 6 through 10; and (c) 

270,000 DTHs per year for Contract Years 11 through 17.  In the event that Supplier provides a total supply 

of RNG during Contract Years 1 through 15 in excess of 6,000,000 DTHs, Purchaser shall waive the MASQ 

for Contract Years 16 and 17.  If Supplier delivers volumes of RNG that exceed the applicable MASQ for 

one or more Contract Years, Supplier may apply all or part of that cumulative excess to meet the MASQ in 

one or more subsequent Contract Years.  Under no circumstance may excess volumes delivered in one 

Contract Year satisfy the MASQ of a prior Contract Year.  Supplier agrees that Non-Conforming RNG 

shall not be applied to the calculation of Supplier’s satisfaction of the MASQ.   

 4.2 MASQ Reconciliations.  Purchaser shall have the right to conduct reconciliations of the 

MASQ to ensure that Supplier has provided the MASQ required under the terms of this Agreement on an 

annual basis after the end of each Contract Year.  If any reconciliation reflects Supplier failed to provide 

the aggregate MASQ for the respective reconciliation period, then Supplier shall pay to Purchaser an 

amount equal to the shortfall as calculated pursuant to the formula set forth on Exhibit G (the “Shortfall 

Amount”).  Purchaser shall deliver to Supplier an invoice for the Shortfall Amount and Supplier shall pay 

Purchaser the Shortfall Amount within thirty (30) days of receipt of such invoice.  In the alternative, at 

Supplier’s discretion, Supplier may satisfy the Shortfall Amount by delivering RNG that meets the RNG 

Specifications from other RNG locations (the “Replacement RNG”), provided that combustion of the 

Replacement RNG is eligible for thermal renewable energy credits in New Hampshire.  
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4.3 Maximum Daily Quantity.  The maximum daily amount of RNG that may be delivered 

by Supplier to all of the Designated Receipt Points shall not exceed 2,400 DTHs unless otherwise agreed 

to by Purchaser in writing (the “Daily Maximum”).  Purchaser shall have no obligation to purchase any 

RNG in excess of the Daily Maximum.    

4.4 Metering Equipment.  

(a) Supplier shall, at no cost to Purchaser, install, operate, and maintain in 

working order, metering devices for the measurement of flow, quantity, and quality at the 

Supply Point of RNG to be delivered to Purchaser and any additional equipment deemed 

necessary by Supplier (the “Supplier Metering Equipment”).   

(b) Purchaser shall, at no cost to Supplier, install, operate, and maintain in 

working order, metering devices for the measurement of flow, quantity, and quality at or near 

each of the Designated Receipt Points of RNG delivered to such Designated Receipt Point and 

any additional equipment deemed necessary by Purchaser, including decompression equipment 

(the “Purchaser Metering Equipment” and collectively with the Supplier Metering Equipment, 

the “Metering Equipment”).  At the request of Purchaser, Supplier shall promptly provide 

Purchaser with the then current specifications for Supplier’s compressed natural gas trailers and 

any other information deemed necessary by Purchaser, in its reasonable discretion, to install, 

operate, and maintain the Purchaser Equipment. 

 4.5 Meter Tests. Each party shall, at its expense, keep its respective Metering Equipment 

accurate and in good repair and calibration, making such periodic tests as such party deems necessary, 

but at least twice each Contract Year. Each party shall give the other party reasonable advance notice of 

any such test so that the other party may have its Representative(s) present during the test of the 

respective Metering Equipment. Each party may request additional special tests and calibration of the 

other party’s Metering Equipment no more than two (2) times each Contract Year. The expense of such 

special tests shall be borne by the party requesting special tests of the other party’s Metering Equipment 

if such Metering Equipment is found to be inaccurate by less than three percent (3%). If, upon any 

test, the respective Metering Equipment is found to be inaccurate by three percent (3%) or more, the 

cost of special test shall be borne by the owner of the Metering Equipment and meter readings and 

invoices shall be corrected for a period extending back to the immediately preceding test or special test 

and calibration.   

4.6 Meter Out of Service. If for any reason the Metering Equipment at the Supply Point 

or any Designated Receipt Point is out of service such that the amount of RNG delivered cannot be 

ascertained, the party responsible for such Metering Equipment shall notify the other party within twenty 

four (24) hours. During the period when the Metering Equipment is out of service, the parties shall utilize 

the other party’s Metering Equipment, where appropriate, and if all Metering Equipment is out of service, 

the parties shall utilize the metering and measurement records from similar periods within the immediately 

preceding thirty (30) days.  

4.7 Scheduled Interruptions.  Supplier and Purchaser shall coordinate timing of any 

Scheduled Interruption of their respective systems, including, without limitation, the Production Facility 

and any Metering Equipment, in order to minimize overall project downtime. Notice of a Scheduled 

Interruption by either Supplier or Purchaser shall be given to the other party as soon as practicable and 
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not less than three (3) days prior to occurrence of the Scheduled Interruption. Notice shall include the 

reason for and expected duration of the Scheduled Interruption. 

4.8 Unscheduled Interruptions.  In the event that an Unscheduled Interruption occurs on 

either the Supplier or Purchaser’s system, notice of the Unscheduled Interruption including the cause and 

estimated duration of the Unscheduled Interruption shall be given to the other party as soon as practicable 

and not more than four (4) hours following the occurrence of the Unscheduled Interruption. Notice shall 

also be given to the other party as soon as the Unscheduled Interruption has been remedied and regular 

delivery of RNG can resume.  

 

 

ARTICLE 5 

PRICE AND INVOICING 

 5.1 Price.  During the Term of this Agreement, , the purchase price for RNG meeting the RNG 

Specifications delivered to the Designated Receipt Points shall be determined as follows (the “Purchase 

Price”): 

(a) If Purchaser does not exercise the Purchase Option, 

(i)  a fixed price of $10.47 per DTH during Contract Year 1; and 

(ii)  a fixed price of $10.70 per DTH subject to annual adjustments set forth in 

Section 5.2 below for Contract Year 2; and  

(iii)  a fixed price of $11.53 per DTH subject to annual adjustments set forth in 

Section 5.2 below for Contract Year 3; and 

(iv)  a fixed price of $12.43 per DTH subject to annual adjustments set forth in 

Section 5.2 below for Contract Years 4 through Year 17. 

(b) If Purchaser exercises the Purchase Option, a fixed price of $6.11 per DTH subject to 

annual adjustments set forth in Section 5.2 below for all or any part of the Contract Years following 

consummation of the sale and purchase of the Production Facility through the then remaining Term 

of the Agreement. 

Supplier acknowledges and agrees that the Purchase Price is a fixed price which covers Purchaser’s 

purchase of the RNG, all Transportation Services, and all Taxes associated with the ownership or operation 

of the Production Facility.   

5.2 CPI Adjustment.   The Purchase Price shall be adjusted annually, with the first adjustment 

commencing on the first day of Contract Year 2, which adjustment shall be based on fluctuations in the 

Consumer Price Index, using the All Urban Consumers (water, sewer and trash collection services) as 

published by U.S. Department of Labor.  If the manner in which this CPI is determined is substantially 

revised, or this CPI becomes unavailable, the parties agree to cooperate in selecting an alternative and 

comparable index. The parties agree that no annual adjustment to the Purchase Price pursuant to this Article 

5.2 shall exceed two percent (2%) for any Contract Year. 
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5.3 Monthly Statements.  Commencing with the first month in which Purchaser accepts 

Delivery of RNG, Supplier shall provide to Purchaser an invoice statement within fifteen (15) days of the 

end of each month, which statement shall set forth (i) the number of DTHs of RNG accepted by Purchaser 

in the prior month, (ii) the number of DTHs of Non-Conforming RNG (if any) in the prior month, and (iii) 

the calculation of the aggregate Purchase Price for such month (the “Monthly Statements”).   The parties 

shall provide for the exchange of all relevant data reasonably necessary in connection with preparing each 

Monthly Statement, including information necessary to calculate the aggregate quantities of RNG delivered 

by Supplier, quantities of Non-Conforming RNG, and information relating to any events of Force Majeure 

Event. 

5.4 Payment.  Purchaser shall pay the amount of each Monthly Statement, other than any 

amount that is subject to a good faith dispute, within thirty (30) days but no later than forty-five (45) days 

after the date of such Monthly Statement.  Any adjustments necessary to reconcile the resolution of a 

disputed amount with the amount actually paid shall be paid within fifteen (15) days following resolution 

of the disputed amount.  For any amounts over which there is no dispute that have not been paid within the 

forty-five day period outlined above, a 1.5% penalty for late payment will automatically be added to any 

outstanding balance.   

5.5 Payment Method.  All payments under this Agreement shall be made in United States 

dollars by wire transfer in immediately available funds by deposit to the bank account designated in writing 

by the party receiving the payment. Any wire transfer charges shall be for the account of the party making 

the payment. If a party elects to change the bank or account to which payments are to be made, that party 

shall notify the other party before the effective date of such change. 

5.6 Disputes.  Purchaser may withhold payment of all or any portion of any amount reflected 

as owing by Purchaser in any Monthly Statement or any other statement or invoice received from Supplier 

to the extent that Purchaser disputes payment of such amount or such portion thereof in good faith. As to 

any Monthly Statement Purchaser may withhold payment as to any disputed amount, including to account 

for any credit Purchaser believes it is owed with respect to the purchase, sale, or Delivery of RNG, or the 

failure of delivery. In the event of such a dispute, Purchaser shall promptly notify Supplier, stating its reason 

for disputing such amount and, to the extent available, providing reasonable supporting documentation. 

5.7 Taxes and Other Costs. Supplier shall be responsible for and shall pay all Taxes and other 

similar costs, fees, charges, and expenses that may be imposed with respect to the construction, operation, 

and maintenance of the Production Facility, the generation, sale, and transport of RNG, or the transactions 

under this Agreement arising prior to Delivery at the Designated Receipt Point except to the extent any 

such Taxes or other similar costs, fees, charges, and expenses are, by applicable Law, required to be paid 

directly by Purchaser, in which event such Taxes shall be paid by Purchaser and reimbursed by Supplier, 

and Supplier shall indemnify, defend, and hold Purchaser harmless from any liability against such Taxes or 

other similar costs, fees, charges, and expenses.  Except as otherwise set forth in this Agreement, including 

without limitation Section 3.9 with respect to Non-Conforming RNG, Purchaser shall be responsible for 

and shall pay all Taxes and other similar costs, fees, charges, and expenses that may be imposed with respect 

to the RNG after Delivery to the Designated Receipt Point.  Supplier acknowledges and agrees that the 

obligations of Supplier in this Agreement to pay Taxes expressly includes all obligations to pay any federal, 

state, or local personal property taxes and real property taxes associated with the construction, operation, 

and maintenance of the Production Facility, the Site Lease and the performance of Supplier’s obligation 
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under this Agreement (the “Property Taxes”).  Supplier further acknowledges and agrees that in the event 

Purchaser exercises its Purchase Option pursuant to Section 2.10 and the parties consummate the sale and 

purchase of the Production Facility, Supplier shall continue to be responsible for all such Property Taxes.   

5.8 Books and Records; Right to Review and Right to Audit. 

(a) Supplier shall prepare and maintain complete and accurate books, records, and 

accounts as may be reasonably required to confirm Supplier has met its obligations to provide RNG 

and has charged Purchaser accurately for such RNG consistent with the terms of this Agreement. 

Supplier shall make all such books, records, and accounts readily available to Purchaser and its 

Representatives at such reasonable times as Purchaser may from time to time request for inspection, 

copying, and extracting; provided, however, such inspection, copying, and extracting shall be at 

Purchaser’s sole expense.  All books, accounts, and records shall be kept in accordance with 

generally accepted accounting principles, consistently applied.  Supplier shall retain the books, 

records, and accounts with respect to any Contract Year during the Term of this Agreement for at 

least five (5) years after the end of such Contract Year for possible inspection, copying, extracting, 

and/or audit by Purchaser. 

(b) Purchaser shall have the right at reasonable times and upon reasonable advance 

notice to have an independent auditor (the “Auditor”) examine the applicable books, records, and 

accounts of Supplier to verify Supplier’s compliance with the terms and conditions of this 

Agreement. Purchaser may perform an audit only twice each twelve (12) month period. The 

Auditor must enter into a confidentiality agreement with Purchaser with terms at least as protective 

as the terms under this Agreement. The results of such audit shall indicate only whether, and to 

what extent, Supplier has met or failed to comply with the terms and conditions of this Agreement 

and shall be the Confidential Information of both parties. Any such audit shall be conducted during 

the normal business hours of Supplier in such a manner as not to interfere with the normal business 

activities of Supplier.  Purchaser shall pay all fees, costs, and expenses associated with the audit; 

provided, however, if the Auditor reports a disparity in the fees charged to Purchaser for the period 

in question greater than ten percent (10%), Supplier shall be liable for the fees, costs, and expenses 

of the respective audit.   

 

ARTICLE 6 

ENVIRONMENTAL ATTRIBUTES AND BYPRODUCTS 

6.1 Renewable Attributes.  Purchaser shall own all the Renewable Attributes associated with 

the RNG as it relates to the laws and regulations of the State of New Hampshire.  All Renewable Attributes 

arising from the laws and regulations outside of New Hampshire shall be retained by the Supplier, unless 

Supplier’s use of Renewable Attributes interferes with or diminishes the value of the Renewable Attributes 

to Purchaser in New Hampshire.  In the case of a conflict, Purchaser’s right to own the Renewable Attributes 

in New Hampshire shall prevail.    

6.2 RINS.  Specifically, Supplier shall retain the right to claim all RINs associated with the 

use of the RNG generated at the Production Facility as a transportation fuel.  Purchaser agrees that in 

connection with the qualification and sale of RINs, Purchaser shall buy and sell an equivalent volume of 

fossil natural gas to specific purchasers identified by Supplier; provided, however, that Supplier understands 
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and agrees that Purchaser’s obligations are subject to, and expressly conditioned on, each purchase and sale 

of fossil natural gas being on a break even basis for Purchaser and at market rates or less.  The parties 

understand and agree that the fossil natural gas purchased and sold pursuant to this Section 6.2 shall be 

available to the respective purchaser on the Tennessee 6 Pipeline.  

6.3 Byproducts.  Supplier shall retain all rights to any Production Byproducts and all 

Renewable Attributes associated with the production, sale, or use of the Production Byproducts including, 

without limitation, the sale of carbon, carbon dioxide, and nitrogen, and the ability to claim emission or 

other credits relating to these byproducts of the LFG stream.  Supplier represents, warrants, and covenants 

to Purchaser that the collection, processing, commercialization, sale, or other actions relating to such 

Production Byproducts shall in no event have any adverse effect on the quantity or the quality of the RNG 

produced at the Production Facility.  Supplier acknowledges and agrees that any future investment in the 

Production Facility required to produce and commercialize such Production Byproducts shall be the sole 

responsibility of Supplier. 

ARTICLE 7 

REPRESENTATIONS AND WARRANTIES 

7.1 Right to LFG.  Supplier represents, warrants, and covenants that it has full and unqualified 

title and/or authority to collect LFG from the North Country Landfill sufficient to satisfy the MASQ and to 

sell all RNG to be delivered to Purchaser hereunder. 

7.2 Express Warranty Against Liens.  Supplier represents, warrants, and covenants that title 

to all RNG provided hereunder will be good and marketable, free and clear of all liens, security interests, 

other encumbrances, or adverse claims of any kind. 

7.3 RNG Specifications.  Supplier represents, warrants and covenants to Purchaser that the 

RNG provided hereunder will meet the RNG Specifications. 

7.4 Production Facility Operation.  Supplier represents, warrants, and covenants to 

Purchaser that it shall construct, operate, maintain, and repair the Production Facility in accordance with 

Prudent Industry Practices, any O&M Agreement, and all applicable Laws, including without limitation all 

Environmental Laws.  Seller further represents, warrants, and covenants to maintain in full force and effect 

all Permits required to operate the Production Facility and to deliver RNG to Purchaser hereunder.   

7.5 No Security Interests.  Supplier represents, warrants, and covenants that it shall not 

directly or indirectly (A) cause, create, incur, grant, assume, or suffer to exist any lien or security interest 

in the Production Facility or Site Lease to secure financing in excess of $12,500,000, or (B) use the 

Production Facility or Site Lease as collateral for any operations of Supplier or its Affiliates other than for 

the construction and operation of the Production Facility, in each case without the prior written consent of 

Purchaser.   

7.6 Mutual Warranties.  Each party represents and warrants to the other party that:  

(a)  such party has the full power and authority to execute, deliver, and perform this 

Agreement and to carry out the transactions contemplated hereby; 

(b)  the execution and delivery of this Agreement by such party and the carrying out 
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by such party of the transactions contemplated have been duly authorized by all requisite corporate 

(or, if applicable, partnership or limited liability company) action, and this Agreement has been 

duly executed and delivered by such party and constitutes the legal, valid, and binding obligation 

of such party, enforceable against it in accordance with its terms, subject, as to enforceability of 

remedies, to limitations imposed by bankruptcy, insolvency, reorganization, moratorium, or other 

similar Laws relating to or affecting the enforcement of creditors’ rights generally and to general 

principles of equity;  

(c)  excluding the NHPUC Approval and Required Permits and other authorizations 

that may still be required to construct and operate the Production Facility, no authorization, Consent 

or Order of, notice to or registration, qualification, declaration, or filing with any Governmental 

Body is required for the execution delivery and performance by such party of this Agreement or 

the carrying out by such party of the transactions contemplated; and  

(d)  none of the execution, delivery, and performance by such party of this Agreement, 

the compliance with its terms and provisions, and the carrying out of the contemplated transactions, 

conflicts or will conflict with or result in a breach or violation of any of the terms, conditions, or 

provisions of any Law, Governmental Body rule or regulation, or the charter documents (or 

partnership or limited liability company operating agreement, if applicable), as amended through 

the Effective Date or by-laws, as amended through the Effective Date, of such party or any 

applicable Order or by which it or any of its properties is bound, or any loan agreement, indenture, 

mortgage, bond, note, resolution, Contract, or other agreement or instrument to which such party 

is a party or by which it or any of its properties is bound, or constitutes or will constitute a default 

thereunder, or will result in the imposition of any lien upon any of its properties.   

7.7 Disclaimer of any Other Warranties. EXCEPT AS OTHERWISE EXPRESSLY SET 

FORTH HEREIN, THE PARTIES MAKE NO, AND EXPRESSLY DISCLAIM ANY, 

REPRESENTATIONS OR WARRANTIES, EXPRESS OR IMPLIED, AT LAW OR IN EQUITY.   

ARTICLE 8 

FORCE MAJEURE 

 

8.1 Force Majeure in General. The obligations of the party subject to a Force Majeure Event 

(“Affected Party”) pursuant to the Agreement (other than any obligation to pay money) may be suspended 

by such Affected Party without liability during the continuance of such Force Majeure Event as set forth in 

this Article 8, provided that the suspension shall be of no greater scope and of no longer duration than is 

reasonably attributable to the Force Majeure Event. 

8.2  Force Majeure Notification. If the Affected Party wishes to invoke the provisions of 

Article 8, then the Affected Party shall give notice to the other party of such Force Majeure Event as soon 

as reasonably practicable after becoming aware of such Force Majeure Event. Each such notice shall specify 

and describe the particulars of the Force Majeure Event and the steps taken to mitigate and overcome the 

effects of such Force Majeure Event. 

8.3  Force Majeure Process. The Affected Party shall, by reason of any Force Majeure Event 

in respect of which it has claimed relief:  
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(a)  Use commercially reasonable efforts to mitigate the effects of such Force Majeure 

Event and to remedy any inability to perform its obligations under the Agreement due to such Force 

Majeure Event as promptly as reasonably practicable; provided that it shall (i) not be obliged to 

take any steps that would not be in accordance with applicable Laws or that would be beyond its 

control, and (ii) not be required to settle any strikes or other labor disputes. 

(b)  Provide reports to the other party, as reasonably requested by the other party, 

regarding the progress in overcoming the resulting delay in its performance due to the Force 

Majeure Event and setting forth its best, good faith estimate concerning when it shall be able to 

resume the performance of its obligations under this Agreement. 

8.4  Reduction of Amounts. Any amounts of RNG that Purchaser is obligated to purchase or 

that Supplier is obligated to sell under this Agreement shall be reduced during the period of suspension of 

performance by the Affected Party due to the Force Majeure Event by the amount of RNG that is unable to 

be delivered, received, produced, or processed as a result of such suspension.  

8.5  Resumption of Performance. When the Affected Party is able to resume performing the 

obligations under this Agreement that were suspended as a result of the Force Majeure Event, then the 

Affected Party shall promptly give the other party written notice to that effect and the period of suspension 

of performance relating to such Force Majeure Event shall be deemed to have ended. 

8.6  Termination. If the suspension of performance due to a Force Majeure Event lasts for 

more than three (3) months or reduces the total DTHs of RNG sold by Supplier to Purchaser under this 

Agreement by seventy five percent (75%), then, upon thirty (30) days prior written notice to the Affected 

Party, the other party may terminate this Agreement.  

ARTICLE 9 

ASSIGNMENT 

 

 This Agreement shall be binding upon and inure to the benefit of the parties and, except as provided 

in this Article 9, their respective successors and assigns.  No assignment of this Agreement nor of any its 

rights or obligations may be made by any party (by operation of Law, change in control, or otherwise) 

without the prior written consent of all other parties, which may be withheld in each such party’s sole and 

absolute discretion, and any attempted assignment without such consent shall be void ab initio and of no 

legal effect; provided, however, that this Agreement and any or all of its rights or obligations may be 

assigned by Purchaser to any of its Affiliates.  Upon any such permitted assignment under this Article 9, 

references in this Agreement to such assigning party shall also apply to any such assignee unless the context 

otherwise requires.   

 

ARTICLE 10 

INDEPENDENT CONTRACTOR STATUS 

 

 With respect to the services to be provided under this Agreement, it is mutually understood and 

agreed that Supplier is being engaged as, and that at all times the relationship of Supplier to Purchaser shall 

be that of, an independent contractor under this Agreement, and in no event shall any principal, partner, 

employee, agent, contractor, or subcontractor of Supplier be considered an employee, leased employee, 

agent, servant, or anything other than an independent contractor of Purchaser.  The parties are independent 
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of one another and nothing in this Agreement shall be construed to create a partnership, joint venture, or 

any such other relationship between the parties.  Any provision of this Agreement that may appear to give 

Purchaser a measure of control over the details of the services provided shall be deemed to mean that 

Supplier shall follow the general desires of Purchaser, but Supplier shall have sole authoritative control 

over the details of performing such services in a manner consistent with the terms of this Agreement.  

Likewise, Supplier will be solely responsible for compliance with all Laws with respect to its provision of 

services and any personnel utilized by Supplier relating to its services, including all Laws pertaining to the 

payment of wages, compensation, employee benefits, hours of employment, and withholding taxes. 

 

ARTICLE 11 

INDEMNITY AND LIMITATIONS OF LIABILITY 

 

 

 11.1 Supplier’s Indemnity. Supplier agrees to defend, indemnify, and hold harmless 

Purchaser, its Affiliates and their Representatives, contractors and subcontractors, successors, and 

assigns from and against any and all Losses which are directly or indirectly caused by ( i)  any 

wrongful act or omission of Supplier and/or its Representatives, contractors, or subcontractors 

associated with or arising from Supplier’s performance or nonperformance of its obligations under this 

Agreement or any other agreement between the parties, (ii) any wrongful act or omission of Supplier, 

its Representatives, contractors, or subcontractors associated with or arising from the ownership or 

operation of Production Facility, (iii) any breach of any representation and warranty made by Supplier in 

this Agreement; (iv) any breach of any Applicable Laws, and (v) any and all Environmental Claims 

brought relating to the RNG, the Production Facility, the Site Lease, or the North Country Landfill, 

except to the extent such Environmental Claim results directly from the gross negligence or willful 

misconduct of Purchaser. As used here, “Environmental Claims” means all claims, demands, suits, 

causes of action, or injuries to Persons or property damage arising out of a violation of Environmental 

Laws. 

 11.2 Purchaser’s Indemnity. Purchaser agrees to defend, indemnify, and hold harmless 

Supplier,  its Representatives, contractors, subcontractors, successors, and assigns from and against 

any and all Losses which are directly or indirectly caused solely by (i) any wrongful act or omission 

of Purchaser, its Representatives, contractors, or subcontractors associated with or arising from 

Purchaser’s performance or nonperformance of its obligations under this Agreement or any other 

agreement between the parties, (ii) any breach of any representation or warranty made by Purchaser in 

this Agreement, (iii) any breach of any applicable Laws, and (iv) any and all Environmental Claims 

resulting from the gross negligence or willful misconduct of Purchaser, its officers, directors, employees, 

agents, Representatives, contractors, or subcontractors.   

11.3 Notice of Claim.  

(a) The party seeking indemnification (the “Indemnified Party”) shall give prompt 

written notice to the party from which it seeks indemnification (the “Indemnifying Party”) of any 

matter for which the Indemnifying Party may become liable under this Article 11. The notice shall 

contain full details of the matter in order to provide the Indemnifying Party with sufficient 

information to assess its potential liability and to undertake defense of a claim under this Article 11. 

Docket No. DG 18-140 
Attachment WJC/MES-1R 

Page 22 of 45

040R



(b) If any Legal Proceedings shall be instituted or any claim or demand shall be 

asserted by any Third Party in respect of which indemnification may be sought by any Indemnified 

Party under this Article 11, such Indemnified Party shall, within twenty (20) days of the actual 

receipt of Legal Proceedings by a responsible officer, cause written notice of such legal proceedings 

or the assertion of such claim or demand to be forwarded to the Indemnifying Party, specifying the 

nature of such legal proceedings, claim, or demand and the amount or the estimated amount to the 

extent then feasible, which estimate shall not be binding upon the Indemnified Party, in its effort 

to collect the final amount arising out of such legal proceedings, claim, or demand; provided, that 

the failure of an Indemnified Party to give timely notice shall not affect its rights to indemnification 

under this Article 11 except to the extent that the Indemnifying Party has been actually damaged 

by such failure.  

11.4 Conduct of Claim. The Indemnifying Party shall have the right, at its option and at its own 

expense, to be represented by counsel of its choice and to participate in, or take control of, the defense, 

negotiation, and/or settlement of any proceeding, claim, or demand that relates to any amounts 

indemnifiable or potentially indemnifiable under this Article 11; provided, that the Indemnified Party may 

participate in any such proceeding with counsel of its choice if (i) the Indemnifying Party chooses counsel 

not reasonably acceptable to Indemnified Party, (ii) the Indemnifying Party does not pursue with reasonable 

diligence such defense, negotiation, or settlement, or (iii) in the reasonable opinion of such Indemnified 

Party and its counsel, such action, suit, or proceeding involves the potential imposition of criminal liability 

upon such Indemnified Party or a conflict of interest between such Indemnified Party and the Indemnifying 

Party; provided further that, in the case of clause (i), such participation shall be at such Indemnified Party’s 

own expense and, in the case of clauses (ii) and (iii), such participation shall be at the Indemnifying Party’s 

expense. The Indemnified Party shall have a right to notice of any settlement, and the Indemnifying Party 

shall not execute or otherwise agree to any consent decree that (x) provides for other than monetary payment 

without the Indemnified Party’s prior written consent, which consent shall not be unreasonably withheld, 

delayed, or conditioned, or (y) does not include as an unconditional term the giving of a release from all 

liability with respect to such claim by each claimant or plaintiff to each Indemnified Party that is or may be 

subject to the Third Party claim, without the Indemnified Party’s prior written consent, which consent shall 

not be unreasonably withheld, delayed, or conditioned. Notwithstanding the foregoing, the Indemnified 

Party shall have the right to pay or settle any such claim at such Indemnified Party’s own expense; provided, 

that in such event it shall waive any right to indemnity by the Indemnifying Party. If the Indemnifying Party 

elects not to defend or settle such Legal Proceeding, claim, or demand, and the Indemnified Party defends, 

settles, or otherwise deals with any such Legal Proceeding, claim, or demand directly, the Indemnified Party 

shall provide fifteen (15) Days advance written notice of any property settlement to the Indemnifying Party 

and shall act reasonably and in accordance with the Indemnified Party’s good faith business judgment. The 

Indemnifying Party and the Indemnified Party shall cooperate fully with each other in connection with the 

defense, negotiation, or settlement of any such legal proceeding, claim, or demand. 

11.5 Payment of Claim. After final judgment or award shall have been rendered by a court, 

arbitration board, or administrative agency of competent jurisdiction and the expiration of the time in which 

to appeal, or a settlement shall have been consummated, or the Indemnified Party and the Indemnifying 

Party shall have arrived at a mutually binding agreement with respect to each separate matter indemnified 

by the Indemnifying Party, the Indemnified Party shall forward to the Indemnifying Party notice of any 

sums due and owing by the Indemnifying Party with respect to such matter, and the Indemnifying Party 
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shall pay all of the sums so owing to the Indemnified Party by cash in immediately available funds within 

twenty (20) days after the date of such notice. 

11.6 Access to Information. If any claim is made by a Third Party against an Indemnified Party, 

the Indemnified Party shall use commercially reasonable efforts to make available to the Indemnifying 

Party those partners, shareholders, members, officers, and employees whose assistance, testimony, or 

presence is necessary to assist the Indemnifying Party in evaluating and defending such claims; provided, 

that any such access shall be conducted in such a manner as not to interfere unreasonably with the operations 

of the business of the Indemnified Party, and any reasonable and related out-of-pocket expenses incurred 

by any Indemnified Party shall be included in such Indemnified Party’s Losses. 

11.7   Disclaimer of Consequential Damages.  IN NO EVENT SHALL EITHER PARTY BE 

LIABLE TO THE OTHER PARTY FOR ANY INDIRECT, CONSEQUENTIAL, SPECIAL, 

EXEMPLARY, OR PUNITIVE DAMAGES, EVEN IF ADVISED OF THE POSSIBILITY OF SUCH 

DAMAGES AND NOTWITHSTANDING ANY FAILURE OF ESSENTIAL PURPOSE OF ANY 

LIMITED REMEDY OF ANY KIND, UNDER ANY CONTRACT, NEGLIGENCE, STRICT 

LIABILITY, OR OTHER THEORY, ARISING OUT OF OR RELATING IN ANY WAY TO THIS 

AGREEMENT.  

11.8 Limitation of Liability.  EACH PARTY’S AGGREGATE LIABILITY ARISING OUT 

OF OR RELATING IN ANY WAY TO THIS AGREEMENT UNDER ANY CONTRACT, 

NEGLIGENCE, STRICT LIABILITY, OR OTHER THEORY, SHALL NOT EXCEED AMOUNTS 

PAID BY THE COMPANY UNDER THIS AGREEMENT. THE LIMITATION OF LIABILITY IN THE 

FOREGOING SENTENCE SHALL NOT APPLY TO, AND SHALL BE IN ADDITION TO, ANY 

AMOUNTS PAYABLE UNDER THIS AGREEMENT.  

11.9 Exclusions from Limitations on Damages and Liability.  NOTWITHSTANDING 

ANYTHING TO THE CONTRARY IN THIS AGREEMENT, THE LIMITATIONS OF LIABILITY IN 

SECTION 11.7 AND SECTION 11.8 SHALL NOT APPLY TO (A) CLAIMS RELATING TO A 

BREACH OF THE PARTY’S CONFIDENTIALITY OBLIGATIONS, OR (B) ANY SUCH DAMAGES 

PAID OR PAYABLE BY IN CONNECTION WITH A CLAIM FOR WHICH INDEMNIFICATION IS 

DUE UNDER ARTICLE 11 OR ELSEWHERE IN THIS AGREEMENT. 

ARTICLE 12 

INSURANCE 

 

12.1 Insurance Requirements.  During the Term of this Agreement, Supplier shall maintain 

the minimum insurance coverage(s), either by one or more policies, including in combination with an excess 

liability policy, as set forth on Exhibit H and in accordance with the additional general provisions set forth 

on Exhibit H.   To the extent that Supplier employs, utilizes, or contracts with subcontractors and/or 

independent contractors to perform services relating to this Agreement, Supplier shall require such 

subcontractors and/or independent contractors to comply with the same insurance requirements as set 

forth in this Article 12.    

12.2 General Provisions.  All deductibles in the Supplier insurance policies shall be at 

Supplier’s sole risk. Supplier agrees to provide Purchaser with immediate notification of the receipt of 

any notice of cancellation or intended cancellation of any of its required insurance. The insurance carriers 
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providing the coverage required by this Article 12 shall be rated at least A- VIII by A.M. Best.   

12.3 Insurance Review.  On the fifth anniversary of Service Commencement Date and every 

five (5) years thereafter during the Term of this Agreement, the parties shall review the insurance 

coverage requirements set forth in this Article 12 and, to the extent commercially available to them, and 

shall increase the same to bear the same relation to landfill gas-to-energy industry standards applicable 

to similarly sized facilities in similar locations as they bear on the date of this Agreement.  

 12.4 Disclaimer.  Notwithstanding the foregoing, the existence of the above insurance or 

coverage(s) shall not limit the liability of Supplier under this Agreement. 

ARTICLE 13 

CONFIDENTIALITY 

 

13.1 Confidentiality.   Neither party nor any of their respective Representatives shall in any 

manner make Confidential Information of the other party available to any Third Party, except for 

disclosures to such Representatives (i) who have a “need to know” in order to facilitate such party’s 

performance under this Agreement, (ii) who are informed of the confidential nature of such Confidential 

Information furnished to or prepared by it, and (iii) who are directed to treat such Confidential Information 

confidentially and subject to the same obligations as are applicable to the party receiving such Confidential 

Information in respect of such Confidential Information and to act in accordance with the other provisions 

of this Article 13. 

13.2 Use of Confidential Information.  Each party and its Representatives shall use 

Confidential Information of the other party only (i) to, and solely to the extent necessary to, facilitate such 

party’s performance under this Agreement, and (ii) for such other purposes, if any, as the other party may 

expressly authorize in writing.  

13.3 Standard of Care.  Each party and its Representatives shall take all measures reasonably 

necessary to protect the confidentiality of the Confidential Information of the other party, including taking 

such precautions as such party or its Representative, as the case may be, takes to protect its own confidential 

information.   

13.4 Notice of Breach.  Each party shall promptly notify the other party if it becomes aware of 

any unauthorized use or disclosure of any Confidential Information of the other party, and, at the other 

party’s request, shall take all such action as may be reasonably necessary and legally permissible to 

terminate or remedy any unauthorized use or disclosure that results from any act or omission of such party 

or any of its Representatives.  Each party agrees to be fully responsible for any breach by any of its 

Representatives of the provisions of this Agreement expressly applicable to such Representatives, and the 

other party shall be entitled to enforce such applicable provisions of this Agreement against such 

Representatives as if such Representatives were parties. 

13.5 Protected Information.  If a party or any of its Representatives are requested or required 

to disclose any Confidential Information of the other party (the “Protected Information”) pursuant to any 

Legal Proceeding, any oral or written request issued by any Governmental Body, or by Law, such party 

shall, to the extent permitted by Law, provide the other party with prompt written notice of any such request 

or requirement so that such other party may seek an appropriate protective order or other appropriate remedy 

or waive compliance with the applicable provisions of this Agreement.  If, in the absence of a protective 
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order or other remedy or the receipt of a waiver by such other party, the party or any of its Representatives 

is nonetheless legally compelled to make such disclosure to any Governmental Body or else stand liable 

for contempt or suffer other censure or penalty, such party or its Representatives, as the case may be, may, 

without liability, disclose to such Governmental Body only that portion of the Protected Information which 

such party or any of its Representatives is, as advised by counsel, legally required to disclose, provided that 

such party shall exercise (at the expense of the disclosing party) good faith efforts to preserve the 

confidentiality of the Protected Information, including by, if legally permitted, cooperating with the 

disclosing party to obtain an appropriate protective order or other reliable assurance that confidential 

treatment will be accorded the Protected Information by such Governmental Body.   

13.6 Attorney-Client Privileged Information.  If a party’s Confidential Information subject to 

a claim of attorney-client privilege, work product doctrine, or any other ground on which production of 

such information should not be made, is nevertheless inadvertently produced by such party (or any of its 

Representatives) to the other party (or any of its Representatives), such production shall in no way prejudice 

or otherwise constitute a waiver of, or estoppel as to, any claim of privilege, work product, or other ground 

for withholding production to which the disclosing party would otherwise be entitled.  The receiving party 

(or any of its Representatives) shall, at the request and expense of the disclosing party, claim or assert (or 

cooperate in the claim or assertion of) privilege in respect of such Confidential Information. 

ARTICLE 14 

TERM, DEFAULT AND REMEDIES 

 

14.1 Term.  Subject to the other provisions contained herein, this Agreement shall become 

effective on the Effective Date and shall continue in effect for a period of seventeen (17) years beginning 

on the Service Commencement Date (the “Initial Term”) unless sooner terminated as provided in this 

Article 14 or elsewhere in this Agreement.  Purchaser has the right to extend the term of this Agreement 

for an additional ten (10) years beyond the Initial Term (the “Renewal Term” and together with the Initial 

Term, the “Term”) upon delivery to Supplier of written notice exercising such right no later than twelve 

(12) months prior to expiration of the Initial Term.   

14.2 Events of Default.  Each of the following shall constitute an “Event of Default” in respect 

of a party (the “Defaulting Party”) under this Agreement:  

(a) the failure by the Defaulting Party to pay when due any payment owed, which 

failure continues unremedied for a period of ten (10) days following notice from the other party 

(the “Non-Defaulting Party”); 

(b) the failure by Supplier (the Defaulting Party) to provide RNG on a continuing and 

timely basis that meets the RNG Specifications or in such quantities to satisfy the MASQ; 

(c) the failure by Supplier to provide operation and maintenance services to the 

Production Facility consistent with the terms of this Agreement and all applicable industry 

standards; 

(d) the representations and warranties of a party (the Defaulting Party) shall cease to 

be true and accurate in any material respect at any time during the Term of this Agreement;  
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(e) the failure by the Defaulting Party to perform any other material obligations or 

covenants, which failure continues unremedied for a period of thirty (30) days following notice 

from the Non-Defaulting Party; provided, however, if such failure is not capable of being cured 

within such thirty (30) day period, no Event of Default shall be deemed to have occurred if the 

Defaulting Party commences curative action within such thirty (30) day period and proceeds 

diligently and in good faith thereafter to cure such violation or failure until completion; provided, 

further, that in no event shall such failure continue for more than ninety (90) days despite the 

Defaulting Party’s good faith attempts to cure such failure; and 

(f) the occurrence of a Bankruptcy with respect to such party.   

14.3 Remedies.  Upon the occurrence, and during the continuation of, an Event of Default, the 

Non-Defaulting Party may, in its sole discretion, do any one or more of the following:  

(a)  suspend its performance under this Agreement;  

(b) terminate this Agreement whereby any and all obligations of the Defaulting Party 

under this Agreement or any other agreement between or among the parties, including payments or 

deliveries due, will, at the option of the Non-Defaulting Party, become immediately due and 

payable or deliverable, as applicable; and 

(c)  set-off against any amount that the Non-Defaulting Party owes to the Defaulting 

Party under this Agreement or any other agreement between or among any such parties.   

 In addition, the Non-Defaulting Party shall be entitled to recover from the Defaulting Party all 

reasonable court costs, attorneys’ fees, and expenses incurred by the Non-Defaulting Party in connection 

with the Defaulting Party’s Event of Default, including interest on past due amounts at the Interest Rate.  

Except where specifically noted in this Agreement, any right or remedy specified in this Agreement shall 

be in addition to, and not exclusive of, any other right or remedy of the Non-Defaulting Party under 

Contract, law or equity. 

 14.4 Purchaser Remedy.  In addition to the other rights and remedies of Purchaser under this 

Article 14 or Section 16.5, upon the occurrence of an Event of Default by Supplier, Purchaser shall have 

the right and option to require Supplier to assign to Purchaser the Site Lease, the O&M Agreement, the 

LFG Supply Agreement, and any other Contracts reasonably necessary to enable Purchaser to assume 

management of the operation of the Production Facility.  Upon the exercise of this remedy by Purchaser, 

Supplier shall cooperate in good faith to effect the assignment of all such Contracts to Purchase as 

expeditiously as possible and shall take all steps reasonably required to effect such assignments as requested 

by Purchaser, North Country, or the respective counter-party to the Contract.    

14.5 Survival. The provisions of Articles 6, 9, 10, 11, 13and 14 and Sections 5.8, 7.7, 16.1, 

16.3, 16.4, 16.5, 16.6 16.7, 16.11 and 16.12 hereof shall survive termination or expiration of this 

Agreement. 

ARTICLE 15 

EXOGENOUS EVENTS   
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15.1 Either party may seek to renegotiate the affected terms of this Agreement after the 

occurrence of an Exogenous Event, as defined and described below, if the total financial impact 

(positive or negative) of such event exceeds $100,000 (Exogenous Events Rate Adjustment 

Threshold). 

15.2 “State Initiated Change” shall mean any externally imposed changes in state or local law 

or regulatory mandates or changes in other precedents governing income, revenue, sales, or property or any 

new or amended regional, state or locally imposed fees (but excluding the effects of routine annual changes 

in municipal, county, and state property tax rates and revaluations), which impose new obligations, duties, 

or undertakings, or remove existing obligations, duties, or undertakings, and which individually decrease 

or increase a party’s costs or revenue. 

15.3 “Federally Initiated Change” shall mean any externally imposed changes in the federal 

tax rates, laws, regulations, or precedents governing income, revenue, or sales taxes or any changes in 

federally imposed fees, or any externally imposed changes in the federal laws, regulations, or precedents 

governing RIN credits, which changes impose new obligations, duties, or undertakings, or remove existing 

obligations, duties, or undertakings, and which individually decrease or increase a party’s costs or revenue. 

15.4 “GTI Initiated Change” shall mean any change by Gas Technology Institute to the GTI 

Standards that impose new obligations, duties, or undertakings, or remove existing obligations, duties, or 

undertakings, and which individually decrease or increase a party’s costs or revenue. 

15.515.4 The party seeking to renegotiate the affected terms of this Agreement in light of 

an Exogenous Event shall: 

(a) Notify the other party in writing identifying the particular State Initiated Change 

or, Federally Initiated Change, or GTI Initiated Change that caused the increase or decrease in costs 

or revenues in excess of the Exogenous Events Rate Adjustment Threshold; 

(b) Provide specific and sufficient detail supporting each change, the Exogenous Event 

associated with each change, and how the change exceeds the Exogenous Events Rate Adjustment 

Threshold; and 

(c) Propose amendments to the Agreement to address the Exogenous Event. 

The parties shall then negotiate in good faith to fairly allocate the increase or decrease in the party’s costs 

or revenue caused by the Exogenous Event.  

 

ARTICLE 16 

GENERAL PROVISIONS 

 

16.1 Notices.  All Consents, requests, agreements, or other communications under this 

Agreement must be in writing to be effective and shall take effect (or shall be deemed to have been given 

or delivered, as the case may be):  (a) on the Business Day sent, when delivered by hand, or by e-mail or 

facsimile transmission, during the normal business hours of the recipient (provided that if such facsimile 

or email is delivered after 5:00 p.m. Eastern time or on a day other than a Business Day, then on the next 

following Business Day), and (b) on the Business Day following the Business Day of sending, if delivered 
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by an internationally recognized overnight courier, in each case, to such party at its address (or number) set 

forth below or such other address (or number) as the party may specify by notice. 

If to Supplier: 

     

     

     

     

Attn:       

Facsimile No.:     

E-mail:      

 

with a copy to (which shall not constitute notice): 

 

     

     

     

     

Attn:       

Facsimile No.:     

E-mail:      

 

If to Purchaser: 

Liberty Utilities (EnergyNorth Natural Gas) Corp. 

15 Buttrick Road 

Londonderry, NH  03053 

Attn:   William S. Clark 

Facsimile No.:     

E-mail: William.Clark@LibertyUtilities.com 

 

with a copy to (which shall not constitute notice): 

 

Liberty Utilities (EnergyNorth Natural Gas) Corp. 

116 N. Main Street 

Concord, NH  03301 

Attn:  Legal Department 

Facsimile No.:     

E-mail: Michael.Sheehan@LibertyUtilities.com  

 

16.2 Dispute Resolution.  Supplier and Purchaser shall first attempt in good faith to resolve any 

dispute arising out of or in connection with this Agreement or its performance (including the existence and 

validity of this Agreement) promptly by negotiation between executives who have authority to settle the 

controversy and who are at a higher level of management than the Persons with direct responsibility for the 

administration of this Agreement (a “Management Representative”). Within seven (7) Business Days 

after determining to invoke dispute resolution, the party invoking it shall provide the other party with a 

written notice of the dispute, a proposed means for resolving the same, and the support for such position. 

The second party shall respond with the same types of information within seven (7) Business Days of 

receiving the first party’s notice. Thereafter, the Management Representatives of each party shall meet to 

discuss the matter and attempt in good faith to reach a negotiated resolution of the dispute. If the parties 

have not agreed upon a resolution of the dispute within twenty (20) Business Days after the date of the 
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original notice provided under this Section 16.2, or such other time period as the parties may agree in 

writing to allow for discussions, then either party may pursue its rights and remedies under this Agreement 

and/or under Law. Notwithstanding any provision to the contrary in this Section 16.2, nothing limits the 

parties from immediately seeking injunctive relief or specific performance with respect to a breach of 

Article 13 (Confidentiality).  

16.3 Governing Law; Submission to Jurisdiction; Waiver of Jury Trial. 

(a) This Agreement shall be governed by and construed in accordance with the Laws 

of the State of New Hampshire without regard to the Laws of the State of New Hampshire or any 

other jurisdiction that would call for the application of the substantive Laws of any jurisdiction 

other than the State of New Hampshire.   

(b) The parties agree that the appropriate, exclusive, and convenient forum (the 

“Forum”) for any disputes between the parties arising out of or related to this Agreement or its 

contemplated transactions shall be in the federal district courts of New Hampshire except where 

such court lacks subject matter jurisdiction and in such event the Forum shall be in the state courts 

of New Hampshire.  The parties irrevocably submit to the jurisdiction of such courts solely in 

respect of any disputes arising out of or related to this Agreement or the contemplated transactions.  

The parties further agree that neither party shall bring suit with respect to any disputes arising out 

of or related to this Agreement or the contemplated transactions in any court or jurisdiction other 

than the above specified courts; provided, however, that the foregoing shall not limit the rights of 

either party to obtain execution of a judgment in any other jurisdiction.  The parties further agree, 

to the extent permitted by Law, that a final and non-appealable judgment against either party in any 

Legal Proceeding contemplated above shall be conclusive and may be enforced in any other 

jurisdiction within or outside the U.S. by suit on the judgment, a certified or exemplified copy of 

which shall be conclusive evidence of the fact and amount of such judgment. 

(c) To the extent that either party has or may acquire any immunity from jurisdiction 

of any court or from any legal process (whether through service or notice, attachment prior to 

judgment, attachment in aid of execution, execution, or otherwise) with respect to itself or its 

property, each such party irrevocably (i) waives such immunity in respect of its obligations with 

respect to this Agreement, and (ii) submits to the personal jurisdiction of each court described in 

Section 16.3(b). 

(d) THE PARTIES AGREE THAT THEY IRREVOCABLY WAIVE THE RIGHT 

TO TRIAL BY JURY IN ALL DISPUTES BETWEEN THE PARTIES ARISING OUT OF OR 

RELATED TO THIS AGREEMENT OR THE CONTEMPLATED TRANSACTIONS. 

16.4 Entire Agreement; Amendment.  This Agreement (including the schedules and exhibits) 

contains the entire agreement between the parties with respect to the contemplated transactions, supersedes 

all prior Contracts and negotiations, if any, and this Agreement (including the schedules and exhibits) may 

not be amended, supplemented, or discharged except by the written consent of each party.   

16.5 Specific Performance.  If a party to this Agreement breaches or threatens to breach any 

provision of this Agreement, the non-breaching party shall have the right to have such provision specifically 

enforced by the appropriate state court or federal district court in New Hampshire, it being acknowledged 
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and agreed that any such breach or threatened breach shall cause irreparable injury to the non-breaching 

party and that money damages will not provide adequate remedy, which right shall be in addition to, and 

not in lieu of, any other rights and remedies available to a non-breaching party under this Agreement, at 

Law or in equity, all of which shall be independent of the other and severally enforceable, except to the 

extent such rights and remedies are limited, excluded or disclaimed by this Agreement. 

16.6 Waiver.  The terms and provisions of this Agreement may be waived, or consent for the 

departure from its terms and provisions may be granted, only by a written document executed by the party 

granting such waiver or giving such consent.  No such waiver or consent shall be deemed to be or shall 

constitute a waiver or consent with respect to any other terms or provisions of this Agreement, whether or 

not similar.  Each such waiver or consent shall be effective only in the specific instance and for the specific 

purpose for which it was given or granted, and shall not constitute a continuing waiver or consent.  No 

failure or delay by a party to exercise any right, power or remedy under this Agreement, and no course of 

dealing between the parties, shall operate as a waiver of any such right, power, or remedy of the party.  No 

single or partial exercise by a party of any right, power, or remedy under this Agreement, nor any 

abandonment or discontinuance of steps to enforce any such right, power, or remedy, shall preclude such 

party from any other or further exercise thereof or the exercise of any other right, power, or remedy under 

this Agreement.  The election of any remedy by a party shall not constitute a waiver of the right of such 

party to pursue other available remedies.  No notice to or demand on a party not expressly required under 

this Agreement shall entitle the party receiving the notice or demand to any other or further notice or 

demand in similar or other circumstances or constitute a waiver of the rights of the party giving the notice 

or demand to any other or further action in any circumstances without the notice or demand. 

16.7 Publicity and Corporate Identity. Supplier shall not use the name, trade name, 

trademarks, service marks owned by Purchaser, or logos of Purchaser in any publicity releases, 

news releases, annual reports, product packaging, signage, stationary, print literature, advertising, or 

websites without securing the prior written approval of Purchaser.   The parties shall not, without prior 

written consent of the other party, represent directly or indirectly that any product or service offered by 

the party has been approved or endorsed by the other party.   

16.8 Counterparts.  This Agreement may be executed in counterparts, both of which shall be 

deemed an original, but all of which together shall constitute one and the same instrument.  A signature 

delivered by facsimile or other similar electronic transmission (including email) shall be considered an 

original signature.  Any Person may rely on a copy or reproduction of this Agreement, and an original shall 

be made available upon a reasonable request. 

16.9 Further Assurances.  From time to time, at the reasonable request of either party and 

without further consideration, the other party shall execute and deliver such additional documents and take 

all such further action as may be necessary or appropriate to consummate and make effective, in the most 

expeditious manner practicable, the transactions contemplated by this Agreement or to carry out the terms 

of this Agreement. 

16.10 Severability.  Each provision of this Agreement shall be considered severable, and if for 

any reason any provision of this Agreement is determined to be illegal, invalid, or unenforceable or contrary 

to any existing or future Law, the illegality, invalidity, or unenforceability shall not impair the operation of 

or affect those portions of this Agreement that are valid.  In lieu of each such illegal, invalid, or 

unenforceable provision, there shall be added automatically as a part of this Agreement a provision as 
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similar in terms to such illegal, invalid, or unenforceable provisions as may be possible and be legal, valid, 

and enforceable. 

16.11  No Third-Party Beneficiaries.  Except as expressly set forth in Article 11 (Indemnity), 

which are intended to be enforceable by the Persons respectively referenced there, nothing contained in this 

Agreement shall create or be deemed to create any rights or benefits in any Third Parties. 

16.12 Interpretation.  The parties acknowledge and agree that: (a) each party and its counsel has 

reviewed, or has had the opportunity to review, the terms and provisions of this Agreement; (b) any rule of 

construction to the effect that any ambiguities are resolved against the drafting party shall not be used to 

interpret this Agreement; and (c) the terms and provisions of this Agreement shall be construed fairly as to 

both parties and not in favor of or against either party, regardless of which party was generally responsible 

for the preparation of this Agreement.  The words “include,” “includes” and “including” in this Agreement 

mean “include/includes/including without limitation” and its correlative usages.  The use of “or” is not 

intended to be exclusive unless expressly indicated otherwise.  The use of “good faith” is not intended to 

require the party subject to such efforts to pay any amount of money or incur any economic detriment. 

Unless expressly indicated otherwise, (i) the word “day” means a calendar day and not a Business Day and 

(ii) the word “month” means a calendar month.  When either party may take any permissive action, 

including the granting of a Consent, the exercise of any voting right, the waiver of any provision of this 

Agreement or otherwise, whether to take such action is in its sole and absolute discretion.  The use of the 

masculine, feminine, or neuter gender or the singular or plural form of words shall not limit any provisions 

of this Agreement.  A statement that an item is listed, disclosed, or described means that it is correctly listed, 

disclosed, or described, and a statement that a copy of an item has been delivered means a true and correct 

copy of the item has been delivered.  When calculating the period of time before which, within which, or 

following which any act is to be done or step taken pursuant to this Agreement, the date that is the reference 

date in calculating such period shall be excluded.  If the last day of such period is a non-Business Day, the 

period in question shall end on the next succeeding Business Day. 

16.13 Headings and Captions.  The headings and captions of the various articles and sections 

of this Agreement are for convenience of reference only and shall in no way modify or affect the meaning 

or construction of any of the terms or provisions of this Agreement. 

16.14 Expenses.  Except as otherwise specifically set forth in this Agreement, each party shall 

pay its respective fees and expenses (including the fees of any attorneys, accountants, appraisers, or others 

engaged by the party) in connection with the preparation or enforcement of, or of any requests for Consents 

under, this Agreement, including any amendments or waivers to this Agreement. 

[SIGNATURE PAGE TO FOLLOW] 
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EXHIBIT A 

Designated Receipt Points 

 

 

There will be a total of three Designated Receipt Points as identified below: 

 

1. 10 Broken Bridge Rd. Concord, NH 03301.  

2. 43 Production Ave. Keene, NH 03431. 

3. 384-386 Plainfield Rd, West Lebanon, NH 03784. 

 

 

Liberty shall have the option to choose an alternate Designated Receipt Point within the EnergyNorth 

franchise areas provided that Designated Receipt Point is equal to or shorter distance than the Designated 

Receipts Points listed above. 

Liberty shall have the option to choose an alternate Designated Receipt Point at a distance greater than the 

Designated Receipt Points listed above for a mutually agreed upon Delivery Adder. 

Docket No. DG 18-140 
Attachment WJC/MES-1R 

Page 34 of 45

052R



EXHIBIT B 

RNG Specifications 

And 

GTI Table 1 Pipeline Gas Specification 

 

LFG Flow Bio Gas in -- 
Casella Delivery 
Requirements 

RUDARPA Project 
Bio Gas In - 
Process Design 
Requirements 

RNG Out - Project Performance 
Requirements 

Bio Gas in scfm 2400 2500 Average 1100 dk/day 

CH4% 50 48-52 < 96 

Calorific Value btu 
/ ft3 

--- --- GTI Spec  
930-1010 

CO2% --- 39-42 GTI Spec 
< 2.2 

O2% 1.6 1-2 GTI Spec 
0.1-0.9 

N2% 8 5-10 GTI Spec 
0.5-6 

Siloxane ppm --- As reqd < 1.5 

H2S ppm 1000 - as reqd As reqd GTI Spec 
0.25-1 

NMOC ppmv --- As reqd < 2 

Total Sulfur grains 
per 100 scf 

--- As reqd GTI Spec 
0.5-20 

Hydro Carbon 
dewpoint  F 

--- As reqd GTI Spec 
Max HDP between 0 -25, max CHDP 15 -20 

Wobbe number - 
btu/scf 

--- As reqd GTI Spec 
Min 1279-1340, max 1380-1400 

Temp  F 90 - 115 See Casella 100-120 

P  psig 0-5 See Casella 3200 - 4000 

Dewpoint  lbs / 
mmscf 

--- As reqd - 
saturated 

< 4 
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EXHIBIT C 

Supply Point 

 

The Supply Point shall be the North Country Environmental Services landfill located at 581 Trudeau Rd 

Bethlehem, NH 03574 
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EXHIBIT D 

Facility Design Specifications 

The LFG to RNG Processing and Production System components shall be fabricated and installed in five 

(5) Primary Phased / Skid Sections.  

Phase 1a 

 System Process - Primary H2S and Sulfur system removal 

 Method - Staged activated carbon with vessels. Includes carbon, appurtenances, pumps, 

drivers, instrumentation and controls 

 Supplier - DMT, Montreal, Canada 

 

Phase 1b 

 System Process - Trim H2S and Sulfur system removal - Sizing and final spec to be 

determined based on LF chromatograph measurements 

 Method - Staged activated carbon with vessels. Includes media, appurtenances, pumps, 

drivers, instrumentation and controls complete 

 Supplier - DMT, Montreal, Canada 

 Special Notes - Trim system to be installed after Phase 2 system 

Phase 2 

 System Process - Temperature Swing Absorption System - TSA - for removal of siloxanes, 

H2O, VOCs, other NMOCs 

 Method - Temperature swing, mole sieves and medias. Includes LFG inlet blower, 

separator, vessels, piping, medias, chiller systems, VOC flare system, panels, drives, 

starters, instrumentation and controls complete 

 Supplier - Air Sciences, Montreal, Canada 

Phase 3  

 System Process - Process gas compression and separation / removal of CO2  

 Method - Carborex MS System - Staged membrane separation system. Includes all 

needed membranes, instrumentation, vessels, valves piping, compressor, drives, panels, 

starters and controls with master HMI and data logger complete to monitor and track 

entire system 

 Supplier - DMT, Montreal, Canada 

Phase 4 

 System Process - Nitrogen rejection unit - NRU - for removal of nitrogen, oxygen and 

other trace from process gas 
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 Method - PS adsorption using molecular sieve approach - absorbs CH4 in a staged 

fashion. Includes compressors, drives, vessels, media, piping, controls, starters, 

instrumentation, devices and all panels complete 

 Supplier - Sep-Pro Systems, Houston 

Phase 5 

 System Process - Compress RNG from Phase 4 to 3200 - 4000 psig for truck loading 

 Method - Natural Gas high compression system. Includes three stage compression 

systems - lead and lag - with 3 loading tables, gas flow meter and instrumentation. 

Includes all piping, hardware, panels, starters and controls 

 Supplier - NEOgas 
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EXHIBIT E 

Supplier Credit Support 

 

[RUDARPA to provide] 
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EXHIBIT F 

Production Facility Purchase and Sale Agreement 

 

 

See attached. 
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EXHIBIT G 

Shortfall Amount Calculation 

Delivery Reconciliations:  Shortfalls in MASQ for the periods described in section 4.2 of the 
Supply Contract shall be calculated and credited to the Company by using the following 
formula: RSF= (YRR/YMASQ) x (YMASQ-TDMASQ) where: 
 

RSF= Revenue Shortfall 
YMASQ= Total of delivery quantities required by the Supply Contract for the 

reconciliation period. 
 YRR=   Total of all revenue requirements for the reconciliation period. 
 TDMASQ =  Total of actual deliveries for the reconciliation period. 
  
For example,  Year 1 (2019) 
 

YMASQ= 490,000 DTH 
 YRR=   $1,282,735 
 TDMASQ =  350,000 
 
Then  RSF= (1,282,735/490,000) x (490,000-350,000) or 
 RSF= (2.62) x (140,000) or 
 RSF= $366,496 due for year 1 
 
When there are deliveries in excess of the MASQ requirements during any year, those excess 
deliveries may be carried forward to offset future shortfalls.  If production continues to be in 
excess, the yearly credits may accumulate and may carry forward but in no case shall Liberty 
be responsible for paying for credits not used to offset shortfalls.  Excess deliveries may NOT 
be used to offset prior year MASQ commitments:  
 
For example, Year 2 and 3 
 
 YMASQ Year 2=  490,000 
 YMASQ Year 3=  490,000 
 Delivered Year 2= 550,000 
 Delivered Year 3= 400,000 
 YRR Year 2=   $1,216,398 
 YRR Year 3=   $1,046,057 
 
Then RSF= (1,216,398/490,000) x (490,000-550,000) or 

RSF= (2.48) x (-60,000) or 
 RSF= $(148,800) carry forward credit from year 2 
 
 RSF= (1,046,057/490,000) x (490,000-400,000) or 

RSF= (2.13) x (90,000) - 148,000 or 
RSF= $192,133 – $148,000 

 RSF= $44,133 payment due for year 3 
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EXHIBIT H 

Supplier Insurance Requirements 

 

 

1. Supplier shall, at its sole cost and expense, obtain and maintain throughout the Term with 

reputable insurance companies qualified to do business in New Hampshire, the following insurance: 

(a) Comprehensive public liability insurance indemnifying Purchaser, any Purchaser 

Indemnified Parties and Supplier against all claims and demands for any injury to person 

(including death) or property which may occur or  be claimed to have occurred as a result of the 

construction, development, operation or maintenance of the Production Facility and the transport 

of RNG to the Designated Receipt Points by Supplier or its agents or contractors, in amounts 

which shall at the beginning of the Term, be not less than Ten Million Dollars ($10,000,000), 

and, from time to time during the Term, may be for such higher amounts as Purchaser may 

reasonably require, taking into account the region in which the Production Facility is located and 

similar facilities property, used for similar purposes; 

(b) Workmen’s compensation and any other insurance required by law or the nature 

of Supplier’s business; 

(c) Automobile or motor vehicle liability insurance in form and substance reasonably 

satisfactory to Purchaser and with a minimum limit of liability of Ten Million ($10,000,000) 

Dollars per occurrence; 

(d) Such other insurance with respect to the Premises as reasonably required by 

Purchaser against loss or damage of the kinds from time to time customarily insured against and 

in such amounts as required by Purchasers for properties comparable to the Premises. 

16.1 Supplier shall furnish Purchaser with certificates or policies of all such insurance prior to 

the beginning of the Term and of each renewal policy at least ten (10) days prior to the expiration of the 

policy being renewed.  Not less than thirty (30) days written notice will be given by Supplier to Purchaser 

prior to any material modification or cancellation of the policies. 

16.2 During any period or periods of construction by Supplier relating to the Production 

Facility, including construction completed in part by Purchaser or any of the Purchaser Indemnified 

Parties, if any, the construction of which (a) is of a type to which Builder’s Risk Insurance is applicable 

and (b) requires the advance written approval of Purchaser, Supplier shall obtain and maintain in effect 

standard Builder’s Risk Insurance or with Purchaser’s written consent, which consent may be made at 

Purchaser’s sole discretion, a reasonable equivalent alternative.  Any such Builder’s Risk Insurance shall 

be written on a completed value basis, including extended coverage, and utilizing a maximum value at 

date of completion not less than the greater of (y) the aggregate contract price or prices for the 

construction of such facilities or (z) the amount which may be required by a mortgagee which is financing 

such construction.  If such construction by Supplier is of a type to which Builder’s Risk Insurance is not 

applicable, Supplier shall provide additional equivalent coverage under the policies as required by 

Purchaser. 

16.3 The foregoing insurance coverages shall be primary and non-contributing with respect to 

any other insurance of self-insurance that may be maintained by Purchaser.  Supplier shall place all 
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insurances for which Supplier is responsible with an insurer and on terms approved by Purchaser.  Each 

policy required of Supplier herein shall contain a cross liability or severability of interest clause and name 

Purchaser or any other of Purchaser Indemnified Parties as requested by Purchaser as an additional 

insured.  With the exception of professional liability (if design work is completed) insurance, Supplier 

shall obtain from each of its insurers a waiver of subrogation in favor of Purchaser, its officers, directors, 

employees, and agents, and any Purchaser Indemnified Party, its officers, directors, employees, and 

agents with respect to losses arising out of or in connection with the such work. 
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Exhibit I 

Taxes/ Fees/License/ Franchise/ 

 

 

Responsibility of Supplier 
 1.  Property taxes for the Facility and Leasehold 

 

 

 

[RUDARPA to provide] 
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EXHIBIT J 

Site Lease Agreement 

 

 

 

 

 

[RUDARPA to provide] 

 

 

 

 

 

 

 

 

 

 

 

 

Docket No. DG 18-140 
Attachment WJC/MES-1R 

Page 45 of 45

063R




