STATE OF NEW HAMPSHIRE
BEFORE THE
PUBLIC UTILITIES COMMISSION
DT 08-028
Hollis Telephone Company, Inc., Kearsarge Telephone Company,
Merrimack County Telephone Company and Wilton Telephone Company, Inc.
Joint Petition for Authority to Block the Termination
Of Traffic from Global NAPs
Reply Brief of Joint Iﬁtervenors
This reply brief is submitteci on behalf of Granite State Telephone, Inc., Dunbarton
Telephone Company, Inc., Northland Telephone Company of Maine, Inc., Bretton Woods
Telephone Company, Inc., Dixville Telephone Company and Northern New England Telephone
Operations LLC, d/b/a FairPoint Communications-NNE (“FairPoint”) (collectively, the “Joint
Intervenors™) in response to the “Brief of Global NAPs, Inc.” dated September 29, 2008 (the
“Global NAPs Brief”). The Joint Intervenors continue to support the relief requested by Hollis
Telephone Company, Inc., Kearsarge Telephone Company, Merrimack County Telephone
Company, Wilton Telephone Company, Inc. (the “Joint Petitioners™).
The Global NAPs Brief makes a variety of claims that can be reduced to three basic
categories: (1) The Commission’s procedures in this Docket are flawed; (ii) the traffic at issue is
interstate traffic over which this Commission lacks jurisdiction; and (iii) the traffic at issue is

exempt from access charges. Global NAPs is wrong on all counts.

1. The Procedures in this Case Fullv Conforrﬁ to Due Process Requirements.

The due process claims of Global NAPs are completely without merit and should be
rejected. Global NAPs may be “appalled” at the procedural course of this case (Global NAPs

Brief, p. 3); the other parties to this case are appalled at the conduct of Global NAPs.




Based on data responses by Global NAPs and representations made by Global NAPs at
technical sessions, the parties crafted the following stipulated fact:

“Global NAPs customers represent in their contracts with Global NAPs that they

are Enhanced Service Providers (“ESPs™); however, Global NAPs has not

independently verified and does not independently verify the nature of the traffic

being delivered to the Global NAPs affiliated companies.”

In subsequent letters, counsel for Global NAPs admitted this fact. In response to the
Commuission’s Secretarial Letter dated July 30, 2008, Global NAPs filed an “Objection to

“Stipulation of Facts” dated August 1, 2008 in which it responded to this stipulation as follows:

“Admit with explanation. Global has no legal obligation to verify it’s [sic]

customers [sic] representations: Global honors the integrity of its customers [sic]

statements.”

The Commission fully afforded Global NAPs the opportunity to contest this factual
statement and provide a description of the evidence that would support its objection. Global
NAPs admitted its truth. In addition, in response to Stipulated Fact No. 13 attached to the Global
NAPs objection that “Global NAPs does not know the original format of the traffic it receives,”
Global NAPs responded in relevant part:

| “If this means from the ESP’s customer? Agreed.”

Global NAPs now asserts that it knows the nature of the traffic traversing its network

after all. The Global NAPs Brief states: “Not only is our traffic coming to us solely from ESPs,
but, as previously discussed, [the New York Public Service Cémmission] determined, it is
majority nomadic.” Brief of Global NAPs, p. 10. Global NAPs demands the opportunity to
present sworn testimony on “the single most salient issue: the nature of the traffic that Global
exchanges with FairPoint (successor to Verizon’s Iand- lines in New Hampshire} which is

subsequently sent by FairPoint to the independents.” Brief of Global NAPs, p. 2. This position

taken in the Global NAPs Brief is a repudiation of the answers that Global NAPs presented




above to the Commission, namely that, other than a representation in a service contract, Global
NAPs has no idea what this traffic is. The Commission directed Global NAPs to provide a
straight answer and evidence. Apparently, what the Commission received was obfuscation.

As to the Stipulated Fact No. 18 that “FairPoint-NNE terminates the traffic at issue in this
proceeding the same way it terminates a traditional voice call, that is, through meet point billing
with the independent ILEC,” Global NAPs purported to deny this statement but provided no
evidence on which it based its objection. Accordingly, as expressly specified in the July 30,
2008 Secretarial Letter, this fact is deemed admitted.

In short, Global NAPs does not know the nature of the traffic that it is carrying. What it
does know is that it delivers this traffic to FairPoint (pursuant to its interconnection agreement)
and then to the Joint Petitioners in the format of a traditional voice call with an originating
carrier number and an originating NXX code. The relevant switching and billing equipment
treats this traffic as access, and this treatment is the means by which Global NAPs is able to have
such traffic terminated at all. What Global NAPs does not do is pay for this service that it
receives.,

In adjudicative proceedings before this Commission, the New Hampshife Supreme Court
has described the applicable due process right as follows:

“Where governmental action would affect a legally protected interest, the due

process clause of the New Hampshire Constitution, N.H. CONST. pt. I, art 15,

guarantees to the holder of the interest the right to be heard at a meaningful time

and in a meaningful manner. [Citation omitted.] A fundamental requirement of

the constitutional right to be heard is notice of the impending action that affords

the party an opportunity to protect the interest through the presentation of

objections and evidence.”

Appeal of Concord Steam Corp., 130 N.H. 422, 427-428 (1988).




In this case, there 1s no question that Global NAPs has received notice of the requested
action, i.e., to allow the Joint Petitioners to terminate access services that Global NAPs refuse§ to
pay for. The parties worked to develop a stipulated set of facts to govern the Commission’s
decision. Global NAPs then repudiated the effort. When confronted and directed to state why it
objected to these factual statements and to identify evidence that would support its objection,
Global NAPs failed to follow this direction. Instead, Global NAPs purported to require other
parties to agree with its legal position as a‘precondition for Global NAPs’ agreement to the
stipulation. A meaningful opportunity to be heard does not equate to a frivolous right to delay.
An evidentiary hearing is not required when there are no genuine issues of material fact. Global
NAPs is being provided with a full opportunity to express its legal position as it relates to the
relevant facts. There is no due process violation here.

Global NAPs then claims that the Joint Petitioners are not entitled to relief because they
have not presented evidence as to the traffic that Global NAPs presenté to their networks. This is
incredible. Global NAPs says that it does not know what this traffic is. For example, in their
first set of data requests, the Joint Petitioners specifically propounded the following request to
- Global NAPs:

“TDS:Global-2:  Please identify the facts and criteria that GNAPs relies upon to
establish the status that an ESP is exempt for the payment of
terminating access charges for traffic that originates in time
division multiplexing (“TDM™).”

Global NAPs responded as follows:

“Reply: Global makes no such determination independently, nor could
it because Global does not know the format in which traffic is
originated. Instead it relies on its customers’ affirmations

regarding the traffic which is buttressed by court
determinations such as that relating to Transcom.”




Global NAPs simply takes this traffic, the origination of which Global NAPs says it does
not know, and sends it to the Joint Petitioners as toll traffic. Global NAPs would then impose on
carriers who receive this traffic the obligation to determine its origin in order to collect tariffed
access charges. There is no such obligation. The Joint Petitioners are entitled to receive access
payments for traffic presented to them as access under such a circumstance.

Giobal NAPs has had a full opportunity to be heard. There are no genuine issues of
material fact. Global NAPs has been provided a full opportunity to present its legal position on
these facts. The Joint Petitioners are entitled to the relief that they seek.

2. This Commission Has Jurisdiction over the Traffic at Issue in this Case.

With regard to its claim that the traffic at issue is largely, if not exclusively, interstate,
Global NAPs uses as its centerpiece that decision of the United States District Court for the
District of Nebraska in Vonage Holdings Corp. v. Nebraska Public Service Commission, a copy
of which is attached to the Global NAPs Brief. In that case, the District Court held that the State
of Nebraska was without authority to impose state universal service funding obligations on the
nomadic VolIP traffic carried by Voriage. The Court reasoned that this traffic was entirely
interstate and the subject of preemption by the FCC. '

The Nebraska case should be afforded no weight by this Commission. First of all, as a
matter of precedent, this decision is not binding in the District of New Hampshire. Moreover, it
is of no persuasive value here. It is the subject of an appeal pending before the United States
Court of Appeals for the Eighth Circuit, and the FCC (the agency alleged to have preempted the
state action at issue) has now filed a brief in the Eighth Circuit which is included in the Appendix

to this Reply Brief. In its brief, the FCC asserts that its decisions do not have the preemptive

effect determined by the District Court and that there readily are ways to apply state universal




funding provisions to VolIP traffic. Since the FCC asserts that the Nebraska decision was
wrongly decided, it should be given no weight here.

The effort of Global NAPs to send everyone off to the FCC is just another delaying
tactic. While the FCC has preserved the option of issuing declaratory rulings, it has not done so
on this issue, and there is case law to the effect that the FCC does not act as a collection agency
for access charges. See Quest Service Corporation v. Federal Communications Commission,
509 F. 3d 531 (D.C. Cir. 2007} in which the Court stated:

“Disputes over collection of tariffed charges often proceed before state agencies

(when the charges are wholly intrastate) or in federal district court, and these

disputes can only sometimes come before the [FCC] under 47 U.S.C. §§ 207 and

208 because the [FCC] does not entertain actions for unpaid tariffed charges. See

In the Matter of Petition for Declaratory Ruling that AT&T’s Phone-to-Phone IP

Telephony Services Are Exempt form Access Caharege, 19 FCC Red 7457, 7471

223 n. 93 (2004). (“[T]he [FCC] does not act as a collection agent for carriers

with respect to unpaid tariffed charges.”).

509 F. 3d at 537.

The run-around would not stop there. If the parties pursue Global NAPs in court,
presumably Global NAPs will argue that the question involves its interconnection agreement
with FairPoint, which must be addressed in the first instance in the relevant state commission.
See Illinois Bell Telephone Company v. Global NAPs Hlinois, Inc. (N.D. I11. 2007) (Appendix,
p. 38); Ohio Bell Telephone Company v. Global NAPs Ohio, Inc. {(S.D. Ohio, 2008) (Appendix,
p. 44); Pacific Bell Telephone Company v. Global NAPs California, Inc. (C.D. Calif. 2007)
(Appendix, p. 55). In eyes of the various Global NAPs entities, there is no correct forum to bring
a claim against them. Based on the interconnection agreement between Global NAPs, Inc. and

FairPoint and the intrastate access tanffs of FairPoint and the Joint Petitioners, this matter is

properly pending before this Commission for decision.




Very importantly, in the Pacific Bell case, following the District Court’s order, the matter
proceeded before the California Public Utilities Commission (“CPUC”). On September 22,
2008, the CPUC issued its order on facts virtually identical to this case rejecting the jurisdiction
argument, rejecting the “ESP Exemption” argument and determining that Global NAPs is
required to pay for the access services it receives. In that case, Global NAPs has been ordered to
pay in excess of $18,000,000. A copy of that decision is included in the Appendix to this Reply
Brief.

3. Global NAPs is not Relieved from Paving for Access Services by the So-called

“ESP Exemption”.

The bald assertions by Global NAPs that the FCC has already determined that Global
NAPs’ traffic is entitled to the so-called “ESP exemption” are simply not true. The relevant First
Circuit and Eighth Circuit decisions are discussed in the initial brief of the Joint Intervenors, and
those arguments will not be repeated here. Additionally, in the FCC order opening the IP
enabled services rulemaking (IP-Enabled Services, 19 FCC Rcd 4863 (2004)), the FCC
explicitly states in paragraph 61: “By seeking comment on whether access charges should apply
to the various categories of service identified by the commenters, we are not addressing whether
charges apply do or do not apply under existing law.” The FCC reiterates in its brief to the
Eighth Circuit that it has not acted to classify [P-enabled service as a telecommunications service
or an information service. Appendix, pp. 32-35.

Thus, there is no FCC ruling that the Global NAPs traffic is exempt from access charges
under an “ESP Exemption”. The CPUC decision on this point is well reasoned and addresses

this issue thoroughly.

! The Commission may wish note that this decision was issued a week before the filing of the Global NAPs
Brief, and Global NAPs did not bring it to this Commission’s attention.




Conclusion

The Joint Intervenors urge the Commission to proceed to a ruling on the merits in

accordance with the requests of the Joint Petitioners and the Joint Intervenors and further urge

the Commission to grant the relief requested by the Joint Petitioners.

Dated: October 6, 2008

I hereby certify that a PDF copy of the foregoing response was forwarded this day to the
parties by electronic mail.

Dated: October 6, 2008

Respectfully submitted,

GRANITE STATE TELEPHONE, INC.
DUNBARTON TELEPHONE COMPANY, INC.
NORTHLAND TELEPHONE COMPANY OF
MAINE, INC.

BRETTON WOODS TELEPHONE COMPANY,
INC.

DIXVILLE TELEPHONE COMPANY
NORTHERN NEW ENGLAND TELEPHONE
OPERATIONS LLC, D/B/A FAIRPOINT
COMMUNICATIONS-NNE

By Their Attorneys,

DEVINE, MILLIMET & BRANCH,
PROFESSIONAL ASSOCIATION

By: /[Mf\ %ﬁ(
- Frederick .';Vy/oolbroth
Patrick C. MicHugh
43 North Main Street
Concord, NH (03301
(603) 226-1000
ficoolbroth{@devinemillimet.com
pmchugh@devinemillimet.com
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IN THE UNITED STATES COURT OF
APPEALS FOR THE E1GHTH CIRCUIT

No. 08-1764

VONAGE HOLDINGS CORP. AND VONAGE NETWORK INC.,
Plaintiffs-Appellees,
V.
NEBRASKA PUBLIC SERVICE COMMISSION ET AL.,

Defendants-Appellants.

ON APPEAL FROM THE UNITED STATES DISTRICT
COURT FOR THE DISTRICT OF NEBRASKA

BRIEF FOR AMICI CURIAE UNITED STATES AND
FEDERAL COMMUNICATIONS COMMISSION SUPPORTING
APPELLANTS’ REQUEST FOR REVERSAL

STATEMENT OF INTEREST

The district court in this case issued a preliminary injunction that bars
Defendant-Appellant Nebraska Public Service Commission (NPSC) from
requiring Plaintiffs-Appellees Vonage Holdings Corporation and Vonage
Network, Inc. (collectively, Vonage) to contribute to Nebraska’s universal-
service program. The district court granted such relief on the basis of its

determination that Vonage was likely to prevail on its claim that the Federal
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Communications Commission (FCC) had preempted the NPSC’s state universal
service contribution requirement.

The district court’s decision raises several issues of substantial interest to
the FCC. First, the FCC has an important interest in ensuring that the courts
correctly interpret the agency’s precedents, especially where, as here, that
precedent is construed to overturn a state’s exefcise of regulatory authority.
Second, the FCC has a substantia} interest in promoting universal service in an
equitable and nondiscriminatory manner, as Congress directed in the
Communications Act of 1934. See 47 U.S.C. § 254(b)(4). Third, the FCC has
an interest in preventing the regulatory uncertainty that would result if the
courts were to address in the first instance important legal and poiricy questions
that are the subject of pending agency rulemaking proceedings—such as the
question of how Internet telephony services such as Vonage’s should be
classified and regulated under the Communications Act.

For these reasons, and because we believe this Court would benefit from
the FCC’s considered views regarding federal and state authority over Internet
telephony services, th.e United States and the FCC submit this amicus brief to
urge the Court to reverse the district court’s preliminary injunction in this case.

The government is authorized to participate as amicus curiae by Rule 29(a) of
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the Federal Rules of Appellate Procedure and has filed with this Court a motion

for leave to file this amicus brief out of time.

STATEMENT OF ISSUE

This amicus brief addresses the following issue: Whether the district
court erred when it concluded that FCC precedent likeiy preempted the
application of the NPSC’s state universal-service contribution requirements to

Vonage, a provider of interconnected Voice-over-Internet-Protocol service.

STATEMENT

1. Voice-over-Intemet-Protocol (or VoIP, for short) refers to a
technology that allows end users to engage in voice communications over a
broadband Internet connection. Minnesota Public Utilities Commission v. FCC,
483 F.3d 570, 574 (8th Cir. 2007) (MPUC). Some VolP services are “fixed,”
which means that the end user can use the service from only one location (such
as the end user’s home). /d. at 575. Vonage, however, provides a VolP service
that is “nomadic™: its customers can place and receive VolP calls from any
broadband Internet connection anywhere in the world. 7bid. Vonage’s VoIP
service is also “interconnected,” which means that its customers can place calls
to, and receive calls from, anyone with a telephone connected to the traditional
public switched telephone network (PSTN). Id. at 574; see also 47 C.F.R. § 9.3

(defining “interconnected VolP service™).
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The development and growth of interconnected VoIP service present
difficult regulatory issues under the Communications Act. One such issue is
how this service should be classified and regulated. Under the Communications
Act, it has been argued that interconnected VoIP service could be regarded as a
“telecommunications service” — which is subject to common-carrier regulation
under Title IT of the Communications Act, 47 U.S.C. §§ 201-276 — because it is
often viewed by consumers as a substitute for traditional telephone service. Or,
it has been argued, interconnected VoIP service could be classified as an
“information service” — which is subject to minimal regulation - because it
employs Internet technology. See 47 U.S.C. § 153(20), (47) (defining
“information service” and “telecommunications service”); see also MPUC, 483
F.3d at 575, 577-78. The FCC has an open rulemaking proceeding in which it
1s considering the regulatory classification issue. See IP-Enabled Services, 19
FCC Rcd 4863 (2004).

Another important issue concerns the extent to which the states can
regulate the intrastate component of a nomadic VoIP service, such as the one
provided by Vonage. The Communications Act generally grants the FCC
exclusive jurisdiction over interstate (and international) communications, while

leaving the regulation of intrastate communications to the states. Qwest Corp.

v. Scott, 380 F.3d 367, 370 (8th Cir. 2004); see 47 U.S.C. § 152(b). But the
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FCC may preempt state regulation under the so-called “impossibility exception”
in situations where “(1) it 1s not possible to separate the interstate and intrastate
aspects of the service, and (2) federal regulation 1s necessary to further a valid
federal regulatory objective, i.e., state regulation would conflict with federal
regulatory policies.” MPUC, 483 F.3d at 578; see also Louisiana Public Serv.
Comm’'nv. FCC, 476 U.S. 355, 375 n.4 (1986). In the case of nomadic VoIP,
at least one side of the communication always takes place “in cyberspace,”
MPUC, 483 F.3d at 574, making it difficult for providers to pinpoint the exact
geographic location of one or both ends of a call for purposes of determining
whether that call originated and terminated in the same state (and 1is therefore
subject to state jurisdiction) or in different states (and is therefore subject to
federal jurisdiction). Consequently, the FCC has the authority to preempt state
regulation under the impossibility exception to ensure that valid federal
regulatory objectives applicable to VolP services are not frustrated. Id. at 576.
The FCC exercised that preemption authority in 2004 with respect to
Minnesota’s attempt to impose “traditional ‘telephone company’ regulations” to
Vonage’s VolP service. Vonage Holdings Corporation Petition for
Declaratory Ruling Concerning an Order of the Minnesota Public Utilities
Commission, 19 FCC Rcd 22404 (2004) (Vonage Preemption Order), affd,

MPUC, 483 F.3d 570. The state regulations at issue in that case required
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Vonage to obtain a state certificate and meet other entry conditions before
providing intrastate service in Minnesota, and then to provide such service
pursuant to tariff. /d. at 22408-09 99 10-11 & n.30, 22430-31 42 & n.148,
22432 9 46.

The FCC found that those regulations conflicted with important federal
policies applicable to the interstate component of Vonage’s service. As the
FCC explained, if interconnected VoIP service were to be classified as a
telecommunications service, the state’s certification and tariffing requirements
would frustrate the FCC’s policy of removing entry barriers and tariffing
requirements in competitive telecommunications markets; on the other hand, if
Vonage were to be considered an information-service provider, Minnesota’s
requirements would frustrate the FCC’s policy of minimizing regulation of
information services. Id. at 22415-18 44 20-22. The FCC also found that
“[tlhere is, quite simply, no practical way to sever [Vonage’s service] into
interstate and intrastate communications that enables [Minnesota] to apply [its
laws] only to intrastate calling functionalities without also reaching the
interstate aspects” of the service. On the basis of those two findings —
inseverability and frustration of federal purpose — the FCC concluded that
preemption was necessary. Id. at 22423-24 9 31. On review, this Court

affirmed the FCC’s preemption decision. MPUC, 483 F.3d 570.
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2. The Communications Act establishes “the preservation and
advancement of universal service” as an important federal policy goal. 47
U.S.C. § 254(b). To promote that goal, the Act requires “[e]very
telecommunications carrier that provides interstate telecommunications services
[to] contribute, on an equitable and-nondis-criminatory basis” to the federal
universal-service program. 47 U.S.C. § 254(d). The Act also authorizes the
FCC, 1n its discretion, to extend the contribution requirement to “[a]ny other
provider of interstate telecommunications ... if the public interest so requires.”
Ibid.

VIn 2006, the FCC adopted rules requiring mterconnected VoIP providers
to contribute to the federal universal-service fund. See Universal Service
Contribution Methodology, 21 FCC Red 7518, 7536 9| 34 (2006) (VolP USF
Order), aff’d in part and rev’d in part, Vonage Holdings Corp. v. FCC, 489
F.3d 1232 (D.C. Cir. 2007). Because the FCC has not yet determined whether
interconnected VoIP service should be classified as a telecommunications
service (and thereby subject to the Act’s mandatory contribution obligation), the
FCC invoked its permissive authority under § 254(d) over “provider[s] of |
mterstate telecommunications” and concluded that requiring interconnected
VoIP providers to contribute to universal service was in the public interest. The

Commission explained that interconnected VoIP providers, like other fund
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contributors, “benefit from universal service because much of the appeal of
their services to consumers derives from the ability to place calls to and receive
calls from the PSTN.” Id. at 7540-41 9 43. The Commission also concluded
that requiring interconnected VoIP providers to contribute to universal service
would promote the “principle of competitive neutrality” by “reduc[ing] the
possibility that carriers with universal service obligations will compete directly
with providers without such obligations.” 7d. at 7541 9 44.

Contributions to the federal universal-service fund are calculated on the
basis of the end-user revenues that contributors earn from their provision of
interstate (and international) telecommunicatioris; revenues from intrastate
communications are not used to calculate federal contribution amounts.
Because of the difficulty that nomadic interconnected VolP providers have in
identifying interstate calls, the FCC established a “safe harbor” under which an
interconnected VoIP provider may presume that 64.9 percent of its revenues
arise from its interstate operations. VoIP USF Order, 21 FCC Rced at 7544-45 9
53. In the alternative, an interconnected VoIP provider also may conduct a
traffic study to estimate the percentage of its revenues that derive from

interstate traffic and use that percentage to calculate its contribution amount.
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1d. at 7547 9 57." Finally, VoIP providers that are able to track the jurisdiction
of their calls may calculate their federal contribution amounts using actual
revenue allocations. Id. at 7544-45 9 53.

3. The Communications Act provides that “[a] State may adopt
regulations not inconsistent with the Commission’s rules to preserve and
advance universal service.” 47 U.S.C. § 254(f). Consistent with that provision,
and like many other states, Nebraska has established its own state universal-
service fund. In re Nebraska Public Service Commission, on its own motion,
seeking to establish guidelines for administration of the Nebraska Universal
Service Fund, App. No. NUSF-1, Prog. No. 18 (Apnil 17, 2007) (NPSC USF
Order), at 3-4. Contributions to the Nebraska state universaibservice fund are
calculated solely on the basis of telecommunications companies’ intrastate
revenues. Id. at 4.

In the order at issue in this case, the NPSC concluded that interconnected
VolP providers were among the entities required to contribute to the state’s

universal-service fund. NPSC USF Order at 2. To determine the revenue base

' The FCC initially required interconnected VoIP providers to obtain the
agency’s approval of their traffic studies before using them to calculate _
universal-service payments. VolP USE Order, 21 FCC Rced at 7547 9 57. The
D.C. Circuit, however, vacated the agency’s preapproval requirement. Vonage
Holdings Corp., 489 F.3d at 1243-44. Accordingly, interconnected VoIP
providers currently may use traffic studies to calculate the amount of their
universal-service contribution without the FCC’s prior approval.
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for calculating contributions to the state fund, the NPSC provided that
“[i]nterconnected VoIP service providers can elect the same options provided
by the FCC” in the VoIP USF Order: They can use (1) the safe harbor set forth
in the VoIP USF Orc;fer under which 35.1 percent of their revenues are allocated
to the intrastate jurisdiction (calculated by subtracting the federal safe-harbor
amount (64.9 percent) from 100 percent); (2) their actual intrastate revenues; or
(3) intrastate revenues determined through an FCC-approved traffic study. 7d.
at 13. Under the NPSC’s rules, “the customer’s billing address should be used
to determine [the| state with which to associate telecommunications revenues of
an interconnected VolP service provider.” /d. at 14.

4. On December 20, 2007, Vonage filed a complaint in the U.S. District
Court for the District of Nebraska to challenge the validity of the NPSC USF
Order. On March 3, 2008, the district court granted Vonage’s request for a
preliminary injunction prohibiting the NPSC from enforcing its contribution
requirements against Vonage. Vonage Holdings Corp. v. Nebraska Public
Service Comm 'n, 543 F. Supp. 2d 1062 (D. Neb. 2008).

The district court concluded that Vonage was entitled to a preliminary
injunction because it was likely to succeed on the merits of its argument that the
rationale of the Vonage Preemption Order preempted the NPSC USF Order.

The district court acknowledged that the Vonage Preemption Order had not
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“expressly addressed” the states’ 'authority to impose state universal-service
contribution requirements on interconnected VolP p;oviders. 543 F. Supp. 2d
at 1067. The district court nonetheless concluded that the NPSC USF Order
was preempted because “it is impossible [for Vonage] to distinguish between
interstate and intrastate calls.” Id. at 1068. Citing this Court’s decision in
MPUC affirming the Vonage Preemption Order, the district court stated that
“[t]here 1s not a shred of evidence that takes this case outside the ‘impossibility
exception.”” Id. at 1068.

The district court gave no weight to the FCC’s decision in the VolP USF
Order to require interconnected VoIP providers to contribute to the federal
universal-service fund; the district court simply stated that the VoIP USF Order
“does not negate the fact that there is no way to distinguish between interstate
and intrastate [VolP] service.” Id. at 1067. In addition, although the district
court recognized that the FCC has not decided “whether an interconnected VoIP
service should be classified as a telecommunications service or an information
service,” id. at 1065, the court dismissed the relevance of the VoIP USF Order
-by stating that it does not “affect the characterization of VolP service as an

information service,” id. at 1067.
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SUMMARY OF ARGUMENT

The district court erred when it concluded that Vonage was likely to
succeed on its claim that the NPSC USF Order was preempted under the
rationale of the Vonage Preemption Order. Unlike the state regulations at issue
in the Vonage Preem?tion Order, Nebraska’s decision to require interconnected
VoIP providers to contribute to the state’s universal-service fund does not
frustrate any federal rule or policy. Rather, the NPSC USF Order is fully
| consistent with the FCC’s conclusion in the VoIP USF Order that requiring
interconnected VoIP providers to contribute to the fedefal universal-service
fund would serve the public interest.

Moreover, the NPSC’s methodology for calculating the amount of
interconnected VolP revenue that is intrastate in nature does not conflict with
the FCC’s contribution rule. Rather, the NPSC’s methodology mirrors the
FCC’s rule, thereby ensuring that Vonage will not be required to classify as
intrastate any revenue that would be classified as interstate under the FCC’s
contribution rule.

Finally, this Court need not — and should not — address the regulatory
classification of Vonage’s VoIP service in this case. The FCC is currently
considering the classification issue in the context of a comprehensive

rulemaking proceeding, which is a far more appropriate forum for resolving the
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technical and highly complex regulatory questions presented by interconnected
VolIP service. Nor is it necessary for the Court to address the classification of
Vonage’s service in this case. The FCC’s determination that interconnected
VolIP providers should contribute to the federal universal-service fund shows
that the NPSC USF Order 1s consistent with federal policy régardless of how

VolIP services are classified under the Communications Act.

ARGUMENT
THE FCC HAS NOT PREEMPTED THE NPSC USF ORDER

In the Vonage Preemption Order, the FCC relied on the “impossibility
exception” to preempt Minnesota’s regulation of Vonage’s VoIP service.
Under the impossibility exception, the FCC may preempt state regulation of
intrastate communications if “(1) it is not possible to separate the interstat¢ and
intrastate aspects of the service, and (2) federai regulation is necessary to
further a valid federal regulatory objective, i.e., state regulation would conflict
with federal regulatory policies.” MPUC, 483 F.3d at 578; see also Louisiana
Public Serv. Comm’n, 476 U.S. 375 n.4. With respect to the specific state
regulations at 1ssue in the Vonage Preemption Order, the FCC concluded that
both components of this test had been met, and in MPUC, this Court affirmed
the FCC’s preemption analysis. The district court in this case concluded that

this precedent compelled the conclusion that the NPSC USF Order was also
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preempted under the impossibility exception, because Vonage still cannot
accurately determine whether particular VoIP calls are interstate or intrastate in
nature. See 543 F. Supp. 2d at 1068 (“There is not a shred of evidence that
takes this case outside the ‘impossibility exception.’ ).

The fundamental error in the district court’s preemption analysis is that it
fails to consider the critical question of whether preemption is necessary to
prevent the state regulation at issue from frustrating a valid federal policy
objective. It is not eﬁough to simply conclude that it is impossible tor separate
the interstate and intrastéte aspects of the service — that is a necessary, but not a
sufficient, finding to support preemption. MPUC, 483 F.3d at 578. A finding
that state regulation would conflict with federal regulatory policies is also
required. Ibid. Inthe Vonage Preemption Order, the FCC found that
Minnesota’s entry and tariff regulations of Vonage’s service conflicted with the
FCC’s deregulatory policies applicable to the interstate component of Vonage’s
service. The FCC did not address, let alone preempt, the state-level universal
service obligations of interconnected VoIP providers, which the FCC has
distinguished from traditional “economic regulation.” See, e.g., Embarqg
Broadband Forbearance Order, 22 FCC Red 19478, 19481 9 5 (2007)
(distinguishing “economic regulation” from universal service obligations and

other “non-economic regulations designed to further important public policy
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goals™). In contrast to the Vornage Preemption Order, the NPSC USF Order
does not present a conflict with the FCC’s rules or policies. Rather, the NPSC’s
decision to require interconnected VolP providers to contribute to the state’s
universal service fund, and the contribution rules that the NPSC established to
implement its decision, are fully consonant with the FCC’s rules and policies
and are contemplated by § 254(f) of the Act. Thus, in these specific
circumstances, the rationale of the Vonage Preemption Order provides no basis
to conclude that the FCC has preempted Nebraska’s state universal-service
contribution requirement.

1. The NPSC’s decision to require interconnected VoIP providers to
contribute to the state universal-service fund does not frustrate federal policy
objectives, but, in fact, promotes them. In the VoIP USF Order, the FCC
explained that it would be in the public interest to require interconnected VolP
providers to contribute to universal service because “much of the appeal of their
services to consumers derives from the ability to place calls to and receive calls
from the PSTN.” VoIP USF Order, 21 FCC Rcd at 7540-41 4 43. The
| Commission also found that requiring such contributions would promote
competitive neutrality by “reduc[ing] the possibility that carriers with universal
service obligations will compete directly with providers without such

obligations.” Id. at 7541 Y 44. Both of these considerations apply with equal
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force to the NPSC’s decision in this case. Vonage benefits from the state’s
universal-service program because its customers in Nebraska (and elsewhere)
undoubtedly value the ability to place calls to and receive calls from those in
Nebraska who continue to rely on the PSTN for their telephony services. The
NPSC USF Order also promotes competitive neutrality by ensuring that the
burden of supporting universal service in Nebraska does not fall solely on
Vonage’s voice telephony competitors.

The NPSC’s rule for determining the revenue base upon which the state’s
contribution requirements are assessed is also consistent with the FCC’s
contribution rules. The NPSC does not assess universal-service charges on any
revenue deemed interstate; payments into the state fund are based solely on
revenue deeméd intrastate (which is, in turn, excluded from the interstate
revenue base under the FCC’s contribution rules). Nor does the NPSC require
interconnected VoIP providers to classify as intrastate any revenue that the
provider classifies as interstate under the FCC’s mles. If an interconnected
VoIP provider relies on the FCC’s safe-harbor and presumes that 64.9 percent
of its revenues flow from its interstate operations, under the NPSC USF Order
it may use the equivalent presumption that 35.1 percent of its revenues are
intrastate in nature. If an interconnected VolIP provider prepares a traffic study

for the purpose of calculating its federal universal-service contribution, under
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the NPSC USF Order it may use the same traffic study to calculate its
corresponding state universal-service payment.” The third possibility — that an
~ interconnected VolP provider develops the ability to accurately distinguish
interstate from intrastate calls — similarly ensures that interstate and intrastate
revenue bases remain distinct. Thus, this is not a case in which preemption is
necessary because the state has adopted an “allocation of [revenue] different
from the allocation set forth” in the FCC’s rules. Nantahala Power and Light
Co. v. Thornburg, 476 U.S. 953, 971 (1986). Rather, here, there 1s no

possibility that an interconnected VolIP provider will be forced to pay into

2 After the NPSC issued the NPSC USF Order, the D.C. Circuit invalidated
the requirement that an interconnected VoIP provider obtain the FCC’s
preapproval before relying on a traffic study to calculate its federal universal-
service contribution. Vonage Holdings Corp. v. FCC, 489 F.3d at 1243-44,
Accordingly, the FCC no longer enforces the preapproval requirement against
interconnected VolP providers. For purposes of the conflict analysis in this
brief, we assume that the NPSC would interpret the NPSC USF Order’s
reference to an “FCC-approved traffic study” to mean a traffic study that the
FCC allows an interconnected VoIP provider to use to calculate its federal
universal-service contribution, regardless of whether the FCC has
“preapproved” the traffic study.
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Nebraska’s universal-service fund on the basis of the same revenues that the
provider uses to calculate its federal universal-service contribution.®

In sum, because the NPSC USF Order 1s not “inconslistent with the
Commission’s rules to preserve and advance universal service,” 47 U.S.C.

§ 254(f), the district court erred in concluding that Vonage was likely to prevail
on the merits of its preemption argument in this case.

2. The district court suggested that Vonage’s preemption argument
would likely prevail because interconnected VoIP service should be classified
as an information service under the Communications Act. 543 F. Supp. 2d at
1067. The district court acknowledged that the FCC has not decided “whether
an interconnected VoIP servicé should be classified as a telecommunications
service or an information service.” Id. at 1065. The district court suggested,
however, that the information-service classification was compelled by this
Court’s decision in Vonage Holdings Corp. v. Minnesota Pub. Utils. Comm’n,

394 F.3d 568 (8th Cir. 2004) (Vonage).

* The assertion by Vonage that our 2006 letter to the Court undermines the
NPSC’s rule, see Vonage Br. at 26-27, is wrong. The letter means what it says.
A safe-harbor percentage proxy is useful for approximating the interstate (and
hence intrastate) revenues needed to calculate universal-service contributions; it
is not in and of itself useful for classifying particular traffic, which would be
necessary for state and federal entry and tariffing policies to coexist.
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Contrary to the district court’s view, this Court did not consider the
classification of Vonc;ige’s VoIP service in Vonage. In that case, this Court
reviewed a Minnesota district-court decision that had concluded that
Minnesota’s regulation of Vonage’s VolIP service — the same regulations at
issue in the Vonage Preemption Order — was preempted because Vonage
provided an information service under the Communications Act. Vonage
Holdings Corp. v. Minnesota Pub. Utils. Comm’n, No. Civ. 03-5287 (MJD/JG),
2004 WL 114983 (D. Minn. Jan 14, 2004) . After the district court had issued
its decision, the FCC released the Vonage Preemption Order, which preempted
Minnesota’s regulations under the impossibility exception without regard to the
regulatory classification of VoIP service. Because the “the FCC’s order
preempting [Minnesota’s regulation] dispositively support[ed] the District
Court’s [judgment],” and was immune from “collateral attack[]” in an appeal
from that judgment, this Court “affirmed the judgment of the district court on
the basis of the FCC Order.” 394, F.3d at 569. The Court accordingly had no
occasion to address the merits of the district court’s characterization of
Vonage’s service as an information service under the Communications Act.

Nor should the Court éttempt to resolve the regulatory classification of

Vonage’s service in this case. Questions of regulatory classification are

inherently “technical, complex, and dynamic,” and the “Commission is in a far
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better position to addre.ss these questions than [the courts] are.” National Cable
and Telecommunications Ass'n v. Brand X Internet Servs., 545 U.S. 967, 1002-
03 (2005). Premature adjudication of this issue by the courts would impinge on
the FCC’s statutory responsibility to interpret and implement the
Communications Act and could create significant confusion and uncertainty in
the regulated community.

Moreover, it is unnecessary for this Court to address the classification of
interconnected VoIP service in order to resolve the preemption question
presented in this case. The FCC’s decision in the VoIP USF Order to require
interconnected VoIP providers to contribute to the federal universal-service
fund did not turn on the regulatory classification of VolP services.

Accordingly, even if interconnected VoIP services are information services
under the Communications Act, the NPSC USF Order would be consistent with
federal policy for the reasons c‘iiscussed above. The regulatory classification of
inferconnected VolIP service simply has no bearing on the conflict analysis at

issue in this case.
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CONCLUSION

The Court should reverse the district court’s preliminary injunction in
this case.
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MEMORANDUM OPINION AND ORDER

JOHN W. DARRAH, Disirict Judge.

%1 Plaintiff, Tllinois Bell Telephone Company, Inc,
(“AT & T Ilinois™), filed a ten-count Amended
Complaint  against Defendants-Global NAPs
Iilinois, Inc. (“Global Illinois™); Global NAPs, Inc.;
Global NAPs New Hampshire, Inc.; Global NAPs
Network, Inc.; Global NAPs Realty, Inc.; and Fer-
rous Miner Holdings, Ltd.-for violation of federal
and state tariffs and for violation of an intercormec-
tion agreement {“the Agreement”). Global Illinois
now contends that this Court must dismiss the
Amended Complaint pursuant to Federal Rules of
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Civil Procedure 12(b}{1) and 12(h)(3) for lack of
subject-matter jurisdiction.

The Telecommunication Agreement of 1996

The Telecommunications Act of 1996 (“the Act™)
sought to deregulate the telecommunications in-
dustry. 47 U.5.C § 251, ef seq. (2006). The Act re-
quires that an incumbent or existing local exchange
carrier (“ILEC”) provide competing local exchange
carriers (“CLECs™) access to interconnect to its net-
work for the “transmission and routing of telephone
exchange service and exchange access.”47 U.S.C, §

C251(c)(2).

Under Sections 251 and 252 of the Act, ILECs and
CLECs have the duty to negotiate in good faith to
establish the terms and conditions of agreements re-
garding reciprocal compensation for the transport
and terminations of certain calls. 47 US.C. §§
251{c), 252. If the parties are unable to reach an
agreement, either party may petition the state public
utility commission or Federal Communications
Commission (“FCC™) for arbitration. 47 U.S.C §
252(b)(1). A final agreement, whether negotiated or
arbitrated, is to be reviewed by the state commis-
sion or FCC in order to determine if the agreement
complies with the Act. “Any interconnection agree-
ment adopted by negotiation or arbitration shall be
submitted for approval to the State commission. A
State commission to which the agreement is sub-
mitted shall approve or reject the agreement, with
written findings as to any deficiencies.”47 U.S.C. §
252(e)(1).

The state commission may only reject an agreement
that has been negotiated if it finds that: “the agree-
ment {or portion thereof} discriminates against a
telecommunications carrier not a party to the agree-
ment” or (2) “the implementation of such agree-
ment or portion is not consistent with the public in-
terest, convenience, and necessity.”47 U.S.C. §
252(e}2)A).

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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An agreement adopted by arbitration may be rejec-
ted if the state commission finds that it “does not
meet the requirements of section 251 of [the Act],
including the regulations prescribed by the Com-
mission pursuant to section 251 of this title, or the
standards set forth in subsection (d) of [section
2521747 US.C. § 252(e)2)(B). The Act further al-
lows any party that is “aggrieved” to bring an ac-
tion in federal court to challenge the terms of the
interconnection agreement;

In any case in which a State fails to act as de-
scribed in paragraph (5), the proceeding by the
Commission under such paragraph and any judi-
cial review of the Commission's actions shall be
the exclusive remedies for a State commission's
failure to act. In any case in which a State com-
mission make a determination under this section,
any party aggrieved by such determination may
bring an action in an appropriate Federal district
court to determine whether the agreement or
statement meets the requirements of section 251
of this title and this section.

247 U.S.C. § 252(e)(6).

BACKGROUND

AT & T Mlinois is an Illinois corporation, which
has its headquarters and principal place of business
in Chicago, Mlinois. AT & T Illinois is an ILEC, as
defined in Section 251(h) of the Act, in its author-
ized service areas in Illinois. 47 U.S.C. § 251(h).

Global Illincis is a Delaware corporation with its
principal place of business in Massachusetts. Glob-
al Illinois is certified by the Illinois Commerce
Commission (“ICC™} as a CLEC to provide tele-
communication services in Illinois. The remaining
Defendants are all Delaware corporations and all
have their principal place of business located at 10
Merrymount Street in Quincy, Massachusetts. AT
& T Illinois alleges that all the Defendants are con-
trolled as a single economic entity that provides
telecommunications and related services uander the
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“Global NAPs” name. AT & T Illinois contends
that all the Defendants should be treated as a single
enterprise.

AT & T Illinois. and Global Hlinois engaged in ne-
gotiations of the terms and conditions for the
Agreement. The parties then arbitrated the remain-
ing unresolved issues before the ICC in ICC Docket
No. 01-0786. The ICC approved the final version of
the Agreement in ICC Docket No. 03-0296. The
Agreement was signed and took effect on February
10, 2003. The Agreement established the rates,
terms, and conditions for the reciprocal compensa-
tion between AT & T Illincis and Global Iiinois, as
well as “transiting” service. Pursuant to this Agree-
ment and AT & T Illinois' state and federal tariffs,
AT & T Illinois has provided products and services
to Global Illinois.

In order to serve its custormners, Global Illinois ob-
tained a number of services from AT & T lilinois.
These services are ordered and provided under
either AT & T Illinois' federal or state access tariffs
or under the Agreement. Tariffs are public docu-
ments filed by a telephone company that define the
rates, terms, and conditions on which it will provide
certain services and facilities. When a customer or-
ders services or facilities under a tariff, it accepts
those rates, terms, and conditions. The two tariffs
allegedly at issue in this case are; (1) AT & T
Ilinois' federal FCC Tariff No. 2, which govems
interstate access service, the provision of dedicated
“special access” facilities, the provision of Signal
Transfer Protocol (“STP”) dedicated network ac-
cess links, and local number portability queries; and
{(2) AT & T Hlinois' Illinois Commerce Cornmis-
sion Tariff 21, which governs intrastate access ser-
vice and the provision of intrastate special access
facilities.

AT & T llinois filed its Complaint on June 23,
2006, alleging that Global Illinois has vieclated fed-
eral and state tariffs, as well as the Agreement, by
refusing to pay any of the charges associated with
the tariffs and the Agreement.

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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ANALYSTS

In reviewing a motion to dismiss for lack of sub-
ject-matter jurisdiction, the court must accept as
true all well-pleaded factual allegations and draw
all reasonable inferences in favor of the petitioner.
See Alicea-Hernandez v. The Catholic Bishop of
Chicago, 320 F.3d 698 (7th Cir.2003): Long v
Shorebank Dev. Corp., 182 F3d 548, 554 (7th
Cir.1999). If the motion to dismiss is based on
denials of the truth of the allegations, however, the
court may “look beyond jurisdictional allegations
of the complaint and view whatever evidence has
been submitted on the issue to determine whether in
fact subject-matter jurisdiction exists.”Grafon
Corp. v. Hausermann, 602 F2d 781, 782 (7th
Cir.1979); see also Capitol Leasing Co. v. Federal
Deposit Insurance Corp., 999 F2d 188, 191 (7th
Cir.1993); Amoakowaa v. Reno, 94 F.Supp.2d 903,
905 (N.D.111.2000), A litigant cannot rely on frivol-
ous claims to establish jurisdiction. See Williams v.
Aztar Ind. Gaming Corp., 351 F.3d 294, 300 (7th
Cir. 2003 (Williams ).

*3 Here, AT & T lllinois alleges federal-question
jurisdiction. Federal-question jurisdiction arises
when a complaint establishes that federal law cre-
ated the cause of action or that the litigant's right to
reliefl necessarily depends on the resolution of a
substantial question of federal law. Williams, 351
F.3d at 298. Counts I-IV allege that Global Illinois
has utilized various services from AT & T Illinois
under the FCC Tariff No. 2 and that Global Illinois
has refused to pay the duly rendered bills. AT & T
Iilinois asserts that this Court has jurisdiction to re-
solve Counts I-IV of this Complaint under 28
U.S.C. §§ 1331, 1332, 1337, 2201, 2202, and 47
U.S.C. §§ 203 and 206-07, and that supplemental
jurisdiction exists over Counts V-X under 28
U.8.C. § 1367. Global [llinecis contends that each of
AT & T lllinois' claims arise out of disputes over
the interpretation of the Agreement entered into by
the parties. As a result, Global Illinois argues that
this Court does not have original jurisdiction to

hear disputes regarding the interpretation and en- .
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forcement of the Agreement, as the disputes have
not been addressed by the ICC, which approved the
Agreement.

This Court does have subject-matter jurisdiction to
hear requests for enforcement of federal tariffs. As
the Seventh Circuit has recognized, a filed tariff is
not to be treated as a mere contract under state law;
rather, “tariffs are something more-at least the equi-
valent of federal regulations or law-so suits to chal-
lenge or invalidate tariffs arise under federal
law.”Dreamscape Design, Inc. v. Affinity Network,
Inc., 414 F.3d 665, 668-69 (7th Cir.2005), citing
Cahnmann v. Sprint Corp., 133 F.3d 484, 488-89
(7th Cir. 1998} (Cahnmanr ). In Cahnmann, a con-
sumer brought a state class-action suit against a
long distance carrier, Sprint, which was removed to
federal court, Cahnmann, 133 F.3d at 486. The Sev-
enth Circuit affirmed the district court's grant of re-
moval to federal court, as well as the district court’s
judgment on the pleadings, as the class had called
for the district court to invalidate a federal tariff,
which was prohibited by the Act.Cahnmann, 133
F.3d at 486. Most instructive as to the present issue
in this case, the Seventh Circuit went on to discuss
the significance of and remedy for a violation of a
tariff. The Court stated that if:

Sprint violated the tariff to her [plaintiff's] detri-
ment, she would be entifled to proceed against
Sprint under federal law. She could either seek
reparations in an administrative proceeding be-
fore the FCC, or bring a suit for damages directly
under the Communications Act, 47 US.C. §§
206, 207....

Cahnmann, 133 F.34 at 487 (internal citations omit-
ted), citing United States v. Western Pacific RR.,
352 U.S. 59, 63-65, 77 S.Ct. 161, 1 L.Ed.2d 126
(1956); City of Peoria v. General Electric Cablevi-
sion Corp., 690 F.2d 116, 120-21 (7th Cir.1982);
National Communications Ass'm, Inc. v. American
Tel & Tel Co., 46 F.3d 220, 222-23 (2d. Cir.1995);
Allnet Communications Service, Inc. v. National
Exchange Carrier Assm, Inc, 965 F2d 1118
(D.C.Cir.1992). :
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*4 Thus, a federal taniff is equal to that of a federal
regulation; “and so a suit to enforce it, ... arise[s]
under federal law.’Cahnmann, 133 F3d at
488-89 citing Thurston Motor Lines, Inc. v. Jordan
K Rand, Ltd., 460 U.S. 533, 555, 103 S.Ct. 1343,
75 L.Ed.2d 260 (1983) (per curiam ); Louisville &
Nashville R.R. v. Rice, 247 U.S. 201, 38 S.Ct. 429,
62 L.Ed. 1071 (1918), MCI Telecommunications
Corp. v. Teleconcepts, Inc., 71 F.3d 1086, 1093-96
(3d Cir.1995); vy Broadcasting Co. v. American
Tel. & Tel Co., 391 F.2d 486 (2d. Cir.1968). Ac-
cordingly, following the Seventh Circuit's guidance
in Cahumann, this Court has subject-matter juris-
diction to proceed with AT & T Illinois' suit for
damages arising from the FCC Tariff No. 2 pursu-
ant to 47 U.8.C. §§ 206-07.

Supplemental Jurisdiction

Pursuant to 28 U.S.C § 1367(a), the state-law
claims alleged against the Defendants fall within
this Court's supplemental jurisdiction if they are “so
related to [the federal] claims ... that they form part
of the same case or controversy.”The “federal
court's original jurisdiction over federal questions
carries with it junisdiction over state-law claims that
‘derive from a common nucleus of operative fact,”
such that ‘the relationship between [the federal]
claim and the state claim permits the conclusion
that the entire action before the court compromises
but one constitutional ‘case.’ "Groce v. Eli Lilly &
Co., 193 F.3d 496 (7th Cir.1999), guoting City of
Chicago v. International College of Surgeons, 522
11.S. 1506, 164-65, 118 S.Ct. 523, 139 L.Ed.2d 525
(1997). The test is simply whether “a plaintiff's
claims are such that he would be ordinarily expec-
ted to try them all in one judicial
proceeding.” United Mine Workers of America v.
Gibbs, 383 U.S. 715, 725, 86 S.Ct. 1130, 16
L.Ed.2d 218 (1966). However, a court may decline
to exercise supplemental jurisdiction over a claim if
“the c¢laim raises a novel or complex issue of State
law.”28 U.S.C. § 1367(c)(1).

AT & T lllincis asks this Court to exercise supple-
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mental jurisdiction over Counts V and VI, which
involve collection claims under AT & T Illinois’
state tariffs; over Counts VII-IX, which involve
collection claims under the Agreement entered into
under the Act; and over Count X, which requests
damages in guantum meruit.Global Mllinois argues
that 47 U.S.C. § 252(e)}6) deprives this Court of
jurisdiction over the claims.

Counts VII-IX

Ag other circuits have appreciated, Congress has
not spoken on the method of interpretation and en-
forcement procedures of disputes arising from pre-
viously approved mterconnection agreements. Core
Communications, Inc. v. Verizon Pa., Inc., 493 F.3d
333, 340-41 (3d Cir.2007)(Core ). Under Chevror
v. Natural Res. Def Council, 467 U.S. 837, 843,
104 S.Ct. 2778, 81 L.Ed.2d 694 (1984), federal
courts must defer to an implementing agency's in-
terpretation of a statute if (1) “the statute is silent or
ambiguous with respect to the specific issue” in dis-
pute and {2) “the agency's answer is based on a per-
missible construction of the statute.”In the Matter
of Starpower Communications, LLC, 15 F.C.C.R.
11277 (F.C.C.2000), the FCC recognized the stat-
ute's silence, stating, “[iln applying Section
252(e)(2), we must first determine whether a dis-
puie arising from interconnection agreements seek-
ing interpretation and enforcement of those agree-
ments i within the states' ‘responsibility’ under
Section 252, We conclude that it is.” The Third Cir-
cuit noted the “responsibility” of a state commis-
sion in this regard can be subject to two interpreta-
tions: a narrow interpretation, which would suggest
that a state commission has, at a minimum, a non-
exclusive authority to enforce an interconnection
agreement; or, alternatively, a broad interpretation,
which allows for a state comimission to have sole
authority to hear the enforcement proceeding ini-
tially, subject to appellate review by a federal court.
Core, 493 F.3d at 341-43. The Core court determ-
ined that a broad interpretation was appropriate,
given the “symmetrical and coherent regulatory
scheme” for which the Act provides through the
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state commissions. Core, 493 F.3d at 342-43.
Moreover, as the Fifth Circuit held, “the Act's grant
to the state commissions of plenary authority to ap-
prove or disapprove these interconnection agree-
ments necessarily carries with it the authority to in-
terpret and enforce the provisions of the agreements
that state cormissions have approved.”Sw. Bell
Tel. Co. v. PUC, 208 F.3d 475, 479-80 (5th
Cir.2000) (Sw. Bell Tel. Co.).

*5  Although the Seventh Circuit has not en-
countered this enforcement issue in the same con-
text, in MCI Telecommunications Corp. v. lllinois
Bell Telephone Co., 222 ¥3d 323, 338 (7th
Cir.2000)(MCI ), the Seventh Circuit “decline[d] to
read subsection 252(e)(6) so narrowly,” holding
“[a] state's commission's authority to approve or re-
ject interconnection agreements under the Act ne-
cessarily includes the authority to interpret and en-
force, to the same extent, the terms of those agree-
menis once they have been approved by that com-
mission,” In Minois RBell Tel Co. v. Worldcom
Tech., Inc, 179 F.3d 566, 574 (7th Cir.1999), the
Seventh Circuit clarified a federal district court's
role in deciding issues under the Act:

Lest there be any misunderstanding about what
this conclusion means, we add that any issues of
state law reimain open for determination in the
proper forum. Section 252(e)(6) authorizes a fed-
eral court to determine whether the agency's de-
cision departs from federal law. A decision
“interpreting” an agreement comtrary to its terms
creates a different kind of problem-one under the
law of contracts, and therefore one for which a
state forum can supply a remedy.

The Supreme Court, in Verizon Maryland, Inc. v.
Public Service Com'n of Maryland, 535 U.8. 635,
642, 122 S.Ct. 1753, 152 L.Ed.2d 871 (2002){Veri-
zon ), held that Section 252(e)(6)} does “not divest
the district courts of their authority under 28 U.S.C.
§ 1331 to review the Commission's order for com-
pliance with federal law.”Therefore, a federal dis-
trict court can review a state commission's
“interpretation or enforcement of an interconnec-
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tion agreement”; but nothing in Ferizon indicates or
suggests that a federal district court has jurisdiction
to decide such issues without prior review by the
state commission.

In this case, AT & T Illinois did not seek enforce-
ment of the Agreement through the ICC; and, thus,
this Court cannot review a decision or determina-
tion which has yet to be made by the ICC Accord-
ingly, this Court lacks subject-matter jurisdiction
over these claims. See AT & T Communications of
Il Inc. v. Illinois Bell Tel. Co., 1998 WL 525437
(NDIl. Aug.18, 1998) (holding that the court
lacked subject-matter jurisdiction over claims that
were not the subject of the ICC's determination).

AT & T also argues that a clause in the parties' In-
terconnection Agreement (“ICA”) provides that it
may pursue its remedies in this Court. Once the
ICC approved the parties' ICA, the parties are
bound to that agreement; and AT & T is within its
right to bring suit in federal court to resolve a dis-
pute arising under the ICA.

An agreed ICA must be submitted to the State com-
mission for approval. 47 U.S.C, § 252(a)(1); (b)(1).
The State commission may reject an ICA if it finds
that it discriminates against a telecommunications
carrier not a party to the ICA; it is inconsistent with
the public interest, convenience or necessity, or
does not meet the requirements of Section 251 of
the Telecommunications Act. 47 US.C. §
252(e)(2)(A),(B).

*6 The Formal Dispute Resolution section of the
parties' ICA relied upon by AT & T provides, in
relevant part, that if certain claims, including afl
claims arising under federal or state statute, “are
not resolved through informal dispute resolution,
they will not be subject to arbitration and must be
resolved through any remedy available to a party

pursuant to law, equity or agency mechanism.”

AT & T reads this clause as allowing it to bring its
breach of contract claims directly to the ICC if it
chose to do so; but it does not require it to do so, al-
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lowing it to bring its claims to this Court. However,
AT & T reads the clause too broadly. The remedy
must be available pursuant to law, equity or agency
mechanism. As discussed above, the /aw, pursuant
to the Act, requires that AT & T first bring its
claims to the ICC. The parties cannot contract for
jurisdiction in this Court, see Adkim v. Ilinois
Central R.R. Co., 326 F.3d 828, 833 (7th Cir.2003},
and cannot contract for judicial review that is con-
trary to the requirements of the Act. See Bell At-
lantic-Virginia, Inc. v. Worldcom Tech. of Virginia,
70 F.Supp.2d 620, 626 (E.D.Va.1999).

For the reasons set forth above, this Court refuses
to grant supplemental jurisdiction to Counts VII-IX.
Additionally, this Court refuses to grant supple-
mental jurisdiction as to Counts V and VII, state-
law tariff-collection claims, and as to Count X, a
claim in quantum meruif, as these contractual mat-
ters are more appropriately handled in a state for- um.

CONCLUSION
For the foregoing reasons, Global Illinois' Motion
to Dismiss is denied as to Counts I-IV. As dis-
cussed above, this Court refuses to extend supple-
mental jurisdiction to Counts V-X.
N.D.IHL,2007.
[llinois Bell Telephone Co., Inc. v. Global Naps
{llinois, Inc.

Slip Copy, 2007 WL 4531790 (N.D.I1.)

END OF DOCUMENT
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H
Ohio Bell Tel. Co., Inc. v. Global Naps Ohio, Inc.
S.D.0Ohio,2008.

United States District Court,S.D. Ohio,Eastern Di-
vision.
The OHIO BELL TEL. CO., INC., Plaintiff,
V.
GLOBAL NAPS OHIO, INC,, et al., Defendants.
Neo. 06-CV-549,

March 31, 2008.

Background: Incumbent local exchange carrier

(ILEC), within the meaning of the Telecommunica- -

tions Act, sued a competing local exchange carrier
(CLEC) who had allegedly refused to pay for tele-
communications services and facilities, claiming vi-
olations of the provider's federal and state tariffs,
breach of the parties' interconnection agreement
(ICA), and a claim for quantum memit. CLEC
moved to dismiss for lack of subject matter juris-
diction.

Holdings: The District
Marbley, J., held that;

(1) Telecommunications Act obligates a ILEC to
exhaust administrative remedies before the relevant
state comymission prior to bringing suit against a
CLEC for breach of the parties' [CA,;

(2) the Act's exhaustion requirement is not jurisdic-
tional in nature, but must be raised as an affirmative
defense;

{3) CLEC adequately raised the affirmative de-
fense; but

(4) the court had subject matter jurisdiction to hear
the federal tariff claims.

Court, Algenon L.

Motion granted in part and denied in part.
West Headnotes
[1] Telecommunications 372 €~~902

372 Telecommunications
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372HI Telephones
3721II(F) Telephone Service
372k899 Judicial Review or Intervention

372k902 k. Exhaustion of Remedies.
Most Cited Cases
Telecommunications Act obligates an incumbent
local exchange carrier (ILEC) to exhaust adminis-
trative remedies before the relevant state commis-
sion prior to bringing suit against a competing local
exchange carrier (CLEC) for breach of the parties'
interconnection agreement (ICA); in enacting the
Telecommunications Act, Congress saw fit to en-
dow state public-utility commissions with signific-
ant authority for resolving disputes that arise
between carriers while negotiating ICAs and for ul-
timately approving or rejecting those ICAs, and re-
cognizing the exhaustion requirement serves the
dual objectives of the exhaustion doctrine. Commu-
nications Act of 1934, § 252(e}6), 47 US.C.A. §
252(e)(6).

[2] Administrative Law and Procedure 15A €~
229

15A Administrative Law and Procedure

I5AI Judicial Remedies Prior to or Pending
Administrative Proceedings

15Ak229 k. Exhaustion of Administrative

Remedies. Most Cited Cases
Where Congress has delegated certain responsibilit-
ies to an administrative agency, courts are obligated
to refrain from stepping in unti] the agency has ac-
ted, especially when the action under review in-
volves exercise of the agency's discretionary power
or application of its special expertise,

[3] Administrative Law and Procedure 15A €—
229

15A Administrative Law and Procedure
15AIIl Judicial Remedies Prior to or Pending
Administrative Proceedings
15Ak229 k. Exhaustion of Administrative
Remedies. Most Cited Cases
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Where Congress specifically mandates, exhaustion
of administrative remedies is required, but where
Congress has not clearly required exhaustion, sound
judicial discretion governs.

[4] Telecommunications 372 €902

372 Telecommunications
372111 Telephones
3721II(F) Telephone Service
372k899 Judicial Review or Intervention
372k902 k. Exhaustion of Remedies.
Most Cited Cases

Telecommunications 372 €908

372 Telecommunications
372111 Telephones
3721I(F) Telephone Service
372k899 Judicial Review or Intervention
372k908 k. Pleading or Petition. Most

Cited Cases
Telecommunications Act's exhaustion requirement,
obligating an incumbent local exchange carrier
(ILEC) to exhaust administrative remedies before
the relevant state commission prior to bringing suit
against a competing local exchange carrier (CLEC)
for breach of the parties' interconnection agreement
(ICA), is not jurisdictional in nature, but is claim-
processing rule that must be raised as an affirmative
defense. Telecommunications Act of 1996, §
101(e)(6), 47 U.S.C.A. § 252(e)(6).

[5] Telecommunications 372 €908

372 Telecommunications
3721H Telephones
3721TK(F) Telephone Service
372k899 Judicial Review or Intervention
372k908 k. Pleading or Petition. Most
Cited Cases .
Competing local exchange carrier (CLEC) ad-
equately raised the affirmative defense of failure to
exhaust administrative remedies in an incumbent
local exchange carrier's (ILEC) action asserting
breach of the parties' interconnection agreement
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(ICA); uncertainty in the law as to whether the de-
fense was jurisdictional excused the omission of the
defense in the CLEC's answer, and the CLEC asser-
ted exhaustion in a motion to dismiss brought a
year after the proceedings commenced and just six
months after the ILEC filed an amended complaint.
Telecommunications Act of 1996, § 101(e)(6), 47
U.S.C.A. § 252{e)(6).

_[6] Telecommunications 372 €908

372 Telecommunications
372111 Telephones
J721II(F) Telephone Service
372k899 Judicial Review or Intervention
372k908 k. Pleading or Petition. Most

Cited Cases
Factual allegations of a complaint brought by an in-
cumbent local exchange carrier (ILEC) against a
competing local exchange carrier {CLEC), alleging
violations of the ILEC's federal tariffs, were suffi-
cient to invoke the court's subject matter jurisdic-
tion to hear the tariff claims, even though thee
CLEC may have been able to defend against the
claims by relying on the parties’ interconnection
agreement (ICA), claims for violation of which had
to first be presented to the relevant state comumis-
sion pursuant to an administrative exhaustion re-
quirement. Telecommunications Act of 1996, §
101{e)(6), 47 U.S.C.A. § 252(e)}(6).

[7] Federal Couris 170B €241
170B Federal Courts

170BIII Federal Question Jurisdiction
170BIT{D) Pleading

170Bk241 k. Allegations in Pleadings in

General. Most Cited Cases -

Under the “weli-pleaded complaint rule,” so long as
a basis for federal jurisdiction appears on the face
of the plaintiff's complaint, the complaint is not jur-
isdictionally infirm.

*916 Mark Stephen Stemm, Daniel R Conway,
Porter Wright Mormris & Arthur LLP, Columbus,
OH, Christian F Binnig, Dennis G Friedman, Hans
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J Germann, } Tyson Covey, Theodore A Living-
ston, Jr., Mayer, Brown, Rowe & Maw, LLP,
Chicago, IL, for Plaintif.

Nelson Marlin Reid, Sarah Daggett Morrison, Som-
mer Lynn Sheely, Gerhardt A Gosnell, II, Bricker
& Eckler, LLP, Chester Willcox & Saxbe LLP At-
torneys and Counselors at Law, Columbus, OH,
Eric Charles Osterberg, Joseph M Pastore, Ben-
jamin Heyward Green, Joseph Peter Cervini, Dreier
LLP, Stamford, CT, James R Scheltema, Jeffrey C
Melick, Global Naps, Inc., Norwood, MA, for De-
fendants.

OPINION AND ORDER
ALGENON L. MARBLEY, District Judge.
1. INTRODUCTION

Plaintiff, The Ohio Bell Telephone Company, Inc.
(“Ohio Bell”), filed a nine-count amended com-
plaint against Defendants Global NAPs Ohio, Inc.,
Global NAPs, Inc., Global NAPs New Hampshire,
Inc., Global NAPs Networks, Inc., Global NAPs
Realty, Inc., and Ferrous Miner Holding, Ltd.
(collectively, “Global™). Ohio Bell alleges that
since at least February 2004, it has provided Global
with certain telecommunications services and facil-
ities, but that Global has refused to pay. The
amended complaint therefore alleges violations of
Ohio Bell's federal tariffs (counts I-III) and state
tariffs (counts IV-V), breach of the parties' inter-
connection agreement (“ICA”) (counts VI-VIII),
and a claim for quantum meruit (count IX). Global
has moved to dismiss the amended complaint pur-
suant to Federal Rules of Civil Procedure 12(b)(1}
and 12(h)(3) for lack of subject matter jurisdiction.
Global argues that because QOhio Bell did not first
submit its breach-of-ICA claims to the Ohio Public
Utility Commission {(“PUCQ”), this Court lacks jur-
isdiction to hear them. Global asserts this same jur-
isdictional defect as to Ohio Bell's federal-tariff
claims, arguing that these are actually disguised
breach-of-ICA claims. In the absence of a federal
question properly before this Court, Global requests
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that the Court dismiss the action entirely.

For the reasons described below, the Court con-
strues Global's motion as one brought under Rule
12(c) and GRANTS it as to Ohio Bell's breach-
of-ICA claims, but DENIES the motion in ail other
respects. Ohio Bell may continue to litigate its fed-
eral- and state-tariff claims and its common law
claim in this Court.

*917 II. BACKGROUND

A. The Telecommunications Act of 1996

The purpose of the Telecommunications Act of
1996, 47 U.S.C. §§ 251 ef seq., is to promote com-
petition in the telecommuanications industry. Veri-
zon Md, Inc. v. Pub. Serv. Commn of Md, 535
U.S. 635, 638, 122 S.Ct. 1753, 152 L.Ed.2d 87}
(2002). Because entry into this market is often pro-
hibitively expensive, the Act requires incumbent
local exchange carriers (“ILECs™), such as Ohio
Bell, to provide competing local exchange carriers
(*CLECs”) with access to their networks. 47 U.S.C.
§ 251(c)(2). According to the amended complaint,
“[i]ntercommection between different carriers’ net-
works allows the end-users of one carrier to make
calls to and receive calls from the end-users of the
interconnected carrier,”

If a CLEC requests access to an ILEC's networks,
the Act instructs the parties to enter into negoti-
ations to establish an interconnection agreement
(the aforementioned “TICA”}. An ICA sets forth the
terms, conditions, and pricing arrangements by
which the communications traffic of the CLEC's
customers will be transported over the ILEC's net-
works. 47 U.S.C. §§ 251(c)(2) & 252. Parties may
establish an ICA through voluntary negotiation,
mediation, or compulsory arbitration conducted by
a state commission, such as PUCOQ. See id at §§
252(a) & (b). Once the parties have reached an
agreement, the resulting ICA must be submitted to
the state commission for approval. See id at §
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252(e). Generally speaking, a state commission
may reject an ICA only if it finds that the agree-
ment: (1) discriminates against a non-party tele-
communications carrier; {2) is inconsistent with the
public interest, convenience, and necessity; or (3)
does not meet the requirements of § 251 or the rep-
ulations promulgated thereunder. See id. at §
252(e)(2). Finally, “any party aggrieved by [a state
commission] determination may bring an action in
an appropriate [flederal district court to determine
whether the agreement ...
of’§8 251 and 252. Id. at § 252(e)(6).

B. Procedural History

Pursuant to §§ 251 and 252 of the Telecommunica-
tions Act, Ohio Bell and Global entered into negoti-
ations to establish an ICA. They ultimately arbit-
rated certain unresolved issues before the PUCQO
and the PUCQO subsequently approved the final
agreement, which took effect in September 2002.

On June 30, 2006, Ohio Bell filed this lawsuit, al-
leging that Global has failed to pay for services-
essentially the transportation and termination of
various types of communications-rendered under
the parties’ ICA and Ohio Bell's state and federal
tariffs. On December 19, 2006, Ohio Bell filed an
amended complaint alleging the same claims, but
adding affiliates of Global as defendants. Global
answered the amended complaint on December 29,
2006, and now moves to dismiss Ohio Bell's claims
for lack of subject matter jurisdiction.™!

FN]. Global NAPs Ohio, the lead defend-
ant, answered on December 29, 2006. The
other defendants answered on later dates.

L. STANDARD OF REVIEW

Federal courts are courts of limited subject matter
jurisdiction. Kokkonen v. Guardian Life Ins. Co. of
Am., 511 U.S. 375, 377, 114 S8.Ct. 1673, 128
L.Ed.2d 391 (1994). Federal Rule of Civil Proced-
ure 12(h}3) instructs that “[wlhenever it appears
by the suggestion of the parties or *918 otherwise

meets the requirements
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that the court lacks jurisdiction of the subject mat-
ter, the court shall dismiss the action. The party that
invokes federal jurisdiction has the burden of estab-
lishing its existence.” Moir v. Greater Cleveland
Reg. Transit Auth., 895 F.2d 266, 269 (6th
Cir.1990). A Rule I2(b)(1) motion to dismiss for
lack of subject matter jurisdiction may attack the
complaint on its face or may go beyond the com-
plaint and challenge the factual existence of subject
matter jurisdiction. Golden v. Gorno Bros., Inc,
410 F.3d 879, 881 (6th Cir.2005).

IV. ANALYSIS

A. Ohio Bell's Breach-of-ICA Claims

The central question presented by Global's motion
is this: Must Ohio Bell first litigate its breach-
of-ICA claims before PUCQ in order to seek review
in this Court? The answer to this question depends
on two things, including (1) whether the Telecom-
munications Act embodies an  exhaustion-
of-remedies requirement, and (2) if so, whether that
requirement is a jurisdictional prerequisite to suit,
or whether it is an affirmative defense that may be
forfeited if not timely raised. Global points to the
text of the Telecommunications Act as well as ap-
plicable case authority to support its position that
Ohio Bell is required to seek a resolution from
PUCO first, and that its failure to do so deprives
this Court of jurisdiction. Ohio Bell disagrees, ar-
guing that because the Court has subject matter jur-
isdiction over the federal-tariff claims, it may exer-
cise supplemental jurisdiction over Ohio Bell's
breach-of-ICA claims. In the alternative, Ohio Bell
contends that even if the Act contains an exhaus-
tion-of-remedies requirement, this requirement is
not jurisdictional in nature, but is instead an affirm-
ative defense that Global has waived,

1. Does the Act Require Adminisirative Exhaus- tion?
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[1][2] The exhaustion doctrine “serves the twin pur-
poses of protecting administrative agency authority
and promoting judicial efficiency.” McCarthy v.
Madigan, 503 U.S. 140, 145, 112 S.Ct. 1081, 117
L.Ed.2d 291 (1992). Where Congress has delegated
certain responsibilities to an administrative agency,
courts are obligated to refrain from stepping in until
the agency has acted, especially “when the action
under review involves exercise of the agency's dis-
cretionary power or ... app[lication] [of] its special
expertise.” /4. Deference to the agency's judgment,
at least in the first instance, also conserves re-
sources by possibly mooting the need for judicial
intervention and, if not, by developing “a useful re-
cord for subsequent judicial consideration, espe-
cially in a complex or technical factual context.” Id.

[3] Congressional intent is the touchstone of the in-
quiry into whether a statute prescribes exhaustion
of administrative remedies prior to filing suit. Jd. at
144, 112 S.Ct. 1081. “Where Congress specifically
mandates, exhaustion is required. But where Con-
gress has not clearly required exhaustion, sound ju-
dicial discretion governs.” Id.; Bangura v
Hansen, 434 F.3d 487, 494 (6th Cir.2006) (stating
that whether the plaintiffs were required to exhaust
their administrative remedies was a matter of judi-
cial discretion because “no statute or administrative
rule” required exhaustion).

Here, Global relies on § 252(e)(6) of the Act to
support its argument that the Court lacks jurisdie-
tion over Ohio Bell's breach-of-ICA claims. That
section provides, in relevant part:

In any case in which a State commission makes a
determination under this section, any party ag-
grieved by such determination may bring an ac-
tion in an *919 appropriate Federal district court
to determine whether the agreement or statement
meets the requirements of section 251 and this
section.

On its face, § 252(e)(6) does not “specifically man-
date] ]” exhaustion. McCarthy, 503 U.S. at 144,
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112 S.Ct. 1081. Whether to construe the Act as
prescribing an exhaustion requirement is therefore a
matter for the Court's discretionary judgment. In
this regard, the Court begins by analyzing the stat-
utory text. As Global points out, § 252(e)(6) author-
izes federal court actions challenging
“determinationfs]” of state comimissions brought by
“aggrieved” parties. Global contends that this lan-
guage shows that Congress intended federal court
interpretation and enforcement of ICAs to be re-
stricted to appellate review of state commission de-
cisions. Because there has been no PUCO
“determination” here with respect to OQhio Bell's
breach-of-ICA claims, and no “party aggrieved” by
the mon-existent “determination,” Global says that
this Court is powerless to hear the dispute.

Global's construction of § 252(e)(6) is not without
persuasive force, and its argument finds support in
applicable case law. In Core Communications, Inc.
v. Verizon Pennsylvania, Inc., 493 F3d 333 (3d
Cir.2007), the Third Circuit held that claims predic-
ated on alleged violations of an ICA must first be
adjudicated by the relevant state commission before

. review in the federal courts may be sought. The

court premised its ruling on the Federal Communic-
ations Commission's (“FCC”) decision, In the Mat-
ter of Starpower Communications, 15 F.C.CR.
11277 (2000), and on the overall thrust of the Tele-
communications Act.

The Third Circuit began by discussing Starpower,
in which the FCC held that state commissions have
“responsibility” under § 252(e}(5) not just for su-
perintending the formation of ICAs, but also for in-
terpreting and enforcing them. Starpower, 15
F.C.CR. at 11279. The agency reasoned that the
extension of the state commissions' authority to
post-formation disputes makes sense because “due
to its role in the approval process, a state comumis-
sion 1s well-suited to address disputes arising from
interconnection agreements.” Id. at 11280.

The Third Circuit acknowledged that Starpower did
not reach the question of whether state commis-
sions have exclusive jurisdiction in the first in-
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stance over disputes arising from existing ICAs.
Core, 493 F.3d at 341-42. Nonetheless, the court
read Starpower as supportive of this view because
“the FCC's language-calling interpretation and en-
forcement  disputes part of the  states'
‘responsibility’ under § 252-suggests that there is
not a shared role for the federal courts in the first
instance.” Id. at 342. Further, the Third Circuit be-
lieved that the FCC had “concluded that such a del-
egation of responsibility best fit the statutory
scheme created by Congress.” Id.

The Core court further held that construing the
Telecommunications Act “as a symmetrical and co-
herent regulatory scheme,” requires according state
commissions the initial opportunity to resolve
breach-of-ICA claims because to do otherwise
would undermine the role Congress intended state
commissions to play in the regulatory scheme. /d.
at 343 (quoting Brown & Williamson Tobacco
Corp,, 529 US. 120, 133, 120 S.Ct. 1291, 146
L Ed.2d 121 (2000)). Borrowing from the reasoning
of a sister circuit, the Core court explained:

[A] state commission's authority to approve or re-
ject an interconnection agreement would itself be
undermined if it lacked authority to determine in
the first instance the meaning of an agreement
that it has approved. A court might ascribe to the
agreement a meaning*920 that differs from what
the state commission believed it was approving-in-
deed, the agreement as interpreted by the court
may be one the state commission would never
have approved in the first place. To deprive the
state commission of authority to interpret the
agreement that it has approved would thus sub-
vert the role that Congress prescribed for state
COMMIssions. ‘

Core, 493 F3d at 343 (quoting BellSouth Tele-
comms., Inc. v. MClmetro Access Transmission
Servs., Imc, 317 F3d 1270, 1278 n. 9 (litih
Cir.2003)); see also Ill. Bell Tel. Co., Inc. v. Global
Naps I, Inc, No. 06-3431, 2007 WL 4531790
(N.DIIL. Dec. 17, 2007) (dismissing claims arising
from previously approved ICA because the plaintiff
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failed to first seek enforcement through the state
commuission); Contact Commc'ns v. Qwest Corp.,
246 F.Supp.2d 1184, 1189 (D.Wy0.2003) (stating
that “[i]t is clear to this Court that absent a prior de-
termination of the issue by the state PSC, no federal

court jurisdiction exists” and collecting cases);,

AT&T Commc'ns of Ohio, Inc. v. Ohio Bell Tel
Co., 29 F.Supp.2d 855, 836 (S.D.Ohic 1998) (“The
statntory scheme does not permit this Court to re-
view disputes arising out of interconnection agree-
ments not previously subject to action by a state
commission.”).

The Court finds the Third Circuit's reasoning con-
vincing. In enacting the Telecommunications Act,
Congress saw fit to endow state public-utility com-
missions with significant authority for resolving
disputes that arise between carriers while negotiat-
ing ICAs and for ultimately approving or rejecting
those ICAs. Seed7 U.S.C. §§ 252(a), (b), & (e}
Global Naps, Inc. v. Mass. Dep't of Telecomm. and
Energy, 427 F.3d 34, 46 (1 st Cir.2005) (“Congress
enlisted the aid of state public utility companies to
ensure that local competition was implemented
fairly and with due regard to the local conditions
and the particular historical circumstances of the
local regulation under the prior regime.”). The in-
terpretation of the Act as a whole, and of §
252(e)(6), that is most consistent with Congress's
broad grant of responsibility to state commissions
is one which requires litigants like Ohio Bell to first
raise their breach-of-ICA claims before the state
cominissions. Recognizing this exhaustion require-
ment will also serve the dual objectives of the doc-
trine. The decisionmaker that has the greatest ex-
perience and expertise with the contested issues-the
state commission-will get the first opportunity to
resolve them. The federal courts will be called on
only when a party dissatisfied with the state com-
mission's ruling secks judicial review. This in tum
will promote efficiency by limiting the number of
cases the federal courts are petitioned to resolve,
and will also promote better judicial decisionmak-
ing by supplying federal judges with a factual re-
cord and the considered opinion of an expert
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agency. For these reasons, the Court holds that
Ohio Bell was obligated to exhaust its administrat-
ive remedies by first litigating its breach-of-ICA
claims before PUCO.

This does not put an end to matters, however. There
remains the question of whether the administrative-ex-
haustion requirement is a jurisdictional bar fo suit
or whether it is an affimnative defense that may be
forfeited if not timely raised. Tt is to this subject
that the Court now turns.

2. Is the Exhaustion Requirement Jurisdictional in
Nature or an Affirmative Defense?

[4] Global insists that the Act's exhaustion require-
ment is jurisdictional in nature, and it cites a pleth-
ora of district court opinions dismissing for lack of
jurisdiction breach-of-ICA  claims that were not
previously litigated before the state commission.
See eg., Contact Commc'ns, 246 F.Supp.2d at
1188 (concluding that § 252(e){(6)“strips federal
district courts of jurisdiction” with respect to
“claims that *921 have not been presented to a”
state commission); Atl. Alliance Telecomms., Inc. v.
Bell Atl, No. 99-CV-4915, 2000 WL 34216867, *3
" (EDNY. Apr. 19, 2000) (*[Clourts have held that
disputes over the interpretation of terms in agree-
ments that have already been approved must first be
presented to state commissions before a federal
court has jurisdiction”); Bell Atl-Va., Inc. v
WorldCom Techs. of Va., Inc., 70 F.Supp.2d 620,
626 (E.D.Va.1999) (“[Tlhe Court holds that it lacks
subject matter jurisdiction over this dispute wntil
the Virginia Commission makes an initial determin-
ation.”). These authorities are of little help,
however, because they contain no reasoning as to
why the courts deemed § 252(e)}(6)'s exhaustion re-
quirement a jurisdictional bar, rather than an af-
firmative defense. ‘

It is well established that not all exhaustion require-
ments are jurisdictional requirements. Some are in-
stead affirmative defenses subject to walver,
tolling, and estoppel. See e.g. Knight v. Int'l Long-
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shoremen’s Ass'n, 457 F.3d 331, 344 (3d Cir.2006)
{“Failure to exhaust administrative remedies is gen-
erally an affirmative defense subject to waiver.”)
(internal citation omitted); Mosely v. Bd. of Educ.,
434 F.3d 527, 533 (7th Cir.2006) (A failure to ex-
haust is normally considered to be an affirmative
defense.”). Even though couris regularly confuse
the two doctrines, see e.g., Paese v. Hartford Life &
Accident Ins. Co., 449 F.3d 435, 443 (2d Cir.2006)
(noting that the Second Circuit has sometimes de-
scribed an ERISA [Employee Retirement Income
Security Act] provision as “jurisdictional” and at
other times has suggested that it is an affirmative
defense), the distinction is crucial because “lack of
exhaustion usually is waivable, as lack of jurisdic-
tion is not.” Mosely, 434 F.3d at 533. Indeed, the
Supreme Court recently cautioned the lower federal
courts to take greater care in distinguishing
between “claim-processing rules” and jurisdictional
bars to suvit. In Eberhart v. United States, 546 U.S.
12, 16, 126 S.Ct. 403, 163 L.Ed.2d 14 (2005), the
Court stated: “Clarity would be facilitated ... if
courts and litigants used the label ‘jurisdictional’
not for claim-processing rules, but only for pre-
scriptions  delineating the «classes of cases
(subject-matter jurisdiction) and the persons
(personal jurisdiction) falling within a court's adju-
dicatory authority.”(internal quotation marks and
citation omitted).

Determining in which category (“claim-processing
rule” or jurisdictional bar) § 252(e)(6)'s exhaustion
rule belongs requires resort to the statutory text. As
has already been shown, § 252(e)(6) by its plain
terms does not mandate exhaustion. Although the
text of the Act generally, and of § 252(e}{6) in par-
ticular, can be read (properly in this Court's view)
to embody an exhaustion requirement, Congress in
no way expressly said as much. Even if exhaustion
requirements may be judicially engrafied onto stat-
utes based on what can be inferred from their text
and purpose and Congress's intenf, courts require
the language of the statutes in quesfion to speak
with much greater clarity than does § 252(e)(6), for
the exhaustion requirement to take on jurisdictional
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significance. See e.g., Richardson, 347 F.3d 431,
434 (2d Cir.2003) (stating, in the context of the
Prison Litigation Reform Act, that “[n]Jumerous cir-
cuits have pointed out that [the PLRA] lacks the
sweeping and direct language that would indicate a
jurisdictional bar rather than a mere codification of
administrative exhaustion requirements™) (internal
quotation marks omitted).

In holding that the Telecommunications Act's ex-
haustion requirement is not jurisdictional in nature,
this Court follows the precedent of recent decisions
from the Fifth Circuit and the Distriet of Connectic-
ut.

In *922Premiere Nerwork Services. v. SBC Com-
munications, Inc.,, 440 F.3d 683 (5th Cir.2006), the
Fifth Circuit affirmed the district court's dismissal
of the plaintiff's Telecommunications Act claims on
the grounds that where the plaintiff had already
sought relief before the FCC, federal court review
was precluded by the Act's election-of-remedies
provision in § 207. The central holding of Premiere
is thus remote from any of the dispositive issues in
this case. What is instiuctive about Premiere,
however, is the Fifth Circuit's observation that be-
cause the district court dismissed the plaintiff's
claims for failure to exhaust administrative remed-
1es under § 252{e)(6), it should have couched its
dismissal order in terms of failure to state a claim,
not failure of jurisdiction. The Fifth Circuit reasoned:

‘“Whenever the Congress statutorily mandates that
a claimant exhaust administrative remedies, the
exhaustion requirement is jurisdictional....’ Taylor
v. United States Treasury Dep't, 127 F.3d 470,
475 (5th Cir.1997). But where a statute does not
textually require exhaustion, only the jurispru-
dential doctrine of exhaustion controls, which is
not jurisdictional in nature. Section 252(e)(6)
does not expressly require exhaustion of adminis-
trative remedies, thus only the jurisprudential
doctrine of exhaustion is applicable.’

Id at 687 n. 5.
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Similarly, in The Southern New England Tel. Co. v.
Global NAPs, Inc, 520 TF.Supp2d 351
(D.Conn.2007)("SNET”),™? the court assumed
without deciding, that the Telecommunications Act
contains an administrative-exhaustion requirement,
but it concluded that the requirement was in the
mold of an affirmative defense, not a jurisdictional
bar. The SNET court noted that “there is no lan-
guage in the Telecommunications Act that ex-
pressly proscribes a district court from hearing a
dispute concerning an ICA.”Jd. 520 F.Supp.2d at
354.In addition, the court noted that in Core, the
Third Circuit expressed no view on whether the ex-
haustion requirement is jurisdictional or an affirm-
ative defense. That being said, the Third Circuit left
undisturbed language in the underlying district
court opinion that:

FN2. Following the completion of briefing
on Global's motion to dismiss, the parties
filed notices of supplemental authority as
additional pertinent decisions were issued
by other federal courts. In response to a

.. supplemental-authority filing by Ohio Bell,
alerting this Court to the SMET opinion,
Global filed an opposition memorandum in
which it attempted to distinguish and mar-
ginalize SNET. Ohio Bell moved to strike
Global's opposition on the grounds that
Global violated Local Rule 7.2(a}{2) by
failing to seek leave of Court before filing
additional legal arguments. Global's unau-
thorized filing did constitute a violation of
the Local Rule. Notwithstanding this fact,
the Court DENIES Ohio Bell's motion to
sirike because the additional legal argu-
ments were helpful to the Court in resolv-
ing the complex issues raised by Global's
motion and because Ohio Bell was not in
any way prejudiced by Global's filing:
Ohio Bell took Global's opposition as an
opportunity to convince the Court of
SNET's merits by filing its own substantive
brief.
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[t]he issue is not one of federal jurisdiction. Re-
quiring parties to seek review by a state commis-
sion of a dispute arising out of an approved inter-
connection agreement does not exclude federal
jurisdiction. It only imposes an intermediate step
before getting to the federal court, not unlike an
exhaustion requirement.

Id. 520 FSupp2d at 354 (quoting Core Com-
me'ns v. Verizon Pa., 423 F.Supp.2d 493, 500
(E.D.Pa.2006)).

Global urges this Court to resist following SNET on
the grounds that the SNET court was applying
Second Circuit law, which differs from controlling
Sixth Circuit *923 law. True, the SNET court's de-
cision was predicated in part on Second Circuit pre-
cedent holding that an exhaustion requirement is
jurisdictional only if it is “essential to the existence
of the claim, or to ripeness, and therefore to the
presence of an Article III case or controversy.” Id.
at 353 (quoting Richardson, 347 F.3d at 434). Al-
though no similar analysis appears to exist in Sixth
Circuit case law, Global is wrong when it claims
that the Sixth Circuit treats all exhaustion require-
ments as automatically jurisdictional. Global cites
only a single generalized sentence from Bangura,
434 F.3d at 493, to support this proposition
(“Where a statute requires a plaintift to exhaust his
or her administrative remedies before seeking judi-
cial review, federal courts do not have subject mat-
ter jurisdiction to review the plaintiff's claim until
the plaintiff has exhausted his or her administrative
remedies.”); ignores the fact that the Bangura court
did not actually treat the exhaustion provision there
as jurisdictional and in fact declined to require ex-
haustion at all; and further ignores Sixth Circuit
case law holding that particular administrative-exhaus-
tion requirements are not jurisdictional. See eg.
McFarland v. Henderson, 307 F.3d 402, 406 (6th
Cir.2002) (stating that Title VII administrative-exhaus-
tion requirements are not jurisdictional prerequis-
ites and therefore are “subject to waiver, estoppel,
and equitable tolling™).

[5] Having concluded that the Act's exhaustion re-
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quirement is best treated as an affirmative defense,
not a jurisdictional bar, the Court must now determ-
ine whether Global has forfeited the defense. Ohio
Bell argues that by failing to plead exhaustion in its
answer and by waiting a year from the initiation of
this action to raise it, Global is not entitled to the
benefit of the defense.

This Court disagrees. As a threshold consideration,
Global has relied on the not-insubstantial body of
authority characterizing the Act's exhaustion re-
quirement as jurisdictional, and therefore likely did
not believe that the requirement was an affirmative
defense it was obligated to plead. The uncertainty
in this area of the law excuses Global's omission in
its answer. See e.g. Johnson v. Johnson, 385 F.3d
503, 516 (5th Cir.2004) (stating that “failure to
plead exhaustion in the answer is especially excus-
able here given that the law on the topic is not
clearly settled”). Further, Global asserted exhaus-
tion in its motion fo dismiss, which it brought a
year after these proceedings commenced and just
six months after Ohio Bell filed its amended com-
plaint. See Massey v. Helman, 196 F.3d 727, 735
(7th Cir.1999) (stating that the defendants suffi-
ciently preserved their exhaustion defense by
“making the argument in their motion to dismiss”).
Unlike in SNET, where the court found that Global
waited three years to assert the defense, Global has
not “foregone extensive opportunities to litigate it”
in this Court. SNET, 520 F.Supp.2d at 355.

Accordingly, the Court holds that the exhaustion re-
quirement of § 252(e)}{6) is an affirmative defense
that Global has properly invoked. Ohio Bell's
breach-of-ICA claims are therefore dismissed.F™

FN3. The Court rejects Ohio Bell's conten-
tion that a provision in the ICA permits it
to bypass PUCO. The provision that Ohio
Bell relies on says that in the event of a
dispute, either party may pursue “any rem-
edy available to it pursuant to law, equity,
or agency mechanism.” Contrary to Ohio
Bell's claim, this provision does not enable
it to avoid the exhaustion requirement of §
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252(e)(6). The provision says only that a
party may pursue “any remedy available to
it,” including a judicial remedy. As dis-
cussed above, federal review of Ohio Bell's
breach-of-ICA claims is still available, but
Ohio Bell must first seek relief before PUCQ.

%924 Finally, a word about the procedural basis for
the Court's order. Global has styled its motion as
one for dismissal under Rule 12(b)(1) and 12(h)(3)
for lack of subject matter jurisdiction. Because the
Court concludes that the exhaustion requirement is
not jurisdictional, it is precluded from dismissing
the breach-of-ICA claims pursuant to the Rule pro-
visions under which (Global has moved. Nonethe-
less, the Court will treat Global's motion as a Rule
i12(c) motion for judgment on the pleadings and
grant it on that basis. In Premiere, the Fifth Circuit
suggested that the district court should have treated
the defendant's motion as a Rule 12(b)(6) motion
for failure to state a claim. 440 F.3d at 687 n. 5. Or-
dinarily, though, this is disfavored because a
plamtiff is not required to plead facts negating an
affirative defense. See Mosely, 434 F.3d at 533.

“That means that the earliest possible time to con-
stder [Global's affirmative defense] would normally
be after the answer has been filed, if it is possible to
decide the issue through a Rule 12(¢) motion for
judgment on the pleadings.” Id  Global has
answered the amended complaint so a Rule 12({c)
motion is not premature, Moreover, because the is-
sue is ripe for resolution now and because Ohio
Bell does not dispute that it has not, in fact, sought
relief before PUCQO, the Court holds that the fairest
and most expeditious route is to dispose of Global's
motion as if it were a Rule 12(c) motion.

B. Ohio Bell's Federal-Tariff Claims

[6] There is no quesiion that federal courts are ves-
ted with jurisdiction to adjudicate federal-tariff
claims. See MCI Telecomms. Corp. v. Graham, 7
F.3d 477 (6th Cir.1993). Global does not dispute
this principle, but contends that resolution of each
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of Ohio Bell's federal-tariff claims depends upon an
interpretation of the ICA, and that therefore these
claims must first be presented to PUCQO. Global is
wrong. With respect to all three of its federal-tariff
claims, Ohio Bell has pleaded that it has provided
and billed Global for services it has rendered pursu-
ant to its federal tariff, but that Global has refused

to pay.

[7]1 Under the well-pleaded complaint rule, so long
as a basis for federal jurisdiction appears on the
face of the plaintiff's complaint, the complaint is
not jurisdictionally infirm. Louisville & Nashville
R.R. Co. v. Mottley, 211 1.S. 149, 154, 29 S.Ct. 42,
53 L.Ed. 126 (1908). Here, the first three counts of
the amended complaint expressly allege violations
of Ohio Bell's federal tariffs: Count one alleges that
Ohio Bell has billed Global for two “SS87 links at
the tariffed rate, but [Global] ha[s] not paid any of
the charges.” Count two alleges that Ohio Bell has
billed Global for “the transport and termination of
interstate toll traffic” under Ohio Bell's federal tar-
iff, but Global has refused to pay. Count three al-
leges that Global has “violated [Ohio Bell's] federal
tariff by failing to pay the tariffed rates for the local
number portability queries performed by [Ohio
Bell] on [Global's] behalf.” These factual allega-
tions are sufficient to invoke the Court's subject
matter jurisdiction to hear Ohio Bell's federal-tariff
claims. The fact that Global may defend against
these claims by relying on the ICA does not elimin-
ate this Court's jurisdiction. See Peters v. Lincoin
Elec. Co., 285 F.3d 456, 468 (6th Cir.2002) (“To
determine whether a claim arises under federal law,
a court, under the ‘well-pleaded complaint’ rule,
generally looks only to the plaintiff's complaint.”).

Accordingly, the Court DENIES Global's motion
as to Ohio Bell's federal-tariff claims.

*925 V. CONCLUSION

For the reasons set forth above, the Court construes
Global's motion as a Rule 12(c) motion for judg-
ment on the pleadings and GRANTS it as to Ohio
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Bell's breach-of-ICA claims, but DENIES it in all
other respects. The Court further DENIES Ohio
Bell's motion to strike.

IT IS SO ORDERED.

5.D.0hio,2008.

Ohio Bell Tel. Co., Inc. v. Global Naps Chio, Inc.
540 F.Supp.2d 914

END OF DOCUMENT
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3 CENTRAL DISTRICT OF CALIFORNI
, \
AN _ WESTERN DIVISION

PACIFIC BELL TELEPHONE COMPANY,

d/b/a AT&T CALIFORNIA, CV 05 - 7734 ODW (PJWx)
Plaintiff, ORDER GRANTING DEFENDANTS’
MOTION TO DISMISS FOR LACK OF
VS. SUBJECT MATTER JURISDICTION

GLOBAL NAPS CALIFORNIA, INC., et al.,

Defendants.

R T L P P L L L L e

This matter comes before the Court on Defendants Global NAPs California, Inc., Global
NAPs, Inc., Global NAPs Networks, Inc., and Global NAPs Realty, Inc.’s (collectively,
“Defendants”) Motion to Dismiss for Lack of Subject Matter Jurisdiction.! Having been fully

briefed, and after hearing oral argument, the Court rules as follows. A
) _ )

%

I  BACKGROUND

The Federal Telecommunications Act of 1996 (the “Act”) requires competing carriers to
interconnect their networks to enable customers of one network to call customers of another. 47
U.5.C.§251. Pursuant to the Act, competing local telephone companies must make arrangements
to pay each other reciprocal compensation for telecommunications. Reciprocal compensation is

the arrangement between two carriers in which each receives compensation from the other carrier

TN
0055

1 Joining n this Motion are Specially Appearing Defendants Ferrous Miner Holdings, Ltd. and Global
NAPs New Hampshire, Inc.
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for the transport and termination on each carrier’s network of local telecommunications traffic that
originates on the network of the other carrier. Reciprocal compensation arrangements ar%:t;iven
effect through interconnection agreements. These interconnection agreements can be amyed at
through negotiation or arbitration. Hlowever, any agreement adopted by such means must It}fen be
submitted for approval to the relevant state commission. Id. at § 252(e).

Plaintiff AT&T California (“Plaintiff’) and Defendant Global California are
telecommunications carriers that entered into an “Interconnection Agreement” (the “Agreement”),
as required by the Act. (SAC Y 1.) The Agreement specifies the rates, terms, and conditions upon
which AT&T California and Global California interconnect their networks and exchange certain
communication traffic. (/d) Issues not mitially agreed upon by the parties were submitted to the
California Public Utilities Commission (“CPUC”) for arbitration, pursuant to § 252(b) of the Act.
(SAC § 18.) After arbitrating the open issues, CPUC approved the parties’ Agreement. (/d.)
Neither party sought review of the CPUC’s determination and, as a result, the Agreement became
effective on August 11, 2003. {(Jd)

In accordance with the Agreement, from March 2004 to the present, AT&T California has
provided a number of services to Global California, including: (1) using AT&T California’s local
network to complete local aﬂd long distance calls that Global California delivers to AT&T
California, and (2) acting as a middleman to transport and route traffic destined to a third party
carrier where Global California delivers the traffic to AT&T California rather than a thirdlparty
carrier. (SAC 4 2.) Global California allegedly failed to pay for these services . (/d.)

On September 23, 2006, Plaintiff filed suit against Defendants in state court seéi(ing
payment of amounts due them under the Agreement. On October 28, 2006, Defendants removed
the case to federal court. Plaintiff then amended its complaint to add a quasi-contract/unjust
enrichment claim. On February 20, 2007, Plaintiff filed a Second Amended Complaint which
added five additional defendants: Global NAPS, Inc. (“Global Inc.”), Global NAPS Networks,
Inc. (“Global Networks™), Global NAPS Réalty, Inc. (“Global Realty”), Global NH, and Ferrous

Miner.
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Presently pending before the Court is Defendants’ Motion to Dismiss for Lack of Subject

Matter Jurisdiction. Defendants assert that this Court lacks jurisdiction over Plaintiff’s ﬁrs%%éause

payd

 of action for breach of contract (reciprocal compensation and intralata toll charges), secondicause
Lt

of action for breach of contract (transiting charges), and fourth cause of action for Unjust

enrichment.

II. LEGAL STANDARD

It is well established that Federal courts are courts of limited jurisdiction without general
subject matter jurisdiction. Kokkonen v. Guardian Life Ins. Co. of Am., 511 U.S. 375,377 (1994),
They can adjudicate only those cases which the Constifution and Congress authorize them to
adjudicate. See id. As such, Federal courts are presumptively without jurisdiction over civil
actions and the burden of establishing the contrary rests upon the party asserting jurisdiction,
KVOS v. Associated Press, 299 U.S. 269,278 (1936). Because of this, “[w]henever it appears by
suggestion of the parties or otherwise that the court lacks jurisdiction of the subject matter, the
court shall dismiss the action.” Fed. R. Civ. P. 12(h)(3). Aﬁd in order to sustain federal
junsdiction, the complaint must allege a claim under the Constitution or relevant federal statute
and must not be made solely for the purpose of obtaining federal jurisdiction. Bell v. Hood, 327
U.S. 678, 682-83 (1946).

A party challenging the court’s jurisdiction under Rule 12(b)(1) may do so by raising g:ither
a facial attack or a factual attack. See Whitev. Lee, 227 F 3d 1214, 1242 (Sth Cir. 2000). A'facial
attack is one where “the challenger asserts that the allegations contained in a complaint are
insufficient on their face to invoke jurisdiction.” Safe dir for Everyone v. Meyer, 373 F.3d 1035,
1039 (5th Cir. 2004). In evaluating a facial attack to jurisdiction, the Court must accept the factual
allegations in plaintiff’s complaint as true. See Miranda v. Reno, 238 F.3d 1156, 1157 n. 1 {Sth
Cir. 2001). For a factual attack, in contrast, the Court may consider extrinsic evidence. See
Roberts v. Corrothers, 812 F.2d 1173, 1177 (9th Cir. 1987). Further, the court does not have to

assume the truthfulness of the allegations, and may resolve any factual disputes. See White, 227
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>

F.3d at 1242. Thus, “[o]nce the moving party has converted the motion to dismiss into a factual
motion by presenting affidavits or evidence properly before the court, the party opposmg the
motion must furnish affidavits or other evidence necessary to satisfy its burden of estabhshlng
subject matter jurisdiction.” Savage v. Glendale Union High Sch., 343 F.3d 1036, 1339 n2 {9th
Cir. 2003).

[1I. DISCUSSION ‘

In support of their Motion, Defendants’ primary contention is that this Court has no subject
matter jurisdiction over Plaintiff’s first, second and fourth causes of action because “federal courts
do not have jurisdiction to hear disputes arising out of the interpretation and enforcement of
interconnection agreements unless they have been addressed in the first instance by the State
commission that approved the [Agreement].” (Mot. at 5.) Rather than address this argument head
on, Plaintiff’s opposition is rife with creativity. Specifically, Plaintiff’s arguments, among others,
are: (1) that this Court has supplemental jurisdiction over the claims Defendants seek to dismiss;

(2) that Defendants have waived any lack of subject matter jurisdiction argument; and (3) that

Defendants have contracted for § 1331 jurisdiction.

A.  The Court Lacks Subject Matter Jurisdiction Over Plaintiffs Breach Of Contract
Claims.

As a threshold matter, Plaintiff’s assertion that Defendants have waived their “theory” for
lack of subject matter jurisdiction “by waiting so inordinately long to raise it,” is without merit.
(Opp’n at 12). The Federal Rules clearly permit any party to address a court’s subject matter
jurisdiction “[wlhenever it appears . . . that the court lacks jurisdiction of the subject matter.” Fed.
R. Civ. P. 12(h)(3). Accordingly, “challenges to subject matter jurisdiction cannot be waived and
may be raised at any point in the proceeding.” Miguelv. Country F undil;g Corp.,309F.3d 1161,
1163-64 (Sth Cir. 2002).

Proceeding now to the merits of the underlying Motion, Defendants argue that § 252(e)(6)

deprives this Court of jurisdiction over Plaintiff’s breach of contract claims.* That section reads:

2 1n arguing to the contrary Plantiff states the following: “Defendants have relied on cases that discuss
Jurisdiction under § 252(e)(6) of the Act, but those cases have no bearing here. Plaintiff didn’t file any § 252(e)(6)
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In a case in which a State fails to act as described in paragraph (5), the proceeding
l:c)y the Commission under such paragraph and any judicial review of the;
ommission’s actions shall be the exclusive remedies for a State commission’s :t!

failure to act. Inany case in which a State commmission makes a determination under 7

this section, any party aggrieved by such determination may bring an action i an =

appropriate Federal district court to determine whether the agreement or statement .

meets the requirements of section 251 of this title and this section.
47 US.C. § 252(e)(6).

In finding that this section illustrates Congressional intent to deprive this Court of
jurisdiction over disputes arising from the Agreement, at least in the first instance, the Court
follows the reasoning behind the Third Circuit’s recent decision, Core Communications, Inc. v.
Verizon Pa., Inc., 493 F.3d 333 (3d Cir. 2007).

There, proceeding under the deferential standard espoused in Chevron v. Natural Res. Def.
Council, 467 U.S. 837 (1984)°, the Third Circuit found that Congress has not yet spoken on the
proper interpretation and enforcement procedure of disputes arising from already approved

interconnection agreements. Core, 493 F.3d at 340-4]1. Because the Act did not set out an

- enforcement scheme for a pure claim for breach of an interconnection agreement, the court turned

to the Acts implementing agency, the Federal Communications Commission’s (“FCC”), and its
opinion and order in [n the Matter of Starpower Communications, LLC, 15 F.C.CR. 11277
(F.C.C. 2000) to fill the “gap” left by the Act’s silence. Core, 493 F.3d at 341. In Starpower, the
FCC stated, “[i]n applying Section 252(e)(5), we must first determine whether a dispute arising
from interconnection agreements and seeking interpretation and enforcement of those agreements
is within the states’ ‘responsibility’ under section 252. We conclude that itis.” 15 F.C.C.R. at
11279. This “responsibility” of a state commission, Core noted, was subject to two different

interpretations. Core, 493 F.3d at 341-43. On the one hand, a narrow interpretation of

appeal 1n this case. We've never asserted that § 252(e)(6} is the bases for this Court’s jurisdiction.” (Tr. Sep. 24,
2007.) For lack of a better word, the Court’s response 1s: Exactly! Our opinion follows that reached in Core, infra.
Accordingly, our position is that federal courts may only review matters which have first been presented to the
appropriate state comumussion. Because 1t is undisputed that Plaintiff does not bring an “appeal” from a
determination made by the CPUC, we do not have junisdiction over their breach of contract claims.

3 Under Chevron, federal courts must defer to an umplementing agency’s (here, the FCC) interpretation
of a statute within its junsdiction if (1) “the statute is silent or ambiguous with respect to the specific issue” at
hand, and (2) “the agency’s answer is based on a permissible construction of the statute.” Chevron, 467 U.S. at
843.
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“responsibility” would suggest that state commissions have, at a minimum, the non-exclusive
authority to hear post-formation disputes involving approved interconnection agreements.%j]d. at
342. On the other, however, a state’s “responsibility” under § 252 suggests that there 1§sn0t a
shared role for the federal courts. Jd. Looking at the structure of the statutory scheme as a \';?hole,
and finding no indication in other FCC decisions that the state commissions’ jurisdiction over
post-formation disputes is shared with the federal courts, Core followed the latter, more broad
interpretation. Jd. Specifically, Core stated, “a ‘symmetrical and coherent regulatory scheme’
is one where the bodies that considered formation problems also resolve interpretation difficulties.
As with formation problems, federal court jurisdiction over state commission interpretation and
enforcement decisions should be limited to appellate review.” Id. at 342-43.

Though this precise question has not been heavily litigated, the Court finds no reason to
stray from Core s conclusions. In so holding, we recognize that at the heart of the Act is a scheme
of “cooperative federalism” whereby states were given primary responsibility over interconnection
agreements. As noted, “[r]ather than placing the entire scope of regulatory authority in the federal
government, ‘Congress enlisted the aid of state public utility commissions to ensure that local
competition was implemented fairly and with due fegard to the local conditions and the particular
historical circumstances of local regulation under the prior regime.” Global Naps, Inc. v. Mass.
Dep 't of Telecomm. and Energy, 4277 F.3d 34, 46 (1st Cir. 2005) (citaﬁon omitted). Permitting
parties to proceed straight to federal court would therefore circumvent tﬁe role of the relevant state
commission and would jeopardize the entire system of review established by the Act. ind. Bell
Tel. Co., Inc. v. McCarty, 30 F.Supp.2d 1100, 11064 (S.D. Ind. 1998); accord BeliSouth
Telecomms., Inc. v. MClmetro Access Transmission Servs., Inc. 317 F'.3d 1270, 1278 n. 9 (11th
Cir. 2003) (noting, “[a] court could ascribe to the agreement a meaning that differs from what the
state commission believed it was approving . . . . To deprive the state commission of authority to
interpret the agreement that it has approved would thus subvert the role that Congress prescribed

for state commissions.”); accord Sw. Bell Tel. Co. v. PUC, 208 F.3d 475, 479-80 (5th Cir. 2000)

* Indeed, it is this view Plaintiff relies upon in 1ts Opposition. (Opp’n at 11) {“Starpower . . . merely
“graftfed] onto the [1996] Act an exhaustion requirement.”).
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(“the Act’s grant to the state commissions of plenary authority to approve or disapprove these

interconnection agreements necessarily carries with it the authority to interpret and enfoﬁc;:jc the

& .

n

provisions of agreements that state commissions have approved.”). A

Here, Plaintiff’s first and second causes of acﬁon allege pure claims for breach 6f ‘their
Agreement. In particular, Plaintiff seeks recovery of certain (large) sums of money for
Defendants’ failure to pay reciprocal compensation and transiting charges. Though cognizant of
Plaintiff’s plight, the Court, at this time, cannot provide any redress. Without delving into the
merits of Plaintiff’s claims, the Court notes that enforcement of the parties” Agreement necessarily
entails interpretation of the terms and conditions contained therein - determinations which, the
Court is persuaded, ought to be addressed, in the first instance, by the CPUC. To the extent a
select minority of cases hold otherwise, the Court declines to follow them. Interconnection
agreements are the tools through which the Act is enforced and we find it entirely consistent with
the Act to have the CPUC interpret the parties” Agreement in the first instance, and then subject
their interpretations to federal review.” See BellSouth Telecomms., 317 F.3d. at 1278.

B.  The Parties Cannot Invoke This Court’s Jurisdiction By Agreement

In further support of their position that this Court has subject matter jurisdiction over their
breach of contract claims, Plaintiff’s point to language in the parties’ Agreement which provides
that any party may pursue “any remedy available to it pursuant to law, equity or agency
mechanism.” (Opp’n at 10.) Plaintiff’s argument fails for two reasons. First, because the Court

is of the opinion that Plaintiff’s breach of contract claims must first be presented to the CPUC,

> Atths point the Court finds 1t appropriate to address the Supreme Court’s decision in Verizon Md Inc.
v. Pub Serv. Comm'n of Md , 535 U S. 635 (2002). Plaintiff argues, both in their papers and at the September 24,
2007 hearing, that the Court’s position is inconsistent with Verizon Md. The Court, however, finds that no
inconsistency exists, The Supreme Court held only that § 252(e)(6} does not divest the district courts of their
authority under 28 U.S.C. § 1331 to review a state commission’s order for compliance with federal law. Verizon
Md., 535U S, at 642. In other words, the Supreme Court merely settled the question of whether federal courts
could review a state commission’s “interpretation or enforcement of an [existing] interconnection agreement”
because only arbitration and approval are expressly mentioned in § 252. Id. The court concluded that nothing in
etther § 252(e)(6) or m the rest of the Act limited federal jurisdiction that would otherwise exist under § 1331 over
rulings that were allegedly violative of federal law. /d. It did not, however, hold that federal district courts have
Jurisdiction to decide such questions in the first instance, prior to consideration and decision by a state commission.
Indeed, the Supreme Court’s holding actually presupposes a determmation made by the appropriate state
commisston in the first instance; a determunation which we do not have here.
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bringing those claims to this Court is not an “available” remedy. Second, and more pointedly, in
foreclosing this exact argument the Eastern District of Virginia, when faced with muc}g%nore
unambiguous contractual language, stated, “parties cannot contract for judicial review ingftéirect
contravention to the Telecommunications Act.” Bell Atl. Va., Inc. v. Worldcom Techs. of Va., 70
F.Supp.2d 620, 626 (E.D. Va. 1999); accord AT&T Commc 'ns of Ohio v. Ohio Bell Tel. Co., 29
F.Supp.2d 855, 856-57 (S.D. Ohio 1998).> Accordingly, Plaintiff cannot seek refuge in the
parties’ dispute resolution clause.

C. The Court Will Not Exercise Supplemental Jurisdiction

Finally, as alluded to above, the thrust of Plaintiff’s argument is that this Court’s
jurisdiction over Plaintiff’s third cause of action for failure fo pay federal tariff rates permits the
exercise of supplemental jurisdiction over its breach of contract claims. Plaintiffis incorrect. As
already discussed, bringing to the federal courts, in the first instance, claims for breach of an
interconnection agreement would undermine the role Congress has prescribed for state
commissions. For those same reasons, Plaintiff’s attempt to “back-door” it’s claims as
supplemental must fail as well.”

To be clear, the Court récognizes that judicial efficiency could best be served by hearing
all of Plaintiff’s claims at the same time. Therefore, it is at this point where we pick up where
Core left off and find that a stay of Plaintiff’s federal tariff claim would be appropriate pending
refiling, if any, of Plaintiff’s first and second causes of action once CPUC has made its

determination. And because we find, and both parties agree, that Plaintiff’s fourth cause of action

® The relevant contractual language in Bell Al Va., Inc stated, “[alny dispute between the Parties
regarding the interpretation or enforcement of this Agreement or any of its terms shall be addressed by good faith
negotiation between the Parties, in the first mstance Should such negotiations fail to resofve the dispute mn a
reasonable time, either Party may Initiate an appropriaie action in any regulatory or judicial forum of competent
Jurisdiction.” Bell Adl. Va, Inc., 70 F.Supp.2d at 626 (emphasis 1n original).

7 In arguing to the contrary, Plamtiff relies on Mich Bell Tel. Co v MCIMetro Access Transmission
Servs., Inc., 323 F.3d 348, 355-56 (6th Cir. 2003), Connect Comms Corp. v. Sw Bell Tel , 467 F 3d 703, 707-09
(8th Cir. 2006), and Sw. Bell Tel. Co. v. Brooks Fiber Comms. of Okla., Inc., 235 F.3d 493, 498 (10th Cir. 2000).
Plaintiff drastically misstates the conclusions reached 1n these cases regarding supplemental jurisdiction. These
cases do not, as Plaintiff contends, stand for the proposition that federal courts may hear, pursuant to § 1367, claims
for breaches of interconnection agrecments that were not first presented to the appropriate state commission.
Rather, these cases merely asserted that federal courts may mvoke supplemental jurisdiction over a state

commission’s state law determinations,

0062




WO ) O v B W e

o T NG T N S N S W T N S N T N S N T S S e T T e T e

Case 2:05-cv-07734-ODW-PJW  Document 130 Filed 10/03/2007  Page 9 of 9

for damages in quasi-contract cannot be presented before the CPUC, and to the extent that it is
A

directly intertwined with Plaintiff’s other breach of contract claims, that claim is dismissed without
i,

prejudice. 2t

[N

LR

IV. CONCLUSION

For the forgoing reasons the Court finds that the Act makels only a limited grant of
jurisdiction to the federal district courts toreview only those disi;utes that have been first presented
to the appropriate state utilities commission. We find especially persuasive the reasoning adopted
by the Third and Eleventh Circuits and conclude that the statutory scheme set forth in the Act
makes the state regulatory commissions the initial decision-makers in disputes involving
interconnection agreements. Accordingly, Plaintiff’s first and second causes of action are hereby
DISMISSED without prejudice, pending any refiling once CPUC has made its determinations.
Plaintiff’s third cause of action is hereby STAYED and Plaintiff’s fourth cause of action is
DISMISSED without prejudice.®

IT IS SO ORDERED.

DATE: October 1, 2007

OTISD. WRIGPW '
UNITED STATESDISTRICT JUDGE

® Though the Court appreciates Plaintiff’s concerns, dismissal at this stage in the proceedings will not be
exceptionally prejudicial. Undoubtedly, all discovery already completed will be invaluable in proceedings before
the CPUC and to any future litigation in this Court,
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TO THE COURT, ALL PARTIES, AND THEIR ATTORNEYS OF RECORD:
Pursuant to the Court’s June 30, 2008 Order, Plaintiff Pacific Bell Telephone
Company d/b/a AT&T California (“AT&T California™) hereby notifies the Court
that, on September 22, 2008, the California Public Utilities Commission issued its
final Modified Presiding Officer’s Decision Finding Global NAPs California in
Breach of Interconnection Agreement (the “Modified Decision™) in Pacific Bell
Telephone Company v. Global NAPs California, Inc., California Public Utilities
Commission Case No. 07-11-018 (the “CPUC Case™)." A copy of the Modified

Decision is attached hereto as Exhibit A.

The Modified Decision adopts with slight modification the June 4, 2008
decision of Administrative Law Judge Hallie Yacknin finding that Global NAPs
California, Inc. (“Global NAPs”) breached the parties’ interconnection agreement.
In summary, the Modified Decision “finds that Global Naps Califofnia (GNAPs)
has breached its interconnection agreement with . . . AT&T California . . . and
owes AT&T the amount of $18,589,494.17 through the December 2007 bill, plus
any charges that have accrued since that time.” Modified Decision at 1,

/1
/1
/1
/i
/1
/11
/1
/i

1 AT&T California initiated the CPUC Case _fol_!owin%_the Court’s grant of the
Motion to Dismiss for Lack of Subject Matter jurisdiction hiled by defendants
Global NAPs California, Inc., Global NAPs, Inc., Global NAPs Kealty, Inc.,
Global NAPs Networks, Inc., Global NAPs New Hampshire, Inc., and Ferrous
Miner Holdings, Ltd.

]

STATUS REPORT RE: FINAL RULING BY CALIFORNIA PUBLIC
UTILITIES COMMISSION; CASE NO. CV03-7734 ODW (PJWx)
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Pursuant to the CPUC Rules of Practice and Procedure, Global NAPs may file

an application for rehearing with the CPUC within 30 days of the date of mailing of
the Modified Decision. See CPUC Rule 16.1(a).

Dated

: September 24, 2008 MAYER BROWN LLP

CHRISTIAN F. BINNIG
JOHN NADOLENCO
HANS J. GERMANN

MATTHEW H. MARMOLEJO

By:/s/ Matthew H. Marmoiejo

Matthew H. Marmolejo
Attorneys for Plaintiff

PACIFIC BELL TELEPHONE COMPANY

2

28789764

STATUS REPORT RE: FINAL RULING BY CALIFORNIA PUBLIC
UTILITIES COMMISSION; CASE NO. CV05-7734 QDW (PIWx)
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AL]/MOD-POD/HSY/tcg Date of Issuance 9/22/2008

Decision 08-09-027 September 18, 2008
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Pacitic Bell Telephone Company, a California
corporation d/b/a AT&T California (U1001C),

Complainant, Case 07-11-018

(Filed Novembér 19, 2007)
V.

Global NAPs California, Inc. (U6449C),

Defendant.

MODIFIED PRESIDING OFFICER’S DECISION FINDING GLOBAL NAPs
CALIFORNIA IN BREACH OF INTERCONNECTION AGREEMENT

1. Summary
This decision finds that Global NAPs California (GNAJPs) has breached its

interconnection agreement with Pacific Bell Telephone Company doing business
as AT&T California (AT&T), and owes AT&T the amount of $18,589,494.17
through the December 2007 bill, plus any charges that have accrued since that
time. |

In 2003, AT&T and GNAPs entered into an interconnection agreement,.
approved by the Commission in Decision (D.} 02-06-076, to interconnect their
networks and exchange traffic. At GNAPs’ fequest, AT&T established trunks to
exchange traffic under the agreement, and GNAPs began delivering traffic to
AT&T over those trunks. AT&T either terminates the fraffic to its own end-user

customers, or it hands the traffic off to other local telephone carriers for delivery

352200 -1-
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to their end-user customers. GNAPs has refused to pay for these services on the
basis that (1) the Commission lacks jurisdiction to impose access charges for this
traffic because it is jurisdictionally interstate; (2) pursuant to the federal
‘regulation commonly referred to as the Enhanced Service Provider (ESP)
exemption, the traffic is exempt from access charges; and (3) the charges are
inaccurate because they do not reflect the nature of the calls.

In D.07-09-050, the Commission previously addressed and rejected
GNAPs" arguments that we lack jurisdiction over this matter by virtue of the
nature of the traffic at issue. In 13.07-01-004 (modified by D.07-08-031, denying
GNAPs' rehearing application), the Commission previously addressed and
rejected GNAPs” arguments that the traffic is exempt from charges pursuant to
the ESP exemption. The charges billed by AT&T accurately reflect the terms of
the interconnection agreement.

We order GNAPs to pay AT&T the amount of $18,589,494.17 through the
December 2007 bill, plus any charges that have accrued since that time, for

- AT&T's termination and transiting of traffic delivered to it by GNAPs.

2. Background
On November 30, 2001, GNAPs filed Application (A.) 01-11-045 for

arbitration of an interconnection agreement to interconnect and exchange traffic
with AT&T pursuant to Section 252(b) of the Telecommunications Act. The
Commission, in D.02-06-076 (modified by D.03-07-039, denying rehearing),
approved the interconnection agreement and ordered the parties to enter into it;
the parties did so in 2003.

The interconnection agreement sets forth the terms and conditions under
which the parties will interconnect their networks and exchange traffic. The

interconnection agreement provides that traffic exchanged between the parties

-9
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will be classified as either local, transit, optional calling area, intralL ATA toll, or
interLATA toll traffic, and specifies the charges for each. The interconnection
agreement specifies the different types of trunks that may be established
between the parties’ networks to exchange the different classes of traffic, and
provides that local and intralLATA toll traffic may be combined on the same
trunk groups, whi].e interLATA traffic must be fransported over a trunk group
separate from local and intral.ATA toll traffic. GNAPs submitted Access Service
Requests to AT&T requesting the establishment of combined Jocal/intraLATA
toll trunks, and represented that either 99% or 100% of the traffic would be local.
GNAPs and AT&T established combined local/intralLATA toll trunks for their
exchange of traffic. |

The interconnection agreement specifies the charges for traffic exchanged
over the combined local/intraLATA toll interconnection trunks: (1) local calls
that AT&T terminates to its own end-users are subject to local reciprocal
compensation charges, (2} intraLATA toll calls that AT&T terminates to its own
end-users are subject to the intraLATA toll or intrastate access charges specified
in AT&T’s intrastate access tariff, and (3) calls that AT&T transits to a third-party
carrier are subject to transit charges. '

The agreement requires GNAPs to provide AT&T with quarterly usage
reports showing the percent of the traffic delivered over the combined
local/intralLATA toll traffic trunks that GNADPs charges as local versus toll,’ or
Percent Local Usage factor (PLU), for AT&T to use to distinguish between local
and intralLATA toll traffic for billing purposes. AT&T notified all

1 GNAPs has the discretion to establish the local calling area for its own customers and,
therefore, define what is a local call versus a toll call. (See, e.g., D.02-06-076, pp. 23-24.)
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interconnecting carriers that, in the absence of receiving usage reports, it will
apply a default PLU percentage of 83% local traffic and 17% intraLATA toll
traffic. GNAPs has not provided AT&T with usage reports.

Beginning in or about March 2004, GN APs has used the combined
local/intraLATA toll trunks to deliver traffic to AT&T for termination to AT&T
end-users and for transiting to third-party carriers. AT&T has billed for
terminating and transiting this traffic pursuant to the interconnection agreement,
using the default PLU factor. GNAPs has declined to pay any of the billed
charges. AT&T brought this action for breach of the interconnection agreement.

GNAPs defends its non-payment of the billed charges on three grounds:
(1) the Commission does not have jurisdiction to require payment of access
charges because the traffic at issue is jurisdictionally interstate, (2) the traffic for
which AT&T seeks compensation is exempt from access charges pursuant to the
Federal Communication Commission’s (FCC) ESP exemption, and (3) the billed

amounts are inaccurate because they do not reflect the nature of the traffic.

3. Nature of the Traffic
At the core of all three of its defenses, GNADPs claims that the traffic at

issue is exempt from access charges by virtue of its physica] and jurisdictional
nature. Accordingly, before we consider GNAPs’ legal claims, it is necessary to
determine the physical nature of the traffic.

GNAPs claims that all of its customers are ESPs. As we stated in
D.07-08-031, the more precise term is Internet service providers (ISPs), which are
a subclass of ESPs. (D.03-07-039, p. 11.) Consistent with this more precise
definition, GNAPs" Assistant General Counsel James Scheltema testified that all

the traffic at issue involved the Internet, that is, Internet protocol (IP) format, at
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some point in its transmission. AT&T does not appear to dispute this factual
assertion. |

GNAPs makes the further claim that all the traffic it exchanges is voice
over the Internet protocol (VoIP) traffic. The record on this claim is inconclusive.
GNAPs” Director of Network Operations Jeffrey Noack testified that GNAPs
does not know whether the communication it receives from its customers is
voice, data or a mix thereof, and does not know how the traffic was delivered to
its ESP customers. In its opening brief, GNAPs points to a very recent decision
of the New York Public Service Commission (New York PSC), which determined
that the traffic at issue in that case was VolP, as evidence of the factual nature of
the traffic at issue here. However, that determination was based on affidavits
from GNAPs’ customers that send traffic to New York; we have no evidence in
this record to determine that it is also the nature of the traffic that GNAPs sends
to AT&T in California.? In its reply brief, GINAPs asserts that the nature of its
California traffic is the same as its New York traffic, and that the same customers
are involved in both sets of traffic. GNAPS' factual assertions in brief do not
constitute evidence.

A further factor to be considered is whether the traffic originated as IP
traffic, as opposed to on the public switched telephone network (PSTN). As
discussed above, the evidence shows that GNAPs does not know how the traffic
originated. Conversely, AT&T’s Area Manager for Regulatory Relations Jason

Constable testified that GNAPs’ traffic patterns do not match the common traffic

2 New York Public Service Commission Order Directing Negotiation, Complaint of TVC
Albany, Inc. d/b/a Tech Valley Communications Against Global NAPs, Inc. for Failure to Pay
Intrastate Access Charges, Case 07-C-0059 (March 20, 2008).
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patterns for [P-originated VoIP. While IPP-originated VolIP is typically sent in
comparable amounts as it is received, over 97% of the traffic exchanged between
GNAPs and AT&T is sent from GNAPs to AT&T. In addition, for the single day
of January 8, 2008, AT&T matched nearly 3,500 billing recordé of GNATPs' traffic
that terminated on AT&T's network with billing records for calls that originated
from an AT&T incumbent local exchange carrier (ILEC) end-user on the PSTN, in
another state dialing a 1+ (long distance) call.

In sum, we find that all of the traffic at issue was delivered to GNAPs from
GNAPs’ ISP customers (ISPs being a subclass of ESPs), and that GNAPs
delivered it to AT&T for termination to AT&T’s end-user customers or for transit
to a third party carrier. There is no dispute that all of the traffic may have
involved IP format at some point in its transmission. We cannot determine on
this record whether the traffic at issue is VolP. However, assuming that some or
all of it was VoIP traffic, we find that it likely originated on the PSTN, not on the
Internet.

With this understanding of the nature of the traffic at issue, we turn to

GNAPs legal defenses against paying the claimed charges.

4. Commission Jurisdiction
GNAPs argues that, because the traffic at issue is [P-enabled and/or VolIP

traffic, it is jurisdictionally interstate in nature and the Commission may not
exercise jurisdiction over AT&T’s claim. GNAPs’ argument is barred by the
doctrine of judicial estoppel and, in any e\;rent, entirely without merit.

AT&T originally brought this claim before a federal court, but GNAPs
successfully obtained its dismissal on the ground that this Commission has
exclusive jurisdiction over claims for breach of the interconnection agreement.

The federal court agreed with GNAPs that AT&T’s interconnection agreement

_6-
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claims must be presented to the Commission for interpretation of the partics’
agreement in the first instance.

The doctrine of judicial estoppel bars GNAPs from taking a contrary
position here. The doctrine applies when “(1) the same party has taken two
positions; (2) the positions were taken in judicial or quasi-judicial administrative
proceedings; (3) the party was successful in asserting the first position (i.e., the
tribunal adopted the position or accepted it as true); the two positions are totally
inconsistent; and (4) the first position was not taken as a result of ignorance,
fraud, or mistake.” (Jackson v. County of Los Angeles (1997), 60 Cal. App .4t 171,
183.) These factors apply here.

In any event, the Commission previously rejected GNAPs" arguments,
when it denied GNAPs" application for rehearing of D.07-06-044, in which the
Cormmission suspended GNAPs’ Certificate of Public Convenience and
Necessity until it pays Cox California Telcom, LLC {Cox) amounts due under
those parties’ interconnection agreement. D.07-09-050 affirmed our authority
under the Telecommunications Act of 1996 to arbitrate, interpret and enforce
interconnection disputes, and went on to address GNAPs’ specific arguments as
follows:

GNADPs relies on two primary sources to support for its
contention that this Commission is without jurisdiction to
adjudicate this complaint case that resulted from GNAPs' failure
to honor its Interconnection Agreement with Cox. The first
source is the Federal Communications Commission’s (“FCC")
Notice of Proposed Rulemaking (“NPRM”) on IP-Enabled Services
(2004) 19 FCC Red 4863, 4864-68. GNAPs asserts that the NPRM
preempted all regulation of Voice over Internet Protocol (VolP)
traffic. The other source is In the Matter of Vonage Holdings Corp
(2004) 19 FCC Red 22404, aff'd by Minn, Pub. Util. Comm'n v. FCC
(8t Cir. 2007) 483 F.3d 570, 579. In Vonage, the FCC preempted a
regulation promulgated by the Minnesota PUC that required

.7
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Vonage (a VolP provider) to comply with state regulations
governing telephone services. The Eighth Circuit upheld the
FCC's ruling as reasonable because it was impractical or
impossibie to separate VolP service into interstate and intrastate
components.

GNAPs asserts that Minn. PUC upheld the FCC’s determination that

~ VolP is jurisdictionally interstate and subject to the FCC's exclusive
jurisdiction. [Fn. omitted.] While Vonage and Minn. PUC did
indicate that state commissions cannot require VoIP providers to
comply with state statutes and regulations governing telephone
service within their jurisdiction, they did not conclude that state
commissions cannot enforce interconnection agreements that require
the payment of interconnection charges on VolP calls that terminate
on the PSTN. Thus, GNAPs' reliance on Vonage is misplaced.
Vonage was solely a VoIP provider which sought to avoid
regulation by the Minnesota PUC, whereas GNAPs is not a Voll?
provider. The federal district court concluded in its Order Denying
Motion for Preliminary Injunction in this proceeding that “[t]he fact
that Global NAPs may use Internet protocols to receive traffic from
its ESP customers before transmitting that traffic to an end peint on
the PSTN through Cox’s facility does not make it a VoIP provider.”
[Fn. omitted.] Rather, GNAPs is a certificated carrier, licensed by
this Commission, and subject to its jurisdiction.

Moreover, just because traffic may be jurisdictionally interstate
does not preempt the Commission from review and enforcement
of the interconnection agreements. GNAPs claimed that
interstate traffic was preempted in the context of ISP-bound
traffic, which is deemed to be interstate, and the Court rejected
it. [Fn. omitted.] The Court noted that the ISP Remand Order
“reserve[d] state commission authority in certain relevant
matters,” including the arbitration, review and enforcement of
interconnection agreements, even where they dealt with
ISP-bound (interstate traffic). [Fn. omitted.] This Commission
also rejects GNAPs" argument.

" Nor does the use of IP-enabled services in the transport of a call
result in the states being deprived of jurisdiction. [Fn. omitted.]
The AT&T IP Decision involved calls that were transported in
part over IP circuits, although they began and ended as landline-

_8-
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based phore calls over the PSTN. It was argued that the
pending NPRM on IP-enabled services preempted state access
charges for such calls, similar to GNAPs” argument here.
Recognizing that the issue of applying access charges to traffic
that uses IP was being considered in the NPRM, the FCC

nevertheless held that intrastate access charges applies to these
calls:

We are undertaking a comprehensive examination of issues
raised by the growth of services that use IP, including carrier
compensation and universal service issues, in the IP-Enabled
Services rulemaking proceeding. In the interim, howeuver, to
provide regulatory certainty, we clarify that AT&T's specific
service is subject to interstate access charges... AT&T obtains the
same circuit-switched interstate access for its specific service
as obtained by other interexchange carriers, and, therefore,
ATET s specific service imposes the same burdens on the local
exchange as do circuit-switched interexchange calls. 1t is
reasonable that AT&T pay the same interstate access charges as
other interexchange carriers for the same termination of calls over
the PSTN, pending resolution of these issues in the Intercarrier
Compensation and IP-Enabled Services rulemaking proceedings.
{Order, In the Matter of Petition for Declaratory Ruling that
AT&ET's Phone-to-Phone 1P Telephony Services are Exempt from
Access Charges (2004) 19 FCC Red 7457, 7464-65, ¥ 15.]

This statement makes clear that the mere use of IP in the
transport of calls does not result in federal preemption, nor does
the pendency of the NPRM on IP-enabled services.

(D.07-09-050, pp. 8-12.)
GNAPs makes the same jurisdictional arguments here that the
Commission addressed and rejected in D.07-09-050. We do not find them any

more persuasive in their repetition.?

3 Although AT&T does not raise it as an offense, the doctrine of collateral estoppel might
reasonably be held to bar GNAPs’ litigation of this jurisdictional issue, as it was conclusively

Footnote conltinued on next page
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GNAPs supplements its previous argument with citations to two recent
decisions, the New York PSC order discussed previously, and Vonage Holdings,
Corp. v. Nebraska Public Service Commission, 2008 WL 584078 (D.Neb. 2008). Both
of these decisions concern similar facts and appear to follow the earlier Vonage
decision, and GNAPs' reliance on them is misplaced for the same reasons as is its
reliance on Vonage. Specifically, these decisions merely reiterate that state
commissions may not assess statutory or regulatory charges against Voll’
providers; they do not deny the state commissions’ authority under the
Telecommunications Act of 1996 to arbitrate, interpret and enforce
interconnection disputes. Indeed, the New York PSC Order affirms the state
commissions” authority: rather than allow the complaining carrier to block
traffic from the other for lack of compensation, the New York PSC exercised
jurisdiction over the dispute by ordering the carriers to work out a traffic
exchange agreement establishing rates, charges, terms and conditions for the
VolP traffic at issue there.

GNAPs argues that the billed amounts are intrastate access charges, which
cannot be applied to its VoIl or IP-enabled traffic. GNAPs maintains that it
should not be penalized for AT&T’s failure to provide an interconnection option
that reflects that the traffic is jurisdictionally interstate but not subject to access
charges. GNAPs' argument is without merit. First, as the FCC determined in the
AT&T IP Decision, intrastate access charges may apply to VoIP traffic that begins
and ends as landline-based phone calls over the PSTN. (AT&T IP Decision, 19

determined as against GNAPs in D.07-09-050. (Vandenburg v. Superior Court (1999) 21
Cal.4th 815; see also Parklane Hosiery Co. v. Shore (1979) 439 U.8. 322, 99 8.Ct. 645,
upholding the trial court’s discretion to use the doctrine offensively against the defendant.)

-10 -

0077




Case 2:05-cv-07734-ODW-PJW  Document 141 Filed 09/24/2008 Page 15 of 24

C.07-11-018 ALJ/MOD-POD/HSY /tcg

FCC Red 7457, 7464-65, 9 15.) Even assuming that the traffic at issue here is VoIP
(which we cannot determine on this record), it ends on the PSTN. The bar
against intrastate access charges does not apply to this traffic. Second, the
charges are not regulatory charges. Rather, they are contractual charges arising

out of the parties’ interconnection agreement.

5. ESP Exemption

GNAPs asserts that the traffic at issue is exempt from the charges billed by
AT&T because the traffic involved the Internet or IP format and, as such, is
subject to the FCC's ESP exemption.

The Commission previously rejected GNAPs” arguments that it presented
in Case 06-04-026, Cox California Telecom 1.LC v. Global NAPs California, Inc. The
Commission determined that “[t]he only relevant exemption from the access
charge regime under Federal law is for ISP-beund traffic rather than ISP-originated
traffic....” (D.07-01-004, p. 5, emphasis in original.)

GNAPs cites to § 11 of the ISP Remand Order for its proposition that an ESP
exemption applies to traffic that is routed to or from I5Ps. To the contrary,
nothing in § 11 refers to traffic that is routed from 15Ps:

ISPs, one class of enhanced service providers {(ESPs), also may

utilize {local exchange carrier (LEC)] services to provide their

customers with access to the Internet. In the MTS/WATS Market

Structure Order, the [FCC] acknowledged that ESPs were among

a variety of users of LEC interstate access services. Since 1983,

[...] the [FCC] has exempted ESPs from the payment of certain

interstate access charges. Consequently ESPs, including ISPs,

are treated as end-users for the purpose of applying access

charges and are, therefore, entitled to pay local business rates for

their connections to LEC central offices and the public switched

telephone network (PSTN). Thus, despite the [FCC’s]
understanding that ISPs use interstate access services, pursuant

11 -
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to the ESP exemption, the Commission has permitted ISPs to
take service under local tariffs.

By its plain language, ¥ 11 refers to ISPs strictly in the context of their utilization
of local exchange carrier services to provide their customers with access fo the
Internet. Here, in contrast, the traffic at issue is traffic that GNAPs receives from
its ISP customers, not that it delivers to them.

GNAPs argues that removing the ESP exemption on the basis that GNAPs’
customers, and not GNAPSs itself, are ESPs would frustraie the FCC’s intent to
exempt this traffic from interstate access charges. We do not find intent by the
FCC to exempt traffic that originates on the Internet from interstate access
charges, regardless of GNADPs’ status and the services that it provides to its
customers. Even assuming that GNAPs shares the ESP status of its customers,
the traffic does not utilize AT&T’s services to provide access to the Internet. The
ESP exemption does not apply to this traffic.

GNAPs points out that its network architecture is not that of a traditional
local exchange carrier; its transport mode is ATM, not analog TDM. GNAPs
argues that, although AT&T requires that GNAPs translate its digital traffic into
analog TDM mode, this requirement by AT&T cannot be applied to strip it of its
character as exempt traffic. These observations are irrelevant to the issue of
whether the traffic at issue is ISP-bound. The ESP exemption is inapplicable to
traffic that is not .ISP—bound., regardless of the traffic’s transport mode.

GNAPs argues that the interconnection agreement does not govern fratfic
that is beyond the Commission’s regulatory authority and therefore cannot be
applied to overcome the application of the ESP exemption. This argument fails
because, as we have discussed, its premise that the traffic is beyond the

Commission’s regulatory authority is without merit.

-12 -
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6. Accuracy of Billed Amounts
ATE&T billed GNAPs for terminating and transiting traffic delivered over

the combined local/intralLATA tol] trunks. AT&T billed the terminating traffic
using the default PLU factor to apply the local versus intraLATA toll charges,
and billed the transited traffic at the transiting rate. GNAPs does not challenge
AT&T's calculation of the bills. Rather, GNAPs asserts that AT&T's bills are
inherently inaccurate for being based upon a comparison of NXX codes,* and for
inappropriately imposing access charges and applying the PLU factor to
IP-enabled traffic. We discuss these arguments below.,

GNAPs argues that AT&T’s invoices are inherently inaccurate because
they are generated using Carrier Access Billing System (CABS) billing, which is
premised upon a comparison of NXX codes. GNAPs points out that, for VolP
and IP-enabled traffic, the NXX codes do not necessarily reflect the end-user’s
physical location. Thus, for example, AT&T bills the traffic as local or intralLATA
toll even if the end-user originating the call is physically located outside the
geographic location pertaining to that particular NXX code. GNAPs argues that,
therefore, the bills are inaccurate.

GNAPs is mistaken as to the billing procedure. AT&T did not use NXX
codes to determine whether the traffic was local and/or intraLATA toll. Rather,
the traffic at issue was deemed to be local and/or intraLATA toll based on its
delivery over the combined local/intralLATA toll trunks. Nor did AT&T use
NXX codes to distinguish between local and intraLATA toll traffic. Pursuant to

the interconnection agreement, all of the traffic that is delivered to AT&T’s own

* NXX codes are the first three digits in a telephone number, and designate the central
office or switch to which the number is assigned.

-13 -
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end-users is billed either as local or intraLATA toll based on the PLU factor
provided by GNAPs. Because GNAPs did not provide a PLU factor, AT&T
applied the default PLU. NXX codes did not factor into AT&T’s billing.

GNAPs argues that the billed amounts are intrastate access charges, which
cannot be applied to its VoIP or IP-enabled traffic. GNAPs’ argument is without
merit. The billed amounts are transiting and terminating charges for traffic
exchanged over local/intraLATA toll trunks pursuant to the interconnection
agreement. Irrespective of the scope of any purported FCC access charge

~ exemption for “ESP” or VolIP traffic, GNAPs is bound by its interconnection
agreement and must pay the charges due under it.

GNAPs maintains that it should not be penalized for AT&T’s failure to
provide an interconnection optionr that would allow GNAPs to deliver traffic that
is jurisdictionally interstate without subjecting it to the charges at issue. If
GNAPs believed that the terms of the interconnection agreement should not
apply to particular types of traffic, it could have sought arbitration of the issue
before entering into the agreement. Having agreed in the interconnection
agreement to pay for transiting and termination of traffic delivered over
local/intralLATA toll trunks, GNAPs is bound by it. (Pacific Bell v. Pac West
Telecomm, Inc., 325 F.3d 1114, 1127 (9t Cir. 2003)(citing 47 US.C. § 252(a)(1}.)

GNAPs asserts that the charges constitute access charges, which cannot be
applied to GNAPs' [P-enabled traffic. As we discussed above, the charges are
not regulatory charges. Rather, they are contractual charges arising out of the
parties’ interconnection agreement, which was approved by the Commission in
the exercise of our authority under the Telecommunications Act of 1996 to

arbitrate, interpret and enforce interconnection disputes.

~14 -
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GNAPs asserts that the PLU factor is inapplicable to its IP-enabled traffic.
This argument reiterates GNAPs’ position, which we reject, that I[P-enabled
traffic is exempt from charges under the interconnection agreement.

GNAPs notes that it provides no dial tone services like traditional carriers
and that it only presents its traffic to AT&T in other than IP format because
AT&T requires it to do so. These observations do not lead us to conclude that
the billing calculation is inaccurate or that the traffic is not governed by the
interconnection agreement.

We find that AT&T properly calculated $18,589,494.17 through the
December 2007 bill, as the amount due and owed under the interconnection

agreement.

7. Assignment of Proceeding, Hearings and Submission

Michael R. Peevey is the assigned Commissioner and Hallie Yacknin is the
assigned Adiministrative Law Judge and presiding officer in this proceeding.
7 Evidentiary hearing was held on March 25, 2008. Opening briefs were
filed on April 14, 2008, and the proceeding was submi fted upon the filing of
reply briefs on April 24, 2008.

8. Appeal and Motion to Set Aside Submission

The Presiding Officer’s Decision (POD} in this case was mailed on June 4,
2008. On July 3, 2008, GNAPDs filed an appeal. On July 18, 2008, AT&T filed a
response to the appeal. GNADs asserts, as it has throughout the case, that the
traffic at issue is exempt from access charges by virtue of it being VoIP traffic, -
and maintains that the POD therefore errs by ordering GNAPs to pay AT&T
termination and transiting charges due and owing under the iﬁterconnection

agreement. The POD considers and rejects GNAPs” arguments.

-15 -
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GNAPs moved to set aside submission to take, as additional evidence, (1)
a list of GNAPs" customers in New York and California, (2) a letter from a
GNAPs customer describing the nature of its traffic as “nomadic VoIP,” and (3)
an affidavit of James Scheltema stating that GNAPs serves the same customers in
New York and California and that their traffic is of the same nature in both
states. GNAPs asserts that it could not offer this evidence in a timely fashion
because it did not know, until AT&T briefed the issue, that the nature of the
traffic was at issue. GNAPs’ assertion is without merit. The assigned
Commissioner’s February 4, 2008, Scoping Memo identified the physical
configuration of GNAPs’ traffic as a factual issue, and directed GNAPs to present
evidence on the issue pursuant to the adopted schedule of the proceeding. The

motion is denied.

Findings of Fact
1. GNAPs filed A.01-11-045 for arbitration of an interconnection agreement

with AT&T.

2. The Comrnission approved the interconnection agreement in D.02—06~U76
(modified by D.03-07-039, denying rehearing) and ordered the parties to enter
into 1t.

3. GNAPs and AT&T entered into the interconnection agreement in 2003.

4. The interconnection agreement provides that traffic exchanged between
the parties will be classified as either local, transit, optional calling area,
intraLATA toll, or interLATA toll traffic, and specifies the charges for each.

5. The interconnection agreement specifies the different types of trunks that
may be established between the parties” networks to exchange traffic, and

provides that local and intraLATA toll traffic may be combined on the same
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trunk groups, while interLATA traffic must be transported over a trunk group
separate from local and intraLATA toll traffic.

6. The interconnection agreement provides that (1) local calls that AT&T
terminates to its own end-users are subject to local reciprocal compensation
charges, (2) intraLATA toll calls that AT&T terminates to its own end-users are
subject to the intralLATA toll or intrastate access charges specified in AT&T’s
intrastate access tariff, and (3) calls that AT&T transits to a third-party carrier are
subject to transit charges.

7. The interconnection agreement requires GNAPs to provide AT&T with
quarterly usage reports showing the percent of the traffic delivered over the
combined local/intralLATA toll traffic trunks that GNAPs charges as local versus
toll, or Percent Local Usage factor (PLU), for AT&T to use for billing purposes.

8. GNADPs submitted Access Service Requests to AT&T requesting combined
local/ intraL ATA toll trunks, and representing that either 99% or 100% of the
traffic would be local.

9. AT&T and GNAPs established combined local /intralLATA toll trunks to
interconnect the parties’ networks.

10. AT&T notified all interconnecting carriers that, in the absence of receiving
u&gﬁ1€poﬂaitwﬁlapphfademuhfﬂlJpmrenmgeofSS%locﬂtﬁﬁﬁcand]7%
intralLATA toll traffic.

11. Beginning in or about March 2004, GNAPs has used the combined
local/intraLATA toll trunks to deliver traffic to AT&T for termination to AT&T
end-users and for transiting to third-party carriers.
.12.GNARﬁmsmﬁpKNkmdu%gempmﬂﬁoAT&T

13. AT&Tapphaﬁ&mdehuhPLUtoﬂwtnﬂﬁc&mﬁtmnnﬁmmdtoﬁsown

end-user customers.
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14, AT&T has billed for terminating and transiting this traffic pursuant to the
interconnection a greément.

15. GNAPs has not paid any of the billed charges.

16. All of GNAPs’ customers are [SPs, which are a subclass of ESPs.

17. GNAPs received all of the traffic at issue from its ISP customers.

18. There is no dispute that all of the traffic at issue involved IP at some point
in its transmission.

19. GNAPs does not know whether the communication it receives from its
customers is voice, data or a mix thereof, and does not know how the traffic was
delivered to its ESP customers.

20. We cannot find, on .the basis of this record, that the traffic at issue is VoIP
traffic. | |

21. The evidence suggests that the traffic originated on the PSTN, not on the
Internet.

22. None of the traffic at issue was delivered to the Internet.

23. AT&T originally brought this claim before a federal court, where GNAPs
successfully obtained its dismissal on the ground that this Commission has
exclusive jurisdiction over claims for breach of the interconnection agreement.

24. AT&T properly calculated $18,589,494.17 through the December 2007 bill,

as the amount due and owed under the interconnection agreement.

Conclusions of Law

1. The interconnection agreement governs the terms and conditions under
which GNAPs and AT&T will interconnect their networks and exchange traffic.
2. The doctrine of judicial estoppel bars GNAPs from arguing that the

Commission lacks jurisdiction over AT&T’s claim.
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3. The Commission has authority consistent with state and federal law to
resolve interconnection disputes.

4. The use of [P-enabled services in the transpoft of a call does not deprive
the Commission of jurisdiction to resolve interconnection disputes.

5. The FCC’s ESP exemption from access charges applies only to traffic that is
routed to the Internet; it does not apply to the traffic at issue here.

~ 6. Charges for services under the interconnection agreement are contractual

charges, not regulatory access charges.

7. The use of IP format in the transmission of traffic prior to its delivery to

AT&T does not exempt it from charges under the interconnection agreement.

_19.

0086




Case 2:05-cv-07734-ODW-PJW  Document 141 Filed 09/24/2008 Page 24 of 24

C.07-11-018 AL]/MOD-POD/HSY/ tcg

8. GNAPs should pay AT&T the claimed charges.
9. This case should be closed.

ORDER

IT IS ORDERED that:

1. Global NAPs California, Inc. shall pay to Pacific Bell Telephone Company,
d/b/a AT&T California the amount of $18,589,494.17 thfough the December
2007 bill, plus any charges that have accrued since that time.

2. Case 07-11-018 is closed.

This order is effective today.

Dated September 18, 2008, at San Francisco, California.

MICHAEL R. PEEVEY
President
DIAN M. GRUENEICH
JOHN A. BOHN
RACHELLE B. CHONG
TIMOTHY ALAN SIMON
Commissioners
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