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PROCEDURAL HI STORY

The New Hanpshire Public Utility Comm ssion initiated
dockets DT 00-294 and DT 00-295 followi ng receipt of a Comm ssion
Staff report dated Decenmber 22, 2000, that provided a
conprehensive review of WIlton Tel ephone Conpany’s and Hollis
Tel ephone Conpany’s (WIlton and Hollis, or the Conpanies) efforts
toward achi eving conpliance with Comm ssion orders, rules and a
February, 1999 Stipul ation executed as a result of Dockets DR 98-
058 and DR 98-059.! The Decenber 22 Report indicated that the

Staff, in attenpting to take a proactive approach of ensuring

1. On February 4, 1999, Staff and the Parties executed a Stipulation and Conprehensive
Settl enent Agreenent in Dockets DR 98-058 and DR 98-059 (Investigation into

Over ear ni ngs) whi ch was approved by the Comm ssion in Oder No. 23,190. Re: WIlton

Tel ephone Conpany, Inc., 84 NH PUC 232 (1999). The Dockets were opened as a result

not only of the overearnings but al so due to nonconpliance practices toward Conm ssion
regul ations.
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Conpany conpliance, discovered the Conpanies were still not fully
conplying with their own commtnments or Comm ssion rulings. The
Report noted that in proceeding with audits of the Conpanies’
records it was determ ned that the Conpani es m ssed deadlines,
failed to correct discrepancies in Annual Reports and failed to
foster or establish an environment of trust with the Staff and
the Ofice of Consunmer Advocate (OCA).

The Report provided detail regarding the Conpanies’
conpliance with each of the fourteen areas of Settlenment found in
the February 3, 1999, Stipulation and Conprehensive Settl enent.
The fourteen points listed in the Settlement Agreenent
contenpl ated revenue requi renment issues, penalties, refunds to
customers, conpliance issues (including the hiring of a new
accountant, inplenmenting new accounting software, performng
addi ti onal audit procedures),audit issues, transaction costs
relating to the start-up of Hollis, Hollis Switch costs,
affiliated contracts, rate design, future rate increases, rate
case expenses, tenporary rate refunds and custoner credits. The
report identified through a separate attachnment, seven discrete
areas where the audit Staff contended the Conpanies failed to
fully conply with the 1999 Agreenent. These areas incl uded

changes in operations and personnel, both internal and with
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respect to the Conpanies’ CPA firm matters with respect to
affiliated contracts; and treatnment of rate case expenses,
tenporary rate refunds and custonmer credits.

In addition to conpliance issues resulting from Order
No. 23,190, Staff’s nmenorandum al so indicated that its | atest
anal ysis showed that both Wlton and Hollis were earning in
excess of their last authorized rate of return. Staff
recommended that the Conm ssion include within this pending
proceedi ng notice that earnings of both conpani es would be
reviewed as well.

As a result of the Staff’s Report, the Comm ssion
i ssued Order No. 23,615, on January 10, 2001, requiring the
Conpani es to explain: why they should not be required to repl ace
their auditors; why the Conpanies, their officers and agents
shoul d not be fined and/or penalized for failure to conply with
Order No. 23,190; why the Conpanies’ authority to engage in
busi ness in New Hanpshire should not be w thdrawn; and why the
Comm ssi on shoul d not open a separate proceeding to investigate
t he Conpani es’ rates.

On January 12, 2001, the Conpanies’ counsel requested

additional tinme to publish the Order so that the Conpany could

nmeet with Staff to discuss the issues raised in the Report. Staff
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and the Conpany agreed to recommend that the Conm ssion
reschedul e the hearing and establish current rates as tenporary
rates as of January 30, 2001, the originally schedul ed hearing
date, pursuant to RSA 378: 27.

On January 29, 2001, the Conmm ssion issued Order No.
23,630, which reschedul ed the Prehearing Conference for February
28, 2001. The Order indicated that the issue of tenporary rates
woul d be on the agenda for the reschedul ed prehearing conference.
The Order also directed that before the Conpani es made divi dend
paynments, they first obtain approval fromthis Conm ssion.

On February 15, 2001, Staff filed with the Comm ssion
its Suppl emental Report highlighting a nunmber of issues contained
in various subm ssions by the Conpanies that were in need of
correction or further clarification. Additionally, Parties and
Staff filed their respective prelimnary position statenents.

The Prehearing Conference was held, as anticipated, on February
28, 2001. No requests for intervention were received. The

O fice of Consunmer Advocate submitted notice of participation on
January 16, 2001, pursuant to a fornerly adopted Menorandum of

Agr eenent .
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1. ALLEGATI ONS OF NON- COMPLI ANCE

At Attachnment B to the Decenber Report, the Comm ssion
Audit Staff provided a descriptive account of each Settl enent
item and whet her the Conpanies nmet the requirenents or failed to
conply. The follow ng provides areas in which the Conpanies did
not conply or failed to fully conply.

The Audit Staff concluded, anong other things, that the
Conpanies were not in full conpliance with the “refund to
customers” portion of the Settl ement because of the accounting
treatment of “custonmer credits.” The Settlenent at Section 1V,
paragraph 3, noted that Wlton and Hollis would return $130, 691
and $231, 666 respectively to custoners as set forth in the
“custoner credit” section of the Agreement. The Staff review of
t he Conpani es’ 1999 Annual Reports and audited financi al
statenments reveal ed that the Conpani es had under-reported the net
custonmer refunds in violation of Order No. 23,190. The Audit
Staff concluded that there was a $20, 340 di fference between what
shoul d have been refunded to Hollis custoners and the Hollis
books. Simlarly, the WIlton books reflected a $28, 866

di fference.
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Next the Audit Staff averred that the Conpanies did not
conply with the 1999 Settl ement Agreenent, at Section |V,
par agraph 4, subsections a, i through iii. The Settl enent
required the Conpanies to hire a new seni or accountant, upgrade
or replace accounting software, and obtain additional audit
procedures from Berry, Dunn, MNeil & Parker (BDM&P). The Audit
Staff determ ned the Conpani es were out of conpliance by failing
to hire a new senior accountant. They also determ ned that the
Conpani es did not fully conply with the requirenments of upgrading
or replacing the accounting software. The report also indicated
that the Conpanies failed to fully conply with the Section IV, 4.
a. iii, Settlement Agreenent itens regarding the requirenents for
BDMEP to provide reconciliation to Staff and OCA of anpunts
bet ween annual reports and audited financial statenents, and to
neet all Settlement conpliance deadlines for audit finds. For
exanpl e, the Audit Staff found that the Conpanies failed to
conpl ete continuing property records, failed to correct past year
depreciation entries and failed to properly book revenue
associated with pole line and cable attachnents.

The Audit Staff averred that the Conpani es had not
fully conplied with the provision found at Section |V, paragraph

5 of the Settlement. The Settl ement acknow edged that the
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Conpani es woul d be subject to random audits to ensure progress
and conpliance in all settlement areas. The Audit Staff
i ndi cated that during the course of conducting at | east two
audits the Conpanies “were consistently delinquent in providing
responses..., did not provide data” and even after three rounds
of inquiries the Conpanies still had discrepancies in the 1999
Annual Reports.
The Audit Staff found that the Section IV, item6 b.
“Qutside Audit Issue,” was not fully conplied with. The
Settlement required BDM&P to issue copies of the SAS 61 letter
and annual financial reports directly to the Conm ssion Fi nance
Director and the OCA for fiscal years 1999 to 2000. The Audit
Staff pointed out that for years 1998 and 1999 BDM&P di d not
i ssue the copies as directed. Mreover, the Audit Staff noted
variances in 1999 Audited Financial Statenments prepared by BDMV&P.
In Section |V, paragraph 6 c. the Settlenment states that if
i nstances which precipitated the OCA and Staff’s

recommendati on for BDM&P' s repl acenent occur again in
the future the Parties and Staff agree that retention

of BDM&P will be reviewed by the Conm ssion.
The Audit Staff recommended that the Conmm ssion review

t he Conpani es retenti on of BDMP.
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In Section IV, paragraph 9, “Affiliate Contracts,” the
Audit Staff recommended that the Conpani es prove conpliance with
subparagraphs a and e. The Audit Staff found that the Conpanies
were not in conpliance with subparagraph f.

I n subparagraph a it was agreed the Conpani es’ hol ding
conpany, Tel ecomruni cations Systens of New Hanpshire (TSNH), was
permtted to earn the allowed return on equity as a return on the
assets it holds and that are used by TSNH in providing tel ephone
services for the Conpanies. It was also agreed to facilitate
tracking of the return the charges to TSNH should be recorded as
separate nonthly recurring journal entries. The Audit Staff
coul d not provide an opinion on the Conpanies conpliance with the
agreed condition.

I n subparagraph f of item 9 the Conpani es were required
to file a reconciliation of all charges by TSNH, Draper Energy
and any ot her conpany owned by Stuart Draper that showed anounts
billed to Hollis and Wlton. The reconciliation was to neet
certain criteria that was outlined in the Settlenent. Staff
Audi tors determ ned that no such reconciliation was filed in 1998
and that in 1999 only a workpaper was prepared by BDVM&P whi ch
supported affiliate charges reported in 1999. The workpaper,

however, was insufficient to neet the outlined criteria and al so
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differences were noted between affiliate charges reported in
financial statenments and the 1999 Annual Report. Staff Auditors
observed that the Conpani es even after being asked to reconcile
the differences failed to do so.

In Section 4, paragraph 12 the Settl enment discussed
rate case expenses. The Settlenent allowed the Conpanies to
coll ect only 50% of the expenses fromratepayers. Staff Auditors
determ ned the Conpanies were not in full conpliance of the
provision after a review of the 1998 and 1999 Annual Report. For
exanple, Hollis and Wlton were allowed to recover $33,571 and
$33, 661 respectively fromratepayers; however, for Hollis in 1999
$31, 026 was recorded as an offset to custoner refunds and $33, 552
was charged to nonoperating expense and in 1999 another $17, 446
in rate case expenses were charged to an operating expense
account (External Relations). For WIlton the 1998 Annual Report
i ndi cated $31, 116 of rate case expenses were recorded as an
of fset to custonmer refunds and $33,549 was charged to a
nonoper ati ng expense account. The 1999 Annual Report showed an
addi tional $15,677 of rate case expenses were charged to the
External Relations Account. Thus, Staff Auditors determ ned that

the Conpanies failed to conply with the Agreenent.
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Staff Auditors also concluded that the Conpanies failed
to fully comply with the provisions of paragraph 14 relating to
Custoner Credits. The Staff Auditors addressed under-reporting
deficiencies with the Conpany regarding tenporary rated reduction
refunds and custoner credits, but were not satisfied with the
Conpani es response and al so recommended further investigation
into the matter.

The Staff Auditors found no additional discrepancies in
the Attachnment B Report.
| 11. PREHEARI NG CONFERENCE POSI TI ONS OF THE PARTI ES AND STAFF

A. Wl ton Tel ephone Conpany and Hollis Tel ephone Conpany

The Conpani es provided a pre-filed Prelimnary
St atenment on February 26, 2001. Essentially the Conpani es argue
that the proceeding before the Commi ssion is an “extrenely severe
enf orcenent proceedi ng” to which they expressly claimand reserve
all of their state and federal Constitutional rights, and their
state statutory and regul atory protections.

Wth respect to the issue of replacing the Conpanies’
auditors, Berry, Dunn, MNeil & Parker, the Conpanies claimthey
have a legally protected interest in managing their own affairs
and argue there is no statutory provision authorizing the

Comm ssion to direct themto replace their independent public
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accountants. Further, WIlton and Hollis contend they should be
provided with clear specifications of the facts, which the Staff
bel i eves would warrant the renoval of the auditors. WIton and
Hollis further aver that the Comm ssion Staff should have the
burden of going forward, burden of production and of persuasion
with respect to this issue.

Wth respect to the inposition of fines and/or
penal ti es upon the Conpanies, WIlton and Hollis claimthat the
civil penalty provisions of RSA 365:41 and RSA 365:42 violate the
New Hanpshire Constitution.? The Conpanies further submt that
the Comm ssion Staff (and the OCA) should have the burden of
going forward, the burden of production and the burden of
persuasion with respect to the issue of fines and penalties. The
Conpani es argue that no fines or penalties should be inposed
unl ess the offenses giving rise thereto are proved beyond a
reasonabl e doubt.

The Conpani es argue that the show cause issue regarding
the authority to engage in business should be dism ssed because
neither Wlton nor Hollis have been made aware of any facts that

denonstrate how either Conpany has declined or unreasonably

2 The Conpani es commenced a proceeding in the H |l sborough County Superior Court

seeki ng declaratory and injunctive relief in this regard. (Docket No. 01-E-0102). On
April 2, 2001, the Court (Homan, J.) denied the relief requested, finding that there
was no i mediate threat of irreparable harm
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failed to render service within its service territory or that
service in either such service territory is in any nmanner
i nadequate. The Conpani es aver, to the contrary that they
provi de excellent service to their custoners, and they are
unawar e of any substantial conplaints fromcustonmers. Again,
WIlton and Hollis submt that the Staff and the OCA shoul d have
t he burden of going forward, the burden of production and the
burden of persuasion with respect to this issue.

Finally, the Conpanies indicated that they agree with
Staff regarding the setting of tenporary rates as of January 30,
2001. As a result of Order No. 23,630, which indicated that the
Comm ssi on believed tenporary rates could not be set w thout a
heari ng, the Conpanies would al so not object to having February
28, 2001, the date of the Prehearing Conference serve as the
appropriate date for establishing rates as tenporary. Moreover,
t he Conpani es agreed that a separate proceeding to investigate
rates woul d be appropri ate.

B. Office of Consuner Advocate
The OCA concurred with the Prelim nary Statenment

provi ded by Staff.
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C. St af f

Staff provided a pre-filed prelimnary statenent that
served as its prelimnary comments. The Staff contends that the
Conpanies’ are not in full conpliance with the 1999 Agreenent and
t herefore, Order No. 23,190. Mreover, Staff has concerns wth
di screpancies in the Conpani es’ Annual Reports that despite
repeated attenpts on the part of Staff have not been corrected by
the Conpanies. Staff believes these problens denonstrate a | ack
of commtment fromthe Conpanies to abide by not only the
responsibilities the Conpani es have under Conm ssion rules but
al so the burdens accepted under the 1999 Agreenent.

Staff asserts that the Conpani es have the burden of
proof on whether they have in fact conplied with the Agreenent,
Order No. 23,190, and with the rules, regulations and ot her
orders of the Commi ssion. Staff also argues, if after a full
hearing on the facts, the Conmm ssion determ nes nonconpliance
t hen the Conm ssion has the authority to assess penalties
pursuant to RSA 365:41 and 365:42.

Finally, Staff believes that establishing a separate
proceedi ng for the ratenmaking issues would isolate them fromthe
conpliance issues and be nore efficient froman adm nistrative

standpoint. Staff contends, however, that any information
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devel oped during the conpliance dockets should not be precluded
frombeing introduced in the rate dockets. Staff would al so
agree to setting tenporary rates as of February 28, 2001, in
conpliance with RSA 378: 27.

I V. MEMORANDA of LAW REGARDI NG LEGAL | SSUES

Questions arose at the prehearing conference regarding
whet her an agency had the burden in an adm nistrative proceedi ng
to prove nonconpliance with an agency order. The Conm ssion
indicated that it would be hel pful for the parties to brief the
i ssue.

On March 9, 2001, the Conpanies submtted a Menorandum
of Law addressing issues related to due process requirenents,
detail ed specification of charges and all ocation of burden of
proof. The Conpani es argue first that they should be provided
with a detailed specification of the charges against them and
that the Staff should be assigned the burden of persuasion and
proof with regard to each and every all egation.

The Conpani es assert they have not been provided with
appropriate notice in violation of due process rights of both the
State and Federal Constitutions. First, the Conpanies claimthey
have not been apprised of the reasons for the review of their

authority to conduct business and have no explanation as to what
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t he Conpanies are alleged to have done which would trigger a

revi ew under RSA 374:28. Next, the Conpanies contend they have
not been apprised as to the factual and | egal bases to support

t he i ssue concerning the replacenent of the auditors since there
is no factual allegation which would warrant an order conpelling
repl acenent. Likew se, they assert the notice provided does not
speci fy conduct that would warrant the inposition of fines either
individually or for the Conpanies as a whole.

As to the burden of proof, the Conpanies contend the
applicable statutory schene in New Hanpshire does not contain
provi sions concerning the allocation of the burden of proof in
anything but a rate case. See Conpanies’ Mno of Law, p. 10.
Accordi ngly, the Conpanies assert that one nust turn to the
Federal Adm nistrative Procedure Act (FAPA) for guidance. The
FAPA at 5 USC "556(d) allocates the burden of proof to the
proponent of an order except as otherw se provided by statute.

As such, the Conpanies state that since Staff is seeking orders
with respect to the matters addressed in the show cause order
Staff has the burden of proof.

Staff maintains that in all matters before the

Commi ssi on, the Conpani es bear the burden of proof. Moreover, in

this specific case, Staff asserts that the adequacy of the notice
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provided to the Wlton and Hollis is reasonable and that the
Conpani es are required by statute to satisfy conplaints brought
agai nst them Thus, according to Staff, the Conpani es nust bear
t he burden of proof and persuasi on.

In its brief, Staff posits that the requirements of the
New Hampshire Adm nistrative Procedure Act at RSA 541-A: 31 have
been fulfilled and the Conpani es are reasonably apprised of the
i ssues and the specific allegations against them Staff cites

to Berube v. Bel humeur, 139 NH 562, (1995) for the proposition

that notice nmerely needs to be fair and reasonabl e under the

ci rcunmst ances and not sonething that requires “ideal accuracy.”
Staff argues that the Decenmber 22, 2000 report is descriptive in
its explanation of the areas of nonconpliance therefore the
requi rements of due process have been adequately net.

Staff further argues that the Conpani es overl ook the
fact that New Hanmpshire statutes provide guidance as to the
burden of proof in any case before the Conm ssion. Staff points
to RSA 365:2, RSA 365:5 and RSA 541-A:30, Il as evidence that
supports Staff’s contention that the Conpani es bear the burden of

pr oof .



DT 00-294
DT 00-295

-17-

The O fice of the Consumer (OCA) Advocate agrees that
due process nust be afforded to the Conpanies in this case. The
OCA, however, disagrees with the Conpanies’ assertion that they
have not been provided a detailed specification of the charges.
Addi tionally, the OCA contends the Conpany has the burden of
proof with regard to the conpliance issues in the case. The OCA
further argues that the doctrines of res judicata and coll ateral
est oppel prevent the Conpanies fromobjecting to the Comm ssion’s
authority to inpose fines. Finally, the OCA asserts that
rat epayers have a right to enforcenent of the 1999 Agreenent.

V. PROCEDURAL SCHEDULES

At the prehearing conference the Conm ssion indicated
that it believed the rate case should proceed on a separate track
formthe conpliance issue case. Accordingly, Conm ssioner Ceiger
requi red dockets to be opened for the rate proceedi ngs.® After
the Prehearing Conference at the direction of the Comm ssion, the
Parties and Staff nmet in a technical session to discuss
procedural schedul es for the cases.

The Parties and Staff agreed to a procedural schedul e

to be used solely in the rate dockets and presented that to the

% Docket Nunbers for the rate cases are DT 01-40 and DT 01-41 for Wlton Tel ephone
Conpany and Hol | i s Tel ephone conpany respectively.
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Commi ssion. The Parties and Staff also agreed to utilize year
2000 as the test year in the rate case.

As for the conpliance dockets the parties and Staff
were unable to agree to a procedural schedule in advance of the
Comm ssion’s rulings regarding the burden of proof and notice
i ssues. Thus, both Staff and the Conpanies’ submtted proposed
schedules with their Menoranda of Law.

VI. COWM SSI ON ANALYSI S

A.  RATE CASE

We agree it is necessary and in the interest of
expedi ency and efficiency to open separate dockets to address the
issue of rates. It was on this basis that we directed that DT
01- 040 and 01-041 be opened to handle the investigation into
earnings for the two conpanies. Additionally, we believe that
the type of schedule and tinme-frames proposed in the procedural
schedul e acconplish the goals of the rate investigation dockets.
However, the passage of tinme requires new specific dates to be
inserted. The parties should work with Staff to establish the
specific dates to be inserted in the schedul e.

The issue of establishing tenporary rates was noticed
in Order No. 23,630 and di scussed during the prehearing

conference. It was agreed by both Staff and the Conpani es that
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the tenporary rates should be set at existing rates as of
February 28, 2001. W believe that the statutory provisions of
RSA 378: 27 have been fulfilled and will approve the establishnent
of tenporary rates as of February 28, 2001

The decision with regard to the conpliance
i nvestigation procedural schedule is conplicated by the fact
there is disagreenent as to which party has the burden of proof.
Accordingly, we nust nake a determ nation on the issues raised
initially in the Conpanies’ Prelimnary Statenent and further
devel oped in the Menoranda of Law di scussed above.

B. NOTI CE | SSUES

As the Conpani es acknow edge, this matter was initiated
as a show cause proceeding requiring Wlton and Hollis to show
cause (i) why they should not be required to replace their
auditors, (ii) why they and their officers and agents shoul d not
be fined or penalized, (iii) why their authority to engage in
busi ness in New Hanpshire should not be w thdrawn pursuant to RSA
374:28, and (iv) why the Conmm ssion should not open a separate
proceeding to investigate rates. The Conpanies therefore have
been apprised as to the reason for the initiation of the dockets.

They argue, however, that they do not have specific information
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as to the acts or om ssions that formthe bases of each issue
under review. We di sagr ee.

The Report of Decenmber 22, 2000 with its Attachnment B
details areas of alleged nonconpliance by the Conpanies. These
specifics, which are described in Section Il above, support our
Show Cause orders.

Appendi x A of the Report lists 14 points of needed
conpliance found in the 1999 Stipulation. Staff reports that the
Conpani es are considered to be in full conpliance with only seven
(7) of the 14 points. In each of the 14 points Staff provides a
detail ed description, with subparts, of what the Conpani es were
required to do. An even nore detailed summary is found at
Appendi x B to the Report, which provides Staff’s opinion as to
the deficiencies. Moreover, our Staff has nmet with the Conpanies
in a technical session to further explain areas of concern. In
addition Staff has provided the Conpani es an addendumto its
initial report which further describes areas of concern. W
bel i eve, therefore, the Conpanies are sufficiently and reasonably
apprised of the allegations against them

The Conpani es’ notice argunent next focuses on the show
cause orders’ failure to provide an explanation for a review

under RSA 374:28 of the Conpanies’ authority to conduct business,
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as there are no allegations concerning the Conpanies’ inability
to render adequate or required service. They then argue a
simlar analysis applies to the remaining issues.

While we do not necessarily agree with the Conpanies’
argunment that they have been provided with no factual allegations
that would trigger a review under RSA 374:28, we find that our
authority to exam ne the issue of whether their authority to
conduct business should be rescinded or otherw se nodified is not
limted to that statute. Under RSA 365:28, the Conm ssion may,
after notice and hearing, alter anmend, suspend, annul, set aside
or otherw se nodify any order nade by it. Thus, any orders
granting the Conpani es* franchi ses are subject to nodification or
resci ssion so long as the procedural and substantive safeguards
of RSA 365:28 are net. See Appeal of Public Service Conpany of
NH, 141 NH 13, 21 (1996). The Conm ssion will not proceed under
RSA 374:28 to exam ne the question of whether the Conpanies’
conduct warrants withdrawi ng their authority to engage in
busi ness as public utilities. However, the Conpanies are hereby

notified that the Conm ssion will exam ne the allegations

4 Wlton Tel ephone Conpany and Hol Iis Tel ephone Conpany have been doing business in
New Hanpshire since 1900 and 1902, respectively, and have been public utilities and
hel d franchi ses since the early 1900s. Morre recently, these franchises were
reaffirned at the time of the GIE/ TSNH MCTA stock transfer transaction (Docket Nos. DF
93-240, DF 93-241, and DF 94-021) that took place in 1993 and 1994. GIE Corp, MCTA,
Inc., et al., 79 NH PUC 316 (1994)
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contained in the show cause orders for purposes of determ ning
whet her a sufficient basis exists to nodify or rescind the prior
franchi se orders pursuant to RSA 365:28, and will al so consider
whet her additional or alternative renedies are appropriate.

Clearly, problenms with how t hese Conpani es carry out
their responsibilities have been reasonably identified.
Mor eover, the Conpanies will be afforded anple opportunity to
conduct discovery in this case; data requests can be utilized to
ascertain the accuracy and basis of each allegation and to obtain
any other relevant information.

C. BURDEN OF PROOF

The Comm ssion has considered the briefs of the Staff
and the Conpani es on the allocation of the burden of proof, and
has determ ned that resolution of this question requires that a
di stinction be made between the burden of going forward to
present an affirmative or prim facie case and the ultinmate
burden of persuasion on the issues so established where a public
utility is involved. In proceedings, such as the instant one,
where the Conm ssion issues a "show cause" order or initiates an
investigation on its own notion pursuant to RSA 365:5 and 365: 19
or as a result of a conplaint under RSA 365:4, the burden is on

t he conpl ai nant or the Conm ssion, through its Staff, to
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establish the basis of the conplaint and an initial denonstration
of non-conpliance or violation of an order, rule or statutory
requirement. Once this affirmative case has been nade, the
ultimate burden of persuasion on the subject matter of the

conpl aint or investigation is on the public utility.

This allocation of the burden of proof is consistent
with the requirenents of RSA 365:23, which states that it is "the
duty of every public utility to observe and obey every
requi renment” of an order served upon it "and to do everything
necessary or proper in order to secure conpliance with and
observance of the same by all its officers, agents and
enpl oyees."” This section places an affirmative duty on the
public utility to conply with the Comm ssion's orders, and it is
reasonabl e and consistent with this section to require a public
utility to bear the burden of persuasi on where such conpliance
has been questi oned.

The al location of burden of proof is also consistent
with the deeper |egislative purpose of RSA 374:1 that a public
utility i1s under a continuing duty to furnish safe and adequate
service and facilities in a just and reasonable manner. |In
meeting this duty, the public utility has, anmong other things, an

affirmative obligation to keep its accounts, records and books in
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a manner prescribed by the Comm ssion (RSA 374:8, 374:13) and to
file reports or produce its books, records or reports at such
time and place the Comm ssion requires. Again, since the public
utility 1s under an obligation to regularly denonstrate its
conpliance with its service obligations, it is logical to inpose
upon it the burden of persuasion where its conpliance is under
investigation. This allocation of the burden of persuasion to
the public utility is also in accord with a policy of inposing
t he burden on the party with the best access to rel evant
evi dence, particularly where matters of public safety and health
are involved, such as the work of public utilities.

We note that though the Conpanies have cited to the
federal Adm nistrative Procedure Act at 8556(d) for the
proposition that the "proponent of a rule or order has the burden

of proof,"” this section has consistently been interpreted by the
federal courts in a manner consonant w th our discussion. In
Envi ronnment al Defense Fund, Inc. v. Environnental Protection
Agency, 548 F.2d 998 (D.C. Cir. 1976), cert. denied, 431 U S. 925
(1977), the court held that "the burden of proof"” in 8556(d)

does not nmean "ultinmate burden of persuasion” but means only

"burden of going forward." See also National Labor Rel ations
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Board v. Transportation Managenment corp., 426 U. S 393, 103 S.Ct.
2469, 76 L.Ed. 2d 667 (1983).

Accordingly, while Staff has the burden of going
forward and establishing a prima facie case, the Conpanies then
bear the ultimate burden of persuasion that they are in
conpliance with our Orders. In light of our resolution of this
threshold issue, we will adopt the follow ng procedural schedule
for the duration of this proceeding:

Staff Initial Round of Discovery

(conpl et ed by) 08/ 15/ 01
Staff Testi nony 09/ 03/ 01
Conpani es’ and OCA Data Requests to Staff 09/ 17/ 01
Staff Data Responses 10/ 01/ 01
Conpani es’ and OCA Testi nony 10/ 15/ 01
Dat a Requests to Conpani es’ and OCA 10/ 29/ 01
Dat a Responses from Conpani es’ and OCA 11/ 12/ 01
Rebuttal Testinony 11/ 28/ 01
Hear i ngs 12/ 18 &

12/ 19/ 01
D. FI NES

The Commi ssion recogni zes that the Conpani es have
reserved the right to challenge the constitutionality of the

Conmi ssion’s authority to inpose fines and penalties under RSAs



DT 00-294
DT 00-295

-26-

365: 41 and 365:42. The Comm ssion renders no decision on the
Conpani es’ argunments at this time, as there has been and can be
no determ nation as to whether such renedies are even appropriate
until a review of the evidence is conpl et ed.

Based upon the foregoing, it is hereby

ORDERED, that Staff bears the burden of production and
t he Conpani es bear the burden of persuasion in the conpliance
case; and it is

FURTHER ORDERED, that the overearnings investigations
wi Il proceed as separate dockets DT 01-040 and DT 01-041 with the
Parties and Staff to neet to propose a new procedural schedule to
be submtted to the Conmm ssion no |later than July 31; and it is

FURTHER ORDERED, that tenmporary rates will be
established at the |level of current rates as of February 28, 2001
in the aforenentioned separate dockets; and it is

FURTHER ORDERED, that the procedural schedul e as

di scussed above for the conpliance cases is adopted.
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By order of the Public Utilities Comm ssion of New

Hampshire this twenty-sixth day of July, 2001

Dougl as L. Patch Susan S. GCeiger Nancy Brockway
Chai r man Conmmi ssi oner Commi ssi oner

Attested by:

Thomas B. GCetz
Executive Director and Secretary



