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VERI ZON NEw HavPsHI RE/ RNK, | NC.
| nt erconnecti on Agreenent
Order on Request for Advisory Opinion

ORDER NO 23,680

April 16, 2001
| NTRODUCTI ON  AND PROCEDURAL BACKGROUND

On July 26, 1999, the New Hanpshire Public Uilities
Comm ssi on (Comm ssion) entered Order No. 23,264, exercising
its authority under section 252(e) of the federal
Tel ecomruni cati ons Act (TAct), 47 U S.C. § 252(e), to approve
an interconnection agreenent between RNK, Inc. d/b/a RNK
Tel ecom (RNK) and New Engl and Tel ephone and Tel egraph Conpany
(Bell Atlantic), the predecessor entity of incunmbent |ocal
exchange carrier (ILEC) Verizon New Hanpshire (Verizon). See
New Engl and Tel ephone and Tel egraph Conpany dba Bell Atl antic,
84 NH PUC 390 (1999). RNK is a conpetitive |ocal exchange
carrier (CLEC) with authority to conduct business in New
Hanpshire.

The interconnection agreenent approved in 1999 was
consummat ed pursuant to the so-called "opt-in" provision of
the TAct, 47 U S.C. 8 252(i), which requires that an |ILEC
"make avail able any interconnection, service, or network

el ement provided under an agreenent approved under this
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section to which it is a party to any other requesting
tel ecomruni cati ons carrier upon the same ternms and conditions
as those provided in the agreenent.” RNK opted into the terns
of an agreenment between Verizon and Brooks Fi ber
Conmmuni cations, Inc., d/b/a New England Fi ber Comruni cati ons
(Brooks), which itself had been approved by the Conmi ssion in
1997. By its terns, the Verizon-Brooks agreenent expired on
July 17, 2000. However, Order No. 23,264 described the
Veri zon- RNK agreenent as including an "initial term that
"expires on May 24, 2002," subject to automatic extension in
certain circunmstances. 84 NH PUC at 390.

Now pending is a request filed by RNK on January 12,
2001 for an advisory ruling as to the continued viability of
t he RNK-Verizon interconnection agreenent in light of the
term nation of the underlying Verizon-Brooks contract.
Verizon submtted a letter on January 24, 2001 to state its
position.! Neither party has requested a hearing.
. POSI TI ONS OF THE PARTI ES

A. RNK, Inc. d/b/a RNK Tel ecom

1 The Conmission is also in receipt of a letter filed on
February 7, 2001 by Conversent Conmuni cations of New
Hampshire, LLC (Conversent), another CLEC that opted into the
terns of the Verizon-Brooks Agreenent. Conversent, whose
position is supportive of that of RNK, has not sought
i ntervenor status and, thus, is not a party to the instant
pr oceedi ng.
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RNK contends that, in |light of the above-quoted
| anguage in Order No. 23,264, the Comm ssion should declare
that the Verizon-RNK interconnection agreenent remains in
effect through May 24, 2002 notw t hstandi ng the expiration of
t he underlying Verizon-Brooks contract. RNK points out that
no party sought further review of the Conm ssion's 1999
determ nation, either under applicable provisions of the TAct
or otherwi se. Therefore, according to RNK, the 1999 Order is
final and binding on the parties — including the provision of
the Order specifying that the interconnecti on agreenent

expires in May 2002.

B. Veri zon New Hanpshire

Verizon asks the Comm ssion to rule that the
i nterconnecti on agreenment with RNK expired when the Brooks
contract did, notw thstanding the suggestion to the contrary
in Order No. 23,264. According to Verizon, this was the clear
intent of the parties to the Verizon-RNK agreenent, an
intention that was confirmed by the conduct RNK subsequent to
bei ng notified by Verizon in m d-2000 that Verizon was
treating the contract as about to expire.

According to Verizon, the | anguage at issue from
Order No. 23,264 is "nerely descriptive" and does not

accurately reflect the agreenment actually approved by the
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Comm ssion. Further, Verizon contends that a ruling in favor
of RNK here would anmount to the Conm ssion nodifying the
agreenent in violation of section 252(e)(1) of the TAct,
whi ch, according to Verizon, limts the Conm ssion to
approving or rejecting the Agreenment as opposed to nodi fying
it.

I11. ANALYSIS

Wel | -established principles of contract |aw | eave us
unable to provide the relief requested by RNK. A careful
review of the agreenment we approved in 1999 between Verizon
and RNK nakes clear that this contract expired by its terns
when the Verizon-Brooks contract was term nated.

The agreenent between Verizon and Brooks provided
for an "effective date" of July 10, 1997.2 Section 21.1 of
t he Verizon-Brooks contract provided that

[t]he initial termof this Agreenent shal

be three (3) years . . . which shal

commence on the Effective Date. Absent the

recei pt by one Party of witten notice from

the other Party at |east sixty (60) days

prior to the expiration of the Termto the

effect that such Party does not intend to

extend the Termof this Agreenment, this

Agreenent shall automatically renew and
remain in full force and effect on or after

2 The Verizon-Brooks agreenent actually bears a date of
July 17, 1997 and it appears that Verizon and Brooks treated
July 17, and not July 10, as the effective date. The
di screpancy is not relevant here.
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the expiration of the Termuntil term nated
by either Party as set forth before.

Section 21.1.1 further provided that

[i]f pursuant to section 21.1 the Agreenent
continues in full force and effect after
the expiration of the Term either Party
may term nate the Agreenent ninety (90)
days after delivering witten notice to the
other Party of the intention to term nate
this Agreenment. Neither party shall have
any liability to the other Party for

term nation of this Agreenent pursuant to
this Section 21.1 other than to pay to the
ot her Party any ampbunts owed under this

Agr eenent .

As noted by Verizon, pursuant to Section 21.1 the Verizon-
Br ooks Agreenent term nated at the conclusion of its initial
termin July of 2000.

The Verizon- RNK Agreenment bears a date of May 25,
1999 and included the entire Verizon-Brooks contract as
Appendi x 1, incorporating it by reference and referring to it
as the "Separate Agreenment."” According to Section 1.3 of the
Veri zon- RNK Agreenent,

[r]eferences in Appendix 1 hereto to the

"Effective Date", the date of effectiveness

t hereof and like provisions shall be for

pur poses of this Agreenment be deened to

refer to the date first witten above [ May

25, 1999]. Unless termnated earlier in

accordance with the terms of Appendix 1

hereto, this Agreenent shall continue in

effect until the Separate Agreenent expires

or is otherw se term nat ed.

In the absence of anmbiguity, the nmeaning of a
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contract nust be derived fromthe plain meaning of the words

used in the docunment. Robbins v. Salem Radiology, __ N H

__, ___, 764 A 2d 885, 886 (2000). There is no anbiguity
present here. Pursuant to the first sentence of section 1.3
guot ed above, May 25, 1999 was substituted throughout the
under | yi ng agreenment wherever it appears, making it the
effective date of the Verizon/ RNK Agreenent. This did not
affect the term nation date of the Verizon/ RNK Agreenent
because, based on the plain neaning of the second sentence
guot ed above from section 1.3, the new agreenment continued in
effect for only as long as the Verizon/ Brooks contract did.

I n ot her words, when RNK opted into the Verizon/Brooks
Agreenent, the agreement actually signed by Verizon and RNK
changed the effective date of the underlying agreenment without
changing its term nation date.

Any suggestion to the contrary in Order No. 23, 264
is of no consequence. As a practical matter, we agree with
Verizon that Order No. 23,264 approved the Verizon/ RNK
Agreenent as it was actually entered into by the parties, and
the erroneous reference to a 2002 expiration date was nerely
i ntroductory and descriptive. Even if this |anguage had
substantive effect, the Comm ssion is free to "alter, anend,

suspend, annul, set aside or otherw se nodify any order nade
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by it," RSA 365:28, as |long as any such action neets the
requi renments of due process and is legally correct, Meserve v.
State, 119 N.H 149, 152 (1979). The doctrine of res judicata
does not apply to prevent an adm nistrative agency from
correcting a mstake of law. Id. at 154-55. The
interpretation of an unanmbi guous contract is considered a
| egal question. Lake v. Sullivan, .= NH __ , | 766 A 2d
708, 711 (2001).

Qur authority under section 252 is limted to
approval or rejection of interconnection agreenents, "with
written findings as to any deficiencies.”" 47 U S.C. 8§
252(e)(1). We may only reject a negotiated (as opposed to
arbitrated) interconnection agreenment if it discrimnates
agai nst a tel ecommunications carrier not a party to the
agreenent or if the "inplenentation of such agreenent or
portion is not consistent with the public interest,
conveni ence, and necessity."” Id. at (e)(2).

Thus, our task under section 252 is arguably
somewhat different than that of a court adjudicating a claim
arising under the state |aw of contracts. |In this instance,
however, we need not deci de whether there is any distinction
to be made between the application of black-letter contract

principles to this dispute and the resolution of the matter
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under the TAct. This is because the relevant federal
authorities point us to the sane result as that which applies
under contract |law. Specifically, under the balance struck by
Congress in pronoting the devel opnent of CLECs while still
provi ding sonme protection to | LECs, section 252(i) requires a
CLEC opting into a pre-existing interconnection agreenment to
accept the expiration date of the underlying agreenent. See
G obal NAPS South, Inc., 1999 W. 587307 at {1 8, n. 27 (FCC,
August 5, 1999) and Bell Atlantic Delaware, Inc. v. d obal
NAPS South, Inc., 77 F.Supp.2d 492, 504 (D.Del. 1999).

In summary, both as a general matter under the TAct
and based on the plain nmeaning of the specific ternms of the
i nterconnecti on agreenent between Verizon and RNK, the
contract expired on July 17, 2000. W are therefore unable to
grant the RNK petition.

Based upon the foregoing, it is hereby

ORDERED, that the request of RNK Inc. d/b/a RNK
Tel ecom for a determination that its interconnection agreenent
with Verizon New Hanpshire remains in effect is DEN ED

By order of the Public Utilities Comm ssion of New

Hanpshire this sixteenth day of April, 2001
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Dougl as L. Patch Susan S. Geiger
Chai r man Comm ssi oner

Attested by:

Kimberly Nolin Smth
Assi stant Secretary

Nancy Brockway
Conmmi ssi oner



