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S. Eckhaus, Esq. for the Staff of the New Hanpshire Public
Utilities Conmm ssion.

PROCEDURAL HI STORY
1. DG 00-145 —Gas Transportation and Natural Gas Firm
Peaki ng Agreenents and Pl ans for Construction of
Nat ural Gas Pipeline
On July 3, 2000, EnergyNorth Natural Gas, Inc.
(ENGl ) d/ b/a KeySpan Energy Delivery New Engl and (KeySpan)
filed with the New Hampshire Public Utilities Comm ssion

(Comm ssion), pursuant to RSA 378:18, a Petition for Approval

of Agreenents with AES Londonderry, LLC (AES) (Petition),
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along with the joint Pre-filed Direct Testinony of Messrs.
Mark G. Savoie, ENG Manager of Regulatory Affairs, and
Wl liam R Luthern, Vice President of Gas Resources for Boston
Gas Conpany, Essex Gas Conpany and Col oni al Gas Conpany, the
t hree gas subsidiaries of Eastern Enterprises.! 1In the
Petition, KeySpan seeks approval of a Gas Transportation
Agreenment (Transportati on Agreenment) (Special Contract No. 00-
01) and Natural Gas Firm Peaking Agreenment (Peaking Agreenent)
with AES in order to proceed with construction of an
approximately 2.8 nmle natural gas pipeline froma take
station on the Tennessee Gas Pipeline Conpany Concord | ateral
in Londonderry, New Hanpshire to AES planned 720 negawatt
gas-fired electric generating station (the Facility) on North
Wentworth Road in Londonderry. KeySpan requested authority to
utilize a 20-year depreciation rate with regard to its capital
investnent in the project in order to match the 20-year term
of the Transportati on Agreenent.

On July 3, 2000, KeySpan also filed a set of plans
and specifications for a natural gas pipeline to be

constructed by KeySpan in order to provide service to the

In May 8, 2000, by Order No. 23,470, the Conm ssion approved
the acquisition of EnergyNorth Natural Gas, Inc. by Eastern
Enterpri ses and KeySpan Corporation in Docket DG 99-193, EnergyNorth
Natural Gas, Inc.
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Facility. Under an order of the New Hanpshire Site Evaluation
Committee (NHSEC) dated May 25, 1999, in NHSEC Docket No. 98-
02, the NHSEC, pursuant to RSA 162-H:4, 11l and Il1-a,

del egated to the Conm ssion authority “to nonitor the
construction safety aspects of the natural gas pipeline”. In
addi tion, the NHSEC Order provided that “The Application and
Petitions are referred to... the Public Utilities Conmm ssion
for the issuance of such permits and |icenses as required by
law to be included in the Certificate of Site and Facility”
(at p. 29).

KeySpan also filed a Motion for Protective Order and
Confidential Treatnent for certain materials relating to the
cost of construction of the pipeline necessary to serve AES,

i nformation concerning the terms on which AES has agreed to
provi de peaking services to KeySpan, and information
concerning the financial and related business ternms on which
KeySpan will provide transportation service to AES and ot her
customer-specific informati on concerni ng AES.

On July 28, 2000, the Conm ssion issued an Order of
Noti ce scheduling a Prehearing Conference and Techni cal
Session for August 21, 2000 and setting deadlines for
intervention requests and objections thereto. |In the Order,

t he Comm ssi on not ed:
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The filing raises, inter alia, issues related to whether
speci al circunstances exi st which render departure from
ENGA ' s schedul es of general application just and
consistent with the public interest in accordance with RSA
378:18; whether the ternms and conditions of the
Transportation Agreenent and the Peaki ng Agreement are
just and reasonable and in the public interest; how the
Transportation Agreenent and Peaki ng Agreenent relate to

t he Conpany’s ongoi ng Revenue Neutral Rate Redesign
Proceedi ng, Docket DG 00-063; how the Transportation
Agreenment and Peaki ng Agreenent relate to the Mde
Delivery Tariff now under consideration by the Conm ssion
in Docket DE 98-124, Gas Restructuring, Unbundling and
Conpetition in the Natural Gas Industry; whether a 20-year
depreci ation schedule with regard to ENG's capita
investnent related in the project is appropriate; whether
t he Comm ssion shoul d exenpt the requested information
frompublic disclosure; whether the Peaki ng Agreenent
triggers the need for ENG to file a new integrated
resource plan; whether the plans and specifications as
subnmitted nmeet the appropriate construction safety
standards; whether the proposed crossing of Little Cohas
Brook requires ENG to petition the Commission for a

i cense, pursuant to RSA 371:17, to construct a pipeline
under or across any of the public waters of the State
defined to be all ponds of nmore than 10 acres, or such
streanms as are comonly used for navigation, See Public
Uilities and Ghers, 35 NH PUC 94 (1953), and if so,

whet her such crossing will, pursuant to RSA 371: 20,
substantially affect the public safety or public
functional use of said waters, See Re Portland Natural Gas
Transm ssion System 82 NH PUC 533, (1997); whether the
proposed crossing of an existing or forner railroad right-
of -way requires ENG to petition the Conmission for a
license to construct a pipeline under or across any |and
owned by the State pursuant to RSA 371:17, or property of
a railroad pursuant to RSA 371:24; and, if such petitions
pursuant to RSA 371:17 are required, whether owners of

| ands bordering on Little Cohas Brook shall be notified
pursuant to RSA 371:19, and whether any payments or
conpensation is due to such owners and/or the State
pursuant to RSA 371:21 and/or RSA 371: 24. At p. 4

On July 31, 2000, the O fice of Consumer Advocate

(OCA) notified the Comm ssion that, pursuant to the Inter-
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Agency Menorandum of Understandi ng dated April 28, 2000, it
woul d be participating in this docket on behalf of residential
rat epayers consistent with RSA 363: 28.

On August 1, 2000, KeySpan filed a Mtion for
Protective Order and Confidential Treatnent concerning
information provided in responses to Staff Data Requests 1-24,
1-25 and 1-26, which include information regarding existing
gas supply arrangenents.

On August 14, 2000, the Town of Londonderry (the
Town) filed a Petition for Intervention.

On August 18, 2000, KeySpan filed a Mtion for
Protective Order and Confidential Treatnment concerning
information provided in responses to Staff Data Requests 2-5
and 1-20 regarding certain information contained in the
Li cense Agreenent with Public Service Conpany of New
Hampshire; i.e., the license fee in Sections 1(g) and 3 of the
Li cense Agreenent.

On August 21, 2000, KeySpan filed a Form E-22
pursuant to N.H Adm n. Rule Puc 509.13 for the proposed 2.8
mle pipeline in Londonderry, New Hampshire.

The Prehearing Conference and Techni cal Session were
hel d on August 21, 2000 in accordance with the Order of

Notice. Other than the Town of Londonderry and the OCA, there



DG 00- 145 -6-
DG 00- 207

were no other petitions for intervention. There being no

obj ection, the Commi ssion granted the Petitions for

I ntervention pursuant to N.H Admn. Rule Puc 203.02 and RSA
541- A: 32, 1(b).

Subsequently, KeySpan responded to three rounds of
dat a requests propounded by Staff and one round of data
requests propounded by OCA.

On Septenber 14, 2000, KeySpan filed a Motion for
Protective Order and Confidential Treatnent concerning
information provided in certain revised financial analyses
contained in response to Data Request OCA 1-3.

On Septenber 18, 2000, the Commi ssion issued Order
No. 23,556 adopting an interim procedural schedule for the
proceedi ng consi sting of discovery and technical
sessions/settl ement conferences proposed by the Parties? and
Staff and al so approving the intervention of the Town. The
Order al so discussed KeySpan's and Staff's opposing positions
on whet her KeySpan is required to petition the Comm ssion,
pursuant to RSA 371:17, for a license to cross Little Cohas
Brook in the Town of Londonderry. Staff recomended that the

Conmm ssi on defer action until the Parties and Staff had an

2The Parties include KeySpan, OCA and the Town of Londonderry.
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opportunity to discuss the matter further. The Commi ssion did
not make a determination in Order No. 23,556 regardi ng whet her
the petition was necessary.

On Septenber 19, 2000, KeySpan filed revised Pl ans
and Specifications for Construction of Natural Gas Pipeline to
Serve AES Londonderry, LLC with the Commi ssion. The revisions
were made in response to comments received fromRichard G
Marini, P.E., of the Comm ssion's Engineering Departnment, the
staff nmenber with primary responsibility for construction
saf ety oversight.

On Novenber 22, 2000, KeySpan filed an Anendnent to
Gas Transportation Agreenent (First Transportation Agreenent
Amendment) with the Conm ssion. The First Transportation
Agreenent Anmendnent provides for AES to make an additi onal
paynment to KeySpan, waives certain deadlines contained in the
Transportation Agreenent, and provides for a second additional
paynment by AES if KeySpan achi eves conpletion of the pipeline
proj ect by Septenber 30, 2001.

On Decenber 12, 2000, the Comm ssion issued Order
No. 23,600 adopting a procedural schedule for the remni nder of
t he proceedi ng and approvi ng consol i dated hearings wi th Docket

DG 00-207, EnergyNorth Natural Gas, Inc., pursuant to NH
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Adm n. Rule Puc 203.08. The Comm ssion also determ ned the

scope of this proceeding:

I n our conpani on order in Docket DG 00-207 issued this
day, we agreed with Staff and ENG that the scope of
Docket DG 00-207 relates to the issues of water and | and
use that may be affected by the crossing, not
envi ronment al inpacts associated with the crossing, and
whet her the |icense “rmay be exercised w thout
substantially affecting the public rights in said waters
or lands”. RSA 371:20. W will not address issues, in
Docket DG 00-207 or in this proceeding, properly decided
by the NHSEC or those which shoul d be brought before other
agencies. Therefore, construction safety aspects, as
del egated by the NHSEC, and issues related to the
agreenents between ENG and AES, will continue to be
addressed in the context of Docket DG 00-145, and Docket
DG 00-207 shall be Iimted to license issues of public
safety and public functional use of said waters, See Re
Portland Natural Gas Transm ssion System 82 NH PUC 533,
(1997), as well as the issue raised by Londonderry inits
Petition to Intervene and at the Prehearing Conference
with regard to the statutory requirement “in order to neet
t he reasonabl e requirements of service to the public”.
RSA 371: 17.

O der 23,600 at 5

On January 10, 2001, Staff filed the direct
testimony of M. Marini, Adm nistrator of the Comm ssion's
Safety Division. Also on January 10, 2001, Staff filed with
the Comm ssion a concurred to request to revise the procedural
schedule with which the parties concurred.

On January 12, 2001, KeySpan fil ed Suppl enent al
Testinmony of A. Leo Silvestrini, KeySpan Director of Rates and

Regul atory Affairs, and M. Luthern updating earlier prefiled

testinmony in Docket DG 00-145. KeySpan also filed prefiled



DG 00- 145 -9-
DG 00- 207

Direct Testinmony of Anthony J. Di G ovanni, Senior Operations
Advi sor on a contract basis for KeySpan, in both Docket DG 00-
145 and Docket DG 00-207. In particular, the testinmony filed
by KeySpan on January 12, 2001 di scussed KeySpan's expectation
that the cost of constructing the proposed pipeline was
anticipated to substantially exceed the estimate included in
KeySpan's original filing, presented a revised financial
anal ysis for the project that reflected both the updated cost
estimate and the benefits antici pated under the Peaking
Agreenent, and di scussed an antici pated m nor change of the
pi peline's location within | and owned by the State of New
Hanmpshi re.

On January 12, 2001, KeySpan also filed with the
Comm ssi on a docunent entitled "Design and Construction
Specifications for Natural Gas Pipeline for AES Londonderry
Cogeneration Facility" dated Decenmber 18, 2000
(Specifications) and a set of plans for the pipeline project
dat ed Decenmber 29, 2000 (Construction Plans), which were the
pl ans and specifications recommended for approval by M.
Marini in his prefiled testinony.

On January 18, 2001, the Conm ssion approved the

revi sed procedural schedul e.
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On January 19, 2001, Staff filed the Joint Testinony
of Mchelle A Caraway, Utility Analyst 111, Conm ssion
Economi cs Staff, and Stephen P. Frink, Conm ssion Staff
Assi stant Finance Director.

On January 31, 2001, KeySpan filed a Second
Amendnent to the Gas Transportati on Agreenment (the First Gas
Transportation Agreenent Amendnment and the Second Gas
Transportation Agreenent Anmendnent are referred to bel ow
together as the "Transportation Agreenent Amendnents”) and a
First Amendnent to the Natural Gas Firm Peaki ng Agreenent
(Amendnent to Peaki ng Agreenment). KeySpan stated that the
amendnments were entered in order to address certain concerns
rai sed by Staff during the course of the settlenent
di scussions in this proceeding.

2. DG 00- 207 —License Petition

On Septenber 27, 2000, KeySpan filed a Petition for
a License to Construct and Maintain a Natural Gas Pipeline
Beneath Little Cohas Brook and to Cross State Property Located
in the Town of Londonderry (License Petition). The License
Petition sought a |license pursuant to RSA 371:17 to construct
and maintain the gas pipeline for the AES project beneath
Littl e Cohas Brook and within an easenent granted by the State

Departnment of Transportation within an abandoned railroad bed
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(DOT Railroad Bed) owned by the State of New Hanpshire. The
Comm ssi on opened Docket DG 00-207 to address the issues
raised in this proceeding and subsequently consolidated the
docket with Docket DG 00-145. One set of data requests was
propounded to KeySpan by the Town in Docket DG 00-207.

On October 10, 2000, the Comm ssion issued an Order
of Notice scheduling a Prehearing Conference and Techni cal
Session for November 16, 2000 and setting deadlines for
intervention requests and objections thereto. All the parties
in Docket DG 00-145 were deened to be parties in this
proceeding as well. In the Order, the Comm ssion noted:

The filing raises, inter alia, issues related to: whether
the license petitioned for nay be exercised without
substantially affecting the public rights in said waters
or lands See Public Wilities and G hers, 35 NH PUC 94
(1953); whether such crossing will, pursuant to RSA

371: 20, substantially affect the public safety or public
functional use of said waters, See Re Portland Natural Gas
Transm ssion System 82 NH PUC 533, (1997); whether any
paynment or conpensation is due to owners of |ands
bordering on Little Cohas Brook and/or the State pursuant
to RSA 371:21; and whether this proceeding shall be

consol i dated and heard on a common record pursuant to N H
Admin. Rules Puc 203.08.

The Prehearing Conference and Techni cal Session were
hel d on October 16, 2000 in accordance with the O der of

Notice. No additional petitions to intervene were fil ed.
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On Decenber 12, 2000, the Comm ssion issued Order
No. 23,601 adopting a procedural schedule for the remni nder of
t he proceedi ng and approvi ng consol i dated hearings with Docket
DG 00-145. The Comm ssion al so determ ned the scope of this
proceedi ng. (See above re: Order No. 23,600 in Docket DG 00-
145.) The Comm ssion also provided for the subm ssion of
Menor anda of Law and replies regarding the statutory
requirenment “in order to neet the reasonabl e requirenments of
service to the public”. RSA 371:17.

Al so on December 12, 2000, KeySpan filed an
Obj ection to First Set of Data Requests Propounded by Town of
Londonderry (Objection). On Decenber 13, 2000, Staff filed a
response to KeySpan's Objection recomendi ng that the
Comm ssi on either deny the Objection w thout prejudice or
defer any action with regard thereto. On Decenber 15, 2000,
the Town filed its response to KeySpan's Obj ecti on.

On Decenber 27, 2000, the Town submtted a
Mermor andum of Law regarding the Comm ssion's authority to
grant the license requested by KeySpan.

On January 10, 2001, sStaff filed with the Conmi ssion
a request to revise the procedural schedule with which the
parties concurred. Staff also filed the Testinony of M.

Mari ni .
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On January 12, 2001, KeySpan and Staff filed
responses to the Town's Menorandum of Law. Al so on January
12, 2001, KeySpan filed the Direct Testinony of M.

Di G ovanni .

On January 12, 2001, KeySpan filed an Amended
Petition for a License to Construct and Maintain a Natural Gas
Pi peline Beneath Little Cohas Brook and to Cross State
Property Located in the Town of Londonderry (Amended
Petition). The Anended Petition requested that the Comm ssion
expand the license being requested by KeySpan pursuant to RSA
371:17 to include | ocation of the proposed pipeline closer to
the center of the DOT Railroad Bed. On January 18,
2001, the Comm ssion approved the request to revise the
procedural schedul e.

The Parties and Staff held a nunmber of technical
sessions and/or settlenent conferences in one or both of the
dockets related to the AES project including those on August
29, 2000, November 16 & 27, 2000 and Decenber 7, 2000. As a
result of those discussions, a settlenent was reached anong
KeySpan, OCA and Staff.

The consol i dated hearing was held on February 6,

2001 at which time the Settlenent Agreenent was filed with and

presented to the Comm ssion. At the hearing, KeySpan w thdrew
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its Objection to First Set of Data Requests Propounded by the

Town.

1. POSITIONS OF THE PARTI ES AND STAFF
A. EnergyNorth Natural Gas, Inc.

KeySpan initially requested that the Conm ssion
approve the Transportation Agreenment and Peaki ng Agreenment as
filed. KeySpan asserted that the Transportati on Agreenent
constitutes a special contract under the provisions of RSA
378: 18 because it proposes to provide service to AES
Londonderry, LLC on terns and conditions that vary fromthose
inits tariff. KeySpan also asserted that, because it would
not be willing to provide service to AES on the terns set
forth in the Transportation Agreenent unless AES was w lling
to enter into the Peaking Agreenent, the Conm ssion should
consi der and approve the Peaking Agreenent as well. KeySpan
asserted that the Transportati on Agreenment and Peaki ng
Agreement woul d provi de substantial net benefits to custoners.
KeySpan al so proposed that its capital investment in the
proj ect be depreciated over a 20-year period, consistent with
the term of the Transportation Agreenent.

Inits filing in DG 00-207, KeySpan proposed that
the Commi ssion grant it a |license to construct and maintain

the pipeline beneath Little Cohas Brook and in a forner
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railroad right-of-way owned by the State of New Hanpshire in
Londonderry. KeySpan originally proposed to |ocate the
pipeline in the toe of the slope of the railroad right-of-way
because that was the location that was initially approved by
the State Department of Transportation and the Governor and
Executive Council. Subsequently, KeySpan indicated that the
Departnment of Transportation appeared willing to permt
KeySpan to | ocate the pipeline in the center of the right-of-
way if it would agree to relocate the pipeline to the toe of
the slope if the right-of-way was utilized in the future.
KeySpan, therefore, anended its Petition in DG 00-207 to
request a license for both locations within the railroad
right-of-way. Its initial petition and its anmended petition
asserted that construction and mai nt enance of the proposed
pi pel ine would not interfere with the public's use of the
areas for which a |icense was sought and that it woul d not
pose a threat to public safety, and, therefore, the requested
i censes shoul d be granted.

As a result of the settlenment discussions with OCA
and Staff, KeySpan negotiated certain amendnments to the
Transportation Agreenent and Peaki ng Agreenent intended to

extend the term of the Peaking Agreenent.



DG 00- 145 - 16-
DG 00- 207

B. Town of Londonderry
The Town engaged in discovery and participated in
techni cal sessions and settlement conferences. The Town did
not file testinmony in either proceeding and is not a signhatory
to the Settlement Agreenent. The Town did, however, file a
Mermor andum of Law concerning the provision in RSA 371:17 that
requires a public utility to file a petition with the
Comm ssion for a |license to construct a pipeline under any
public waters or across |and owned by the State "in order to
neet the reasonable requirenments of service to the public.”
C. O fice of Consunmer Advocate
The OCA engaged in discovery and participated in
techni cal sessions and settlement conferences. Although the
OCA did not file testinmony in either proceeding, the OCAis a
signatory to the Settlenment Agreenent.
D. St af f
Staff was generally supportive of KeySpan's
petitions. M. Marini recomended that the Conm ssion approve
the revised plans and specifications submtted by KeySpan for
t he AES project and also that the Comm ssion grant the
i censes requested by KeySpan in Docket DG 00-207. Regarding
t he Transportati on Agreenent and Peaki ng Agreenent, Staff

proposed certain specific changes in KeySpan's proposal
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including matters related to the depreciation rate proposed by
KeySpan, the term of the Peaking Agreenent, and the allocation
of a portion of the revenues from AES as a credit to KeySpan's
deferred account for environnmental renediation. Further,
Staff indicated its continued support of the discounted cash
fl ow met hodol ogy to eval uate mmj or system expansi ons and
recommended several changes to KeySpan's revised benefit-cost
anal ysi s.
I MEMORANDA OF LAW RE: RSA 371: 17 STANDARD FOR REVI EW
In its Menorandum of Law (Menmorandum) in Docket DG
00- 207 regarding RSA 371:17, the Town maintains that while
there are two other related proceedi ngs, Docket DG 00-145, and
NHSEC Docket No. 98-02, the Comm ssion has a separate
obligation under RSA 371:17 to determ ne whet her KeySpan
shoul d be granted the licenses it requests to cross public
waters and state land. In its Order of Notice (at p. 2) in
Docket DG 00-145 and subsequent Orders in both Docket DG 00-

145 and Docket DG 00-207, the Conmmi ssion stated

Under an order of the New Hanpshire Site Eval uation
Committee (SEC) dated May 25, 1999, in SEC Docket No. 98-
02, the SEC, pursuant to RSA 162-H 4 111, Il11-a, del egated
to the Commission authority “to nmonitor the construction
safety aspects of the natural gas pipeline.” 1In addition
the SEC Order provided that “The Application and Petitions
are referred to ... the Public Wilities Comm ssion for

t he i ssuance of such permts and |icenses as required by



DG 00- 145 - 18-
DG 00- 207

law to be included in the Certificate of Site and
Facility.” (p. 29)

In its Order No. 23,601, the Conmm ssion indicated that the
scope of this proceeding, as it relates to the issuance of the

license referred to in RSA 371:17:

relates to the issues of water and | and use that may be
affected by the crossing, not environnental inpacts
associated with the crossing, and whether the |icense “may
be exercised wi thout substantially affecting the public
rights in said waters or lands.” RSA 371:20. W do not
intend to replicate issues properly decided by the NHSEC
or those which shoul d be brought before other
agencies....and this proceeding shall be limted to

i cense issues of public safety and public functional use
of said waters. See Portland Natural Gas Transm ssion
System 82 NH PUC 533, (1997), as well as the issue raised
by Londonderry in its Petition to Intervene and at the
Prehearing Conference with regard to the statutory
requirenent “in order to neet the reasonabl e requirenents
of service to the public.” RSA 371:17. W note that the
Parties and Staff have agreed to address the issue in
Menoranda of Law, prior to the hearing, and we wel come

t hose subm ssions. Oder No. 23,601 at p. 11

Nei ther Staff nor KeySpan, in their Reply Menoranda,
di spute the Town’ s assertions that the Conm ssion has
jurisdiction under RSA 371:17 to review KeySpan's Petition in
Docket DG 00-207, that this proceeding is related to Docket DG
00- 145 and NHSEC Docket No. 98-02, and that the Conm ssion has
an obligation under RSA 371:17 to determ ne whet her KeySpan
shoul d be granted the license it requests to cross public
waters and state |and. KeySpan and Staff, however, disagree

with the Town's proposed standard for review.
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The Town admts that the present case does not
i nvol ve the exercise of em nent donmain power because KeySpan
has obtained all of the necessary easenents and property
rights. However, the Town takes the position that the
Conmmi ssi on should deny ENG s request for a |icense because
t he request does not neet the statutory requirenent “in order
to neet the reasonable requirenments of service to the public.”
The Town apparently reaches this concl usion based upon the
foll ow ng assertions:
1. The Comm ssion nust make simlar findings when |icensing

crossi ngs under RSA 371:17 as it does when determ ning
whet her | and shoul d be taken under RSA 371:1 et seq.

2. The new line is not needed to neet the reasonable
requi renments of service to the public because:

a. It will serve only a single custonmer, and not “the
public,” unless serving a single custonmer can be
deened to be serving the public;

b. KeySpan is not carrying out its quasi public
corporation role, but is seeking to take advant age
of what it considers a good busi ness opportunity;

C. KeySpan i s under no obligation to supply gas to AES
since KeySpan, under its Tariff, may reject any
application for service which would involve
excessive cost to supply;

d. KeySpan can adequately serve its custonmers w thout
bui l ding the |ine;
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RSA 317:17 does not authorize utilities to cross
public | ands for the purpose of obtaining related
econom ¢ benefits;

AES has no need for KeySpan to construct the |line
and it can obtain adequate gas supply w thout resort
to KeySpan's services, as AES nay construct the |ine
itself or have it constructed by Tennessee Gas

Pi pel i ne Conpany;

There is no evidence that the power to be generated

by the AES plant will benefit the New Hanpshire
public in terms of price or electric supply.

Bot h KeySpan and Staff disagree with the Town’s

anal ysis equating the standard for review under RSA 371:17 et

seq, with the standard for review under RSA 371:1 et seq. As

a result,

f act ual

Staff maintains that the remai nder of the Town's

analysis is irrelevant to the Conm ssion’s

determnation in this proceeding. Staff also maintains that a

review of the information provided by KeySpan and ot her

informati on would show the Town’s concl usi ons on these factual

matters are likely to be incorrect.

KeySpan mai ntains that the proposed pipeline neets

the requirenment of “providing service to the public” as set

forth in RSA 371:17, and that the pipeline route was

previ ously consi dered and approved by the NHSEC, a case in

whi ch the Town participated as a supporter of the proposed

route and the proposed generating facility. KeySpan maintains
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that, as a public utility, it has a duty to provide service to
any customer within its service territory, which would
constitute “service to the public” as contenpl ated by RSA
371:17. MNMoreover, KeySpan mmintains that the crossings that
are the subject of this case neet the standard set forth in
RSA 371: 20.

Staff maintains that the standard for review of
petitions under RSA 371:17 is different fromthe standard for
review of petitions under RSA 371:1, and that all of the cases
cited by the Town in its Menorandumrelate to petitions for
condemati on under either RSA 371:1 or other statutes relating
to em nent domain proceedi ngs, not petitions to cross public
wat ers or | ands under RSA 371:17. Staff maintains that the
standard for review of petitions to cross public waters or
| ands under RSA 371:17, however, is whether “...the license
petitioned for, subject to such nodifications and conditions,
if any, and for such period as the comm ssion may deterni ne,
may be exercised w thout substantially affecting the public
rights in said waters or lands....” RSA 371:20. Even though
both RSA 371:1 and RSA 371:17 contain the sane phrase, “in
order to neet the reasonable requirenents of service to the

public,” Staff maintains that the Legislature has carefully
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stated the criteria under which these very different types of
petitions should be reviewed. This viewis supported by the
fact that even private corporations and individuals my
petition the Comm ssion under RSA 371:17 for private purposes.
We agree with KeySpan and Staff that the proper
standard for reviewi ng petitions for |icenses pursuant to RSA
371:17 is set forth in RSA 371:20: whether the |icense
petitioned for may be exercised without substantially
affecting the public rights in said waters or |lands. This is
the same standard applied by this Conmi ssion in previous
proceedi ngs. See Re: Portland Natural Gas Transm ssion System
82 NH PUC 533, 535 (1997). In addition, as KeySpan correctly
noted, this Comm ssion has previously determ ned that service
by a public utility to even a single custoner constitutes
"service to the public.” In Re New Hanpshire Electric
Cooperative, Inc., 69 NH PUC 301 (1984), the Comm ssion
granted a license to construct a distribution |ine across a
state-owned right-of-way to serve a single customer. In
addition, in this proceeding there is sufficient evidence
that, while AES will be the only custonmer initially served by

this line, other custonmers may al so be served in the future.
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See Exeter & Hanpton Electric Co. v. Harding, 105 NH 317
(1964) .
| V. SETTLEMENT AGREEMENT

The Settl ement Agreenent was entered into anong
KeySpan, OCA (the Settling Parties) and Staff. A summary of
the Settl ement Agreenent follows bel ow

1. Gas Transportation Agreenent. The Settling Parties and
Staff recommrend that the Transportati on Agreenent, as

amended by the Transportati on Agreenment Amendnents, be
approved by the Commi ssion as fil ed.

2. Natural Gas Firm Peaking Agreenent. The Settling Parties

and Staff reconmend that the Peaki ng Agreenent, as anmended
by Arendnent to Peaki ng Agreenent, be approved by the
Commi ssion as filed. The Parties and Staff agree that the
benefits of the Peaking Agreement to KeySpan and its
custoners are an essential elenent of the reconmendation
to approve the Transportati on Agreenent.

3. Construction Plans and Specifications. The Settling
Parties and Staff recommend that the Construction Pl ans
and Specifications, as approved by M. Marini and
di scussed in his testinony, be approved by the Comm ssion
The Settling Parties and Staff recommend that further
changes in the Construction Plans and Specifications shal
be subject to the continuing review and approval by the
Commi ssion' s Engi neering Departnent and the continui ng
jurisdiction of the Commi ssion to resolve disputes
regardi ng any such proposed nodifications.

4, Envi ronnental Surcharge. The Settling Parties and Staff
recomrend that the Commi ssion order that KeySpan all ocate
1. 75% of the annual revenues fromthe Transportation
Agreenment as a credit to KeySpan's deferred account for
expenses relating to remedi ati on of nanufactured gas
contam nati on during any year in which KeySpan receives
revenues under the Transportati on Agreenent and there
remai ns an unrecovered bal ance in such account. The
revenues thus allocated will be applied to reduce, dollar
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for dollar, the anmount that woul d ot herw se be recovered
from KeySpan's other firm customers.

Depreciation. The Staff and OCA acknow edge that KeySpan
has proposed to depreciate the capital investment in the
transm ssion main to be constructed to provide service to
AES over the sanme period as the termof the Transportation
Agreenent, nanely twenty (20) years. The Staff has
recommended that KeySpan depreciate the investment in the
mai n over a period consistent with its other distribution
pl ant, despite the shorter termof the Transportation
Agreenent. KeySpan has indicated its willingness to
depreciate its investnent over a period of nore than
twenty (20) years if such extended depreciation period
does not affect the rate recovery of any undepreciat ed
portion of the investnent because the plant ceases to
provi de service to AES prior to the end of such extended
depreciation period. 1In view of the foregoing, the
Settling Parties and Staff recomrend that the Comm ssion
order that KeySpan depreciate its capital investnent in
the transm ssion main to be constructed to provide service
to AES in a manner that is consistent with KeySpan's other
distribution plant; provided, however, that the recovery
through rates for any portion of such investment shall not
be disal |l oned because such portion of the investnent
remai ns undepreciated if the plant is no longer in

servi ce.

Inclusion in Rate Base. KeySpan agrees with Staff and OCA
that KeySpan's capital investnent shall not be included in
rate base for purposes of determning its revenue

requi rement unless and until such investnent becones used
and useful. Thereafter, KeySpan may petition the

Commi ssion to include in rate base the amount of such

i nvestnent, subject to the Commission's authority to

consi der the prudence of the final anmount of such
investnent. dven that KeySpan has not yet begun
construction of the pipeline that is the subject of this
proceedi ng, the Settling Parties and Staff agree that the
purpose of this Settlenent Agreenment is not to take a
position regarding the prudence of the actual anount that
may ultimately be spent by KeySpan in constructing the
proj ect.

Arbitration of D sputes under Agreenents with AES.
KeySpan understands and agrees that, while the arbitration
provisions in the Transportati on Agreenent and Peaki ng
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Agreenent are intended to be binding with regard to

di sputes between the parties to such agreenents, i.e.
KeySpan and AES, they do not require that issues that may
be raised by other parties or the Conm ssion concerni ng
regul atory matters relating to such agreenents are thereby
required to be submitted to arbitration, rather than to

t he New Hanpshire Public Wilities Comm ssion or other
appropriate foruns for resol ution.

Educati onal Meeting. The Settling Parties and Staff
reconmend t hat the Conm ssion consider the useful ness of
an educational session or other simlar meeting at which
interested parties could discuss and exchange i nformation
regarding the inpact, if any, that the construction of
gas-fired electric generators in New Engl and woul d have on
energy prices and natural gas availability in New
Hanpshire.

License to O oss Public Waters and State Property. The
Settling Parties and Staff recomrend that the Comm ssion
issue a license to KeySpan to cross public waters and
State property as requested in KeySpan's Amended Petition
in Docket DG 00-207, providing KeySpan |ocate the main in
t he easenent al ready approved by the Governor and Counci l
or receive the approval of, and easenent from the New
Hanpshire Departnent of Transportation for the revised
location in the mddle of the railroad right-of -way.

Data Requests. Certain responses by KeySpan to data
requests fromthe Staff, OCA and the Town will be provided
to the Conmi ssion when this Agreenent is filed with the
Comm ssion in order to make the Comm ssion aware, in
advance of the hearing on this Agreenent, of information
provi ded by KeySpan during the course of discovery. The
responses to data requests do not constitute part of this
Agreenent and are provided for informational purposes
only.

| npact on ther Proceedings. The Settling Parties and
Staff agree that the Commi ssion’s approval of the
Transportation and Peaki ng Agreenments is not intended to
affect the Settlement Agreement filed with the Comm ssion
in either Docket DE 98-124, Gas Restructuring, Unbundling
and Conpetition in the Natural Gas |ndustry and Docket DG
00- 063, EnergyNorth Natural Gas, Inc. Revenue Neutral Rate
Redesi gn currently pendi ng before the Comi ssi on.
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12. Mtions for Confidentiality. The OCA and Staff agree that
t he Comm ssion shoul d grant KeySpan's Mtions for
Confidentiality. However, the Settling Parties and Staff
further agree that information regarding the estimated
cost and actual cost of the pipeline shall renain
confidential only until the pipeline is conpleted and in
servi ce.

V. COW SSI ON ANALYSI S

We have reviewed the Transportati on Agreenent (Speci al
Contract No. 00-01), Peaking Agreenent and License Petition, as
anmended, and the supporting testinmony and exhi bits presented at the
February 6, 2001 hearing in addition to the filed Settl ement
Agreenent. We have conducted our review pursuant to the | anguage of
RSA 378:18, which gives the Comm ssion the authority to approve
special contracts if "special circunstances exist which render such
departure fromthe general schedules just and consistent with the
public interest..."” and RSA 371:17, which requires:

Whenever it is necessary, in order to neet the reasonabl e

requi renents of service to the public, that any public utility
shoul d construct a pipeline, cable, or conduit, or a line of poles
or towers and wires and fixtures thereon, over, under or across
any of the public waters of this state, or over, under or across
any of the land owned by this state, it shall petition the

comm ssion for a license to construct and mai ntai n the sane.

We find that KeySpan's anended Transportation Agreenment
and Peaki ng Agreenment with AES and the terns of the Settl enent

Agreenent are reasonable and in the public good. W find the terns

and conditions of the anmended Transportati on Agreenment to be just and



DG 00- 145 -27-
DG 00- 207

consistent with the public interest, pursuant to RSA 378:18, and find
t hat the nethodol ogy enpl oyed by KeySpan in its financial analysis in
support of the proposed main extension to be a nethod acceptable to
the Comm ssion to evaluate the cost-effectiveness of nmmjor capital
i nvest nents.

I n approving the Transportation Agreenent, we note that
AES has a viable by-pass option. AES is under no obligation to take
service from KeySpan. AES obtai ned the easenments necessary to
construct the pipeline and performed some of the initial engineering
and design work. Further, AES was the entity which filed and
recei ved NHSEC approval to construct the 2.8 mle main to the
Facility. For AES, the project would be uneconom cal at
tariffed rates, thus, forcing AES to by-pass KeySpan's delivery
system and depriving current custonmers of the financial benefits of
havi ng AES as a KeySpan custonmer (such as those derived fromthe
Peaki ng Agreenent). Thus, there are special circunstances that
qualify it for departure fromstandard tariff rates pursuant to RSA
378: 18.

The nost inportant benefit that KeySpan's custoners will
receive fromthe AES relationship is the additional gas supply that
wi || becone avail abl e under the Peaking Agreenent. The Peaking

Agreenent is expected to provide significant gas cost savings because
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it wll provide KeySpan with considerable flexibility in managing its
peaki ng resources. Although the Comm ssion does not ordinarily
approve gas supply contracts, we find, in this instance, that

the ternms and conditions of the Transportation Agreenent and

Peaki ng Agreenent are not nutually exclusive, thus requiring

us to consider both agreenents indiscerptibly.

To fully analyze the benefits KeySpan and its custoners
will realize by our approval of the anended Transportati on Agreenent
and the Peaking Agreenment, we will require KeySpan to file with the
Conmi ssion the capitalized costs of the main extension. Such filing
shal | include a conparison of actual costs to the estimted costs
submtted by KeySpan in this proceeding.

Further, we note that our approval of the anmended
Transportation Agreenent and Settl ement Agreenment does not
aut hori ze KeySpan to recover fromratepayers any revenue | oss
resulting fromthe Transportation Agreenment. W reserve the
right to address this issue at an appropriate tinme in the

future. See Order No. 20,633, Re Generic Discounted Rates, 77

NHPUC 650, 655 (1992).

The Settl ement Agreenent requires 1.75% of the
revenues derived fromthe Transportati on Agreenent be applied

to the deferred account for environnental remedi ati on, an
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i mmedi ate financial benefit for existing firmratepayers. As
stated in the Settlement Agreenent, this will serve to reduce,
dol lar for dollar, the anount of renediation costs recovered
from KeySpan's remaining firmratepayers.

Lastly, in order to provide service to AES, KeySpan
must install its nmain under public waters and public |and.
The definition of public waters pursuant to RSA 371:17

includes "all ponds of nore than ten acres, tidewater bodies,

and such streans or portions thereof as the Comm ssion may
prescribe. " The definition of public |ands pursuant to RSA

371: 17 includes "any of the land owned by this state.” The

Commi ssion finds that Little Cohas Brook falls within the

definition of "public waters.” Therefore, KeySpan's crossing

under Little Cohas Brook involves crossing public waters.

Accordi ngly, construction in a former railroad right-of-way owned by
the State of New Hanpshire al so requires our approval.

Based on the evidence presented, the Conmm ssion finds,
pursuant to RSA 371:17, that the requested crossings are necessary
for KeySpan to neet its reasonable requirenments of service to the
public within its authorized franchi se area, and, pursuant to 371: 20,
that the licenses to cross may be exercised w thout substantially

affecting the public rights in the designated waters and | ands. The

crossing of Little Cohas Brook by directional drilling as required by
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the NHSEC will not hinder the use of the Brook. Simlarly, the
crossing of the former railroad right-of-way pursuant to conditions
approved by the New Hanpshire Departnment of Transportation, will not
substantially affect the public rights in said | and.
Based upon the foregoing, it is hereby
ORDERED, that the Settlenment Agreenent entered into
anong KeySpan, OCA and Staff is APPROVED, and it is
FURTHER ORDERED, that KeySpan's Petition for
Approval of Gas Transportati on Agreenment and Natural Gas Firm
Peaki ng Agreenment with AES Londonderry, LLC and Approval of
Pl ans for Construction of Natural Gas Pipeline to Serve AES
Londonderry, LLC, as nodified by the Anendnents and the
Settl ement Agreenent, are APPROVED; and it is
FURTHER ORDERED, that KeySpan's Petition for a
Li cense to Construct and Maintain a Natural Gas Pipeline
Beneath Little Cohas Brook and to Cross State Property Located
in the Town of Londonderry, as anmended, is APPROVED; and it is
FURTHER ORDERED, that KeySpan shall submt a report to the
Comm ssi on providing the capitalized costs of the nmain extension as
di scussed above. Such report shall be submtted to the Conmm ssion

within sixty days upon the in-service date of the main.
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By order of the Public Utilities Comm ssion of New

Hampshire this twenty-second day of March, 2001

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



