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EASTMAN SEVER COVPANY
Joint Petition for Approval of Stock Transfer
Order Denying Mdtion for Rehearing

ORDER NO 23,654

March 16, 2001

APPEARANCES: Devine, MIlinmt & Branch, Frederick

Cool broth, Esq., for the Eastnman Community Associ ati on; Tony
Hanslin for Eastnman Sewer Conpany; Thomas G Wade for the

East man Community Associ ation; Myron L. Cummm ngs and Donat o

| an, custoners of Eastman Sewer and Lynmarie Cusack, Esq., on
behal f of the Staff of the New Hanpshire Public Utilities
Comm ssi on.

PROCEDURAL HI STORY

On Decenber 22, 2000, the New Hanmpshire Public
Utilities Comm ssion (Comm ssion) issued Order No. 23,608
approving the transfer of 100% of the stock of Eastnan Sewer
Conpany (Conpany) to Eastman Comrunity Association (ECA). The
order was released after notice, hearings and deliberations on
the matter. Order No. 23,608 discusses the procedural history
of the case through the deliberations. This order continues
the history fromafter the issuance of Order No. 23,608
t hrough to the present.

On January 22, 2001, Phillip Schaefer, a G ant ham
New Hanpshire resident and custoner on the sewer system

submtted a letter dated January 19, 2001, “appeal i ng” Order
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No. 23,608.! In the letter M. Schaefer clainms that that the
Comm ssion did not “appropriately consider” a previous letter
he drafted and had submtted at the Novenber 16, 2000 hearing.
In response to M. Schaefer’s January 19, 20012 letter the
Conpany and the ECA, jointly filed an objection with this
Comm ssi on on January 24, 2001

The Conpany and the ECA contend that M. Schaefer’s
letter fails to state good reason for the Commi ssion to
reconsider its action in the case. They further assert the
Schaefer “appeal” “letter fails to state any ground upon which
the Comm ssion’s Order can be deened unreasonabl e or
unl awf ul . ”
1. NOVEMBER 16, 2000 LETTER

M. Schaefer’s Novenber 16, 2000 |etter was
presented at the hearing by Staff counsel who indicated that
she was asked to provide it to the Comm ssion as part of the
hearing.?® Staff counsel additionally asked that the letter be

mar ked as an Exhibit for ldentification. Hearing Transcript,

1 M. Schaefer did not seek intervention in the docket. Pursuant to Puc Rul e
203.03 individuals who are not parties to a proceedi ng but who have an
interest in the proceeding may appear before the comm ssion for the purpose of
stating their positions for the record.

2 The letter dated January 19, 2001 was not received by this Commission until
January 22, 2001, one day beyond the time limt for filing notions for
rehearing. RSA 541:3 requires notions for rehearing to be filed within 30 days
of a decision. The request could be rejected on that basis al one, however we
will reviewthe nmerits of the request.

3 M. Schaefer was not present at the hearing to offer the letter hinself.
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p. 4. Counsel for the joint petitioners commented that it was
hi s understanding that the letter would be “taken as a public
statenment.” Id., p. 5. The Chairman confirnmed that the
statement would be treated as such and marked it as an
exhibit. The letter was subsequently marked as Exhibit No. 6
and adm tted as part of the record.

The Novenber 16th |etter focused on four issues that
M. Schaefer believed were problens that had to be resol ved
prior to any approval of the transfer of stock. The issues
concerned the spray irrigation system capital reserve
account, operating expenses and operating revenues. M.
Schaefer concluded his letter by suggesting the renmedi es he
proposed be adopted and that the Conmm ssion order the Conpany
“owners to determ ne whether an association of sewer users
m ght be formed to purchase the conpany.”
[11. COVM SSI ON ANALYSI S

In a letter dated January 19, 2001, M. Schaefer
i ndi cated he was “appealing” the Decenmber 22, 2001 order of
this Comm ssion approving the stock transfer. We will treat
M. Schaefer’s letter as a notion for rehearing pursuant to
RSA 541:3. As a person directly affected by this Comm ssion’s

action M. Schaefer may apply for rehearing even though he was
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not a party or intervenor in the case. Puc Rule 203.04 (a),
RSA 541: 3.
This Comm ssion will grant such a nmotion if in our
opi nion there is good reason for the rehearing stated in the
notion. RSA 541:3. M. Schaefer asserts that this Conm ssion

did not properly consider his Novenmber 16, 2000, letter. W

di sagr ee.

In evaluating any case this Conm ssion reviews the
entire record before making a decision on the nerits. CQur
rules allow us to utilize our experience, technical conpetence

and speci alized know edge i n evaluating any evi dence before
us. Puc Rule 203.10(m. It is also in our discretionto
accord evidence the weight we believe it deserves. Here,
Exhi bit 6 was placed into evidence by staff counsel. The
proponent of the exhibit was not in attendance at the hearing.
Therefore, the evidence was not given under oath or
affirmation. Additionally, as the joint petitioners point out
in their objection to the request for rehearing, the proponent
was not available for cross-exam nation. We, thus, considered
the statenent as we would any public coment.

Mor eover, we believe the issues presented by M.
Schaefer that had bearing on the transfer of stock petition

before us were addressed during the hearing. A considerable
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ampbunt of testinmony was presented regarding the spray
irrigation system and the handling of repairs, mintenance and
expense. Hearing Transcript pp. 19, 29-30, 37-39, 54-509.
Furthernmore, there was discussion on the |icense agreenent
related to the spray irrigation system W heard that the ECA
and not the sewer conpany would assunme full responsibility for
the spray irrigation system 1d., p. 30. W also were
presented with testinony related to the going forward expenses
of the conpany and in fact heard an intervenor indicate that
his concerns relating to the expenses were alleviated. Id.,
p. 60.

We do not believe it is necessary to address each
pi ece of the record in an order for us to have appropriately
considered it in making a decision. Sinply because we fail ed
to nmention an exhibit does not nean that we did not consider
t hat exhibit. For these reasons we find that there is no
good reason to grant the request for rehearing.

Based upon the foregoing, it is hereby

ORDERED, that the request for rehearing is DEN ED.
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By order of the Public Utilities Conm ssion of New

Hanmpshire this sixteenth day of March, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



