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ConNecTI aut VALLEY ELECTR ¢ CovwpANY
Petition for An Order For Refunds Under Section 210 of PURPA
Prehearing Conference O der

ORDER NO 23,632

February 8, 2001

APPEARANCES: Ransneier & Spellman by Dom D Ambuoso,
Esqg. and John T. Al exander, Esqg. for Connecticut Valley
El ectric Conpany; Thomas E. Donovan, Jr. on behalf of hinself;
Judy Moriarity on behalf of herself; WIIliam Gall agher and
Kati e Lajoie on behalf of Wrking on Waste; Bossie, Kelly,
Hodes, Buckley & WIlson, P.A by Jay L. Hodes, Esq. and Gai
Lynch, General Counsel, Wheel abrator Cl arenont for
WM Wheel abrator Cl arenont Conpany, LP; M chael Hol nes, Esg.
for the Ofice of Consumer Advocate; Gary Epler, Comm ssion
CGeneral Counsel, for the Staff of the New Hanpshire Public
Uilities Conm ssion.
| . PROCEDURAL HI STORY

On May 12, 2000, Connecticut Valley Electric Conpany
(CVEC) filed a Petition for an Order for Refunds Under Section
210 of the Public Utility Policy Act of 1978 (PURPA), 16
U.S.C. 82601. CVEC requests that the New Hanpshire Public
Uilities Conmm ssion (Comm ssion) order refunds arising out of
CVEC s purchases of the electric output from WM Wheel abr at or
Cl arenont Conpany L.P. (Weelabrator), alimted electric
ener gy producer under the New Hanpshire Limted Electric
Energy Producers Act (LEEPA), RSA 362-A, and under PURPA. On
June 13, 2000, CVEC filed the testimny of C. J. Frankiew cz,

Fi nanci al Anal ysis Coordinator, in support of its position. A
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revised copy M. Frankiew cz' testinony was filed on July 17,
2000, and a second revised copy on July 25, 2000.

On June 21, 2000 the OCA advised the Conm ssion of
its intent to participate in this docket on behal f of
resi dential ratepayers.

An Order of Notice was issued by the Comm ssion on
Decenber 19, 2000 setting a prehearing conference for January
4, 2001 at the offices of the Conm ssion. A copy of the Order
of Notice was published in the Eagle Tinmes on Decenber 21
2000.

On Decenber 29, 2000 a Mdotion to Intervene was filed
on behal f of Thomas E. Donovan, Jr., Judith Moriarity, and
Margaret North (hereinafter, the "Pro-se Intervenors.") Also
on December 29, 2000 a Motion to Intervene was filed on behal f
of Working on Waste, a Cl arenont-based advocacy group.

On January 4, 2001 the duly-noticed prehearing
conference was held at the offices of the Comm ssion.

Subsequent to the prehearing conference, the
follow ng material has been filed with the Conm ssion:

On January 8, 2001 Attorney Jay L. Hodes of the firm
Bossi e, Kelly, Hodes, Buckley & Wlson, P.A by Jay L. Hodes
filed his appearance on behal f of Wheel abrator, requesting

clarification of \Wheel abrator's intervenor status.
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On January 9, 2001 the Sullivan County Regi onal
Refuse Di sposal District and the Southern W ndsor/ W ndham
counties Solid Waste Managenent District, jointly d/b/a the
New Hanpshire/ Vernont Solid Waste Project (NH VT) filed a
notion to intervene.

On January 16, 2001 Working on Waste filed its
obj ections to the intervention of NH/ VI. Objections to
NH VT's intervention were also filed by the Pro-se Intervenors
on January 17, 2001.

On January 17, 2001 the OCA filed its
recommendati ons regarding issues to be initially briefed by
the parties. Recommendations regarding issues to be briefed
were also filed by: Wrking on WAaste on January 19, 2000; by
Pro-se I ntervenors on January 22, 2000;

On January 17, NH/ VT filed a Notice of Correction.

On January 24, 2001 the OCA submtted its
recommendati ons regardi ng a proposed stipulation of facts.

On January 24, Working on Waste filed its coments
regardi ng the proposed facts and issues submtted by CVEC.
Comrents on CVEC s proposed stipulation and |ist of issues
were also filed by Pro-se Intervenors on January 24, 2001.

On January 25, 2001 NH/ VT filed replies to the

obj ections of Pro-se Intervenors and Working on Waste's to
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NH VT's notion to intervene.

On January 30, 2001 the Comm ssion's Staff filed a
proposed procedural schedule agreed to during the techni cal
session held subsequent to the prehearing conference, and al so
submtted its recomendati ons concerning a proposed
stipulation of facts and list of issues to be briefed.

On February 2, 2001 \Wheel abrator filed a Mdtion to
Limt Scope of Issues to be Briefed along with an attached
Motion for Expedited Treatnment of the acconpanying notion.

1. INTIAL POSI TI ONS OF THE PARTI ES AND STAFF

CVEC restated its request, set forth in its May 12,
2000 petition, that the Comm ssion: 1) Determ ne that the sale
of electric energy to CVEC from Wheel abrat or viol ates Section
210 of PURPA; 2) Anend the Conm ssion’s order in NHPUC Docket
No. DR 83-343, issued March 2, 1983, that approved the | ong-
termrates under which CVEC purchases power from Wheel abrat or;
3) Amend the power purchase contract between CVEC and
Wheel abrator, a Qualifying Facility that sells power to CVEC
under a Comm ssion approved long-termrate order; and 4) Order
VWheel abrator to refund with interest the difference between
t he amount actually charged by Weel abrator and the maxi mum

| awf ul ampunt under Section 210 of PURPA.
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Wheel abrator argued that the relief sought in CVEC s

petition is exactly the same or closely the sane relief
requested in the conplaint CVEC filed with the Federal Energy
Regul at ory Comm ssion (FERC)and whi ch was deci ded agai nst CVEC
on February 11, 1998. (See Connecticut Valley Electric Co. v.
VWheel abrat or Clarenont Co., 82 FERC { 61,116 (1998), rehearing
deni ed, 83 FERC 61, 136 (1998), and the subsequent deci sion on
appeal of the United States Court of Appeals, District of
Columbia Circuit in Connecticut Valley Electric Conpany, Inc.
v. FERC, 208 F.3d 1037 (D.C. Cir. 2000).) \Wheel abrator
asserted that these decisions are binding upon the Comm ssion,
and does not interpret these rulings as to allow CVEC to
pursue these clains before the Conmm ssion. \Wheel abrator al so
argued that recent case | aw woul d preclude the nodification or
renegoti ati on of the underlying contract by the Conm ssion.
See Freehol d Cogeneration Associates, L.P. v. Board of
Regul atory Comm ssioner of the State of New Jersey, 44 F.3d

1178 (3rd Cir. 1995). On this basis Weel abrator recommended

that the Commission initially proceed on whether jurisdiction

exi sts to address these matter and whether these are judicable
issues at all. This position was restated in their Mtion to

Limt Scope of Issues to be Briefed.

I n general, the Pro-se Intervenors requested that
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the Comm ssion act in this matter to provide protection to the
public fromthe financial hardships that it is alleged the
CVEC- W\heel abrator contract has caused and al so the
envi ronnental problens all egedly caused by the incinerator.

Wor ki ng on Waste referred to the position and
arguments set forth in its Mdtion to Intervene, wherein it
urged the Comm ssion to evaluate the benefits that would
result fromterm nation of the CVEC-\Weel abrat or power
purchase contract and cl osure of the Wheel abrator trash
i nci nerator in Clarenont.

OCA supports CVEC s petition for relief and argues
that it is appropriate for the Comm ssion to take jurisdiction
of this matter.

Comm ssion Staff recommended that, in light of the
apparent di sagreenent regarding jurisdiction and scope of
remedi es, the Commi ssion proceed with a procedure whereby it
woul d determ ne certain prelimnary |l egal matters, after
affording the parties an opportunity to submt initial and
reply briefs. In addition, Staff recommended that the parties
be given an opportunity to determ ne whether a stipulation of
facts could be reached. CVEC and \Wheel abrator indicated

general support of these recommendati ons.

L1 COWM SSI ON ANALYSI S
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During the prehearing conference the Conm ssion
granted full intervention to the Pro-se Intervenors, Wbrking
on Waste, and to \Wheel abrator on its oral notion to intervene.
The Comm ssion, after consideration of the recently submtted
Motion to Intervene of NH/ VT, the objections thereto of Pro-se
| ntervenors and Working on Waste, NH/ VT's response and
affidavit, and the standards of RSA 541-A:32, wll also grant
full intervention to NH VT.

As di scussed by the Presiding Conm ssioner during
t he prehearing conference, the Comm ssion has determned to
proceed in this matter by requesting initial briefs and reply
briefs on certain prelimnary |legal issues. Wth respect to
t he position argued by Wheel abrator in its Mdtion to Limt
Scope of Issues to be Briefed, we believe that a presentation
by the parties in briefs on the issues outlined below will be
hel pful to the Conm ssion in deliberations on the initial
matters of jurisdiction and federal preenption. Therefore,
the Comm ssion will accept the agreenent of the parties on a

procedural schedule to accommpdate such filings:

Initial Briefs (all parties) February 19,
2001
Response Briefs (all parties) March 3, 2001

The parties shall confine their briefs to the
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follow ng issues:

1.

Whet her the sale of electric energy to CVEC from
VWheel abrator violates Section 210 of PURPA;

VWhet her the Comm ssion's Order No. 16,232 in
Docket No. DR 82-343, issued March 2, 1983
shoul d be anmended, pursuant to RSA 365: 28;

Whet her the power purchase contract between CVEC
and Wheel abrator should be anended, and the
authority of the Conm ssion to require such an
amendnment ;

Whet her Wheel abrator's status as a qualifying
facility under Section 210 of PURPA should be
decertified, and the authority of the Conm ssion
to order such decertification;

Vet her Wheel abrator should be ordered to refund
the difference between the anmount actually
charged by Wheel abrator since March 1987 and the
maxi mum | awf ul amount under Section 210 of

PURPA, and if so, should such refunds include
interest, and at what rate. The parties are

al so requested to address whether different

| evel s of refunds or distinct |egal argunents in

favor of or against refunds attach to any
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specific period of time within the period of
March 1987 to the present as a result of

deci sions by the FERC, the federal courts, this
Comm ssi on or action by the contracting parties.
The basi s upon which either \Weel abrator or CVEC
may claim during the period in question and in
the future, a right to charge for a facility in
excess of 3.6 MW as said facility was descri bed
and approved in Order No. 16,232; and

| ssues related to the decision of the Federal
Energy Regul atory Comm ssion (FERC) in
Connecticut Valley Electric Co. v. Weel abrat or
Cl aremont Co., 82 FERC Y 61,116 (1998),
reheari ng deni ed, 83 FERC 161, 136 (1998), and the
decision of the United States Court of Appeals,
District of Colunmbia Circuit in Connecticut
Val l ey Electric Conpany, Inc. v. FERC, 208 F.3d

1037 (D.C. Cir. 2000).

Based upon the foregoing, it is hereby

ORDERED, that the procedural schedule set forth

above is adopted; and it is

this matter

FURTHER ORDERED, that parties submtting briefs in

confine their argunents to the list of issues set
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forth above; and it is
FURTHER ORDERED, that the notions to intervene of
Wor ki ng on Waste, Pro-se Intervenors, Wheel abrator, and NH VT
are granted.
By order of the Public Utilities Comm ssion of New

Hampshire this eighth day of February, 2001.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



