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PeENN cHUCK WATER WERKS, | NC.

Petition for Exenption Pursuant to RSA 674:30 111 from Local
Ordi nances, Codes or Regul ations of the Town of Derry
Pertaining to the Proposed Construction of a 225,000 Gall on
Wat er Tank

Order Approving Procedural Schedul e

ORDER NO 23,588

November 8, 2000
APPEARANCES: Sullivan & Gregg, PA by Janes L.
Sullivan, Jr., Esg. for Pennichuck Water Works, Inc.; Boutin
Associ ates, PLLC by Steven A Clark, Esq. for the Town of

Derry; and Larry S. Eckhaus, Esqg. for the Staff of the New
Hanmpshire Public Utilities Comm ssion.

| . PROCEDURAL HI STORY

On COctober 6, 2000, Pennichuck Water Wrks, Inc.
(Penni chuck or Conpany) filed a petition (Petition) with the
New Hanpshire Public Utilities Conm ssion (Comm ssion) for
exenption, pursuant to RSA 674:30, IIl, fromlocal ordinances,
codes or regul ations of the Town of Derry pertaining to the
expansi on of the existing punp station and proposed
construction of a 225,000 gallon water tank (Tank). According
to the Petition, the Tank is a major conmponent of inprovenents
intended to address water availability and pressure probl ens
and to provide water in sufficient quantity and pressure to
provi de public fire protection in the East Derry Community

Water System (East Derry), which is owned and operated by
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Penni chuck and serves or provides backup supply to over 500
custoners. Copies of the conplete Petition were sent by
Penni chuck to the Office of Consuner Advocate, the Derry Town
Adm ni strator and the Town’s counsel, and to the Drew Wods
Condom ni um Associ ati on (Associ ation).

The Tank is proposed on land within the devel opnent
known as Drew Whods. The filing avers that Pennichuck noved
forward in a tinmely manner, worked with the Associ ati on,
presented three(3) alternatives for placenent and
configuration of the proposed tank before the Derry
Conservation Conmm ssion (Conservation Conm ssion) to resol ve
concerns about the Tank’s location in relation to existing
homes and wetl ands; obtained a necessary wetlands permt from
t he Departnment of Environnental Services (DES) to install two
(2) water lines froma proposed tank to the existing punp
station; and secured low interest State Revol ving Loan Fund
(SRF) noney!, in the ambunt of $455,000 at 3.85% with
interest during construction of 1.0% for the project. The
filing includes letters of support fromthe Association and

the East Derry Fire Departnent (EDFD)

1

By Oder No. 22,959 in Re Pennichuck Water Works, Inc., 83 NH
PUC 355 (1998), the Commi ssion authorized the Conpany to issue
and sell up to $445,000 in unsecured debt through the SRF to
finance the construction.



DW 00- 222 - 3-

Penni chuck initially filed its application for a
variance with the Derry Zoni ng Board of Adjustnment (ZBA) on
March 8, 2000, and subsequently appeared before the ZBA on
several occasions thereafter, seeking variances from | ocal
| and use ordi nances, in particular in relation to identified
wet | ands at the proposed Tank site, but was ultimtely denied
a variance, by a vote of 2-3, on Septenber 7, 2000. Those
voting agai nst seened to like the original plan, with the tank
near the punp station, which was objectionable to the
residents. A Mdtion for Rehearing was denied by the ZBA on
Sept enber 21, 2000.

The filing indicates that the construction timetable
necessary to conply with SRF funding requi rements now puts
that funding in jeopardy if construction is not authorized
pronptly. According to the Petition, the commtment by the
State for the financing expires July 1, 2001 if the project is
not used and useful by that date. 1In order to do so,

Penni chuck avers that it nust begin work on or before Novenber
30, 2000, in order to neet the July 1, 2001 financing
deadl i ne.

On COctober 13, 2000, the Conmm ssion issued an Order
of Notice scheduling a Prehearing Conference for COctober 27,

2000. The Order of Notice indicated that the filing raises,
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inter alia, issues related to the extent of potential rate and

gquality of service inpacts to the East Derry water system
custoners if the relief sought is not granted; whether other
nore suitable alternatives are available to address water
availability and pressure problems and to provide water in
sufficient quantity and pressure to provide fire protection in
t he East Derry system the degree of urgency of the proposal;
and whet her the requested exenption is reasonably necessary
for the convenience or welfare of the public.

I n accordance with the Order of Notice, Pennichuck
provi ded for the publication of the Order of Notice in the
Uni on Leader. On COctober 17, 2000, Pennichuck mail ed copies
of the Order of Notice to the Ofice of Consumer Advocate, the
Associ ation, the Clerk of the Town of Derry, and all abutters
to the proposed site.

On COct ober 20, 2000, in accordance with the Order of
Noti ce, Pennichuck filed the testinmony of Donald L. Ware,
Vi ce- Presi dent Engi neering and Chi ef Engi neer for Penni chuck,
in support of the Petition and in response to the issues
contained in the Order of Notice.

On October 23, 2000, the Town of Derry tinely filed
a Petition to Intervene. No objections to the Petition were

filed, and the Petition was granted at the Prehearing
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Conference. No other petitions to intervene were received and
there were no other appearances at the Prehearing Conference.
The Prehearing Conference was held, as schedul ed on
Oct ober 27, 2000. Pennichuck filed a Menorandum of Law in
Support of the Petition and a Prelimnary Statenent Pursuant
to NNH Adm n Rule Puc 203.05, and nade an oral presentation
of its position. The Town of Derry filed a Prelimnary
Statenent of its position and nade an oral presentation of its
position. Staff presented its position regarding the Petition

as wel | .

1. POSITIONS OF THE PARTI ES AND STAFF
A Penni chuck Water Works, Inc.

Penni chuck provided an overview of the history of
this project and the project specifications as provided in the
Petition and the prefiled Testinony of Donald L. Ware. The
Conpany avers that the facilities for which the exenption is
sought is required to renedy problens of neeting peak demand
flow for its custonmers and to provide public fire protection
to residents of the area. Pennichuck has sought the necessary
vari ances fromthe ZBA which have been denied; hence this
filing pursuant to RSA 674:30, IIl. In addition to neeting
t hese requi rements, the Conpany maintains that it has sought,

and been approved for, | ow cost SRF funding which will reduce
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the capital requirements of the project, and ultimately, rates
to custoners. In order to obtain the funding, the project
must be conpleted by July 1, 2001, hence the expeditious
nature of this proceeding. Although the ZBA turned down the
request for variance, Pennichuck avers that it has received
t he support of, and/or approvals from the Association, the
EDFD, the Derry Conservation Comm ssion, and DES. Penni chuck
mai ntai ns that the Comm ssion has the jurisdiction to exenpt
it fromthe effect of Derry |and use regul ations, that the
project is within the purview of RSA 674:30 11l and that the
project is reasonably necessary for the convenience or welfare
of the public. Pennichuck indicated that a Form E-22 had been
filed with the Comm ssion in accordance with NH Adm n Rul e Puc
609. 14. Penni chuck indicated that it is willing to cooperate
with any reasonable site plan requirenents regardi ng screening
and soundproofing. The Conpany indicated that the energency
on-site generator, provided to support fire protection, wll
be equi pped with a critical exhaust nmuffler which wl
significantly reduce the decibel |evel below that of a small
| awnnower. Moreover, the generator would only operate during
testing and in energency situations, e.g. power failures. In
addi ti on, Penni chuck agreed that any exceptions to be granted

by the Conmm ssion would be Iimted and specific to this
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application only, i.e. the sane application presented to the
ZBA. The Conpany was al so agreeable to a site plan visit as
proposed by Comm ssioner Geiger at the prehearing conference.
B. Town of Derry, New Hanmpshire

The Town indicated that it has conferred with
counsel for Pennichuck and that, as a result, it would
stipulate that it understands that the Petition before the
Conmmi ssion relates to facilities identical to those discl osed
to the ZBA; that the exenption sought be limted to the water
storage tank and punp house addition; that the exenption not
apply to any other facilities or locations within the Town,
t hat Penni chuck has agreed to cooperate with the Town
concerning site plan issues provided the Town nakes its
request known in a tinmely manner on issues such as screening,
noi se abatenment and wetl ands protection, if any; and that
Penni chuck needs to commence construction on or before
Novenmber 30, 2000. The Town would prefer that, if the
exenption is granted, Pennichuck file with the Pl anni ng Board
for site plan approval to address the issues discussed above.

C. Conmmi ssion Staff

The Staff indicated that it was aware of this

project, had been following its progress and had di scussi ons

wi th Pennichuck prior to the filing of the Petition, but had
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not yet had an opportunity to discuss the matter with the
Town. Staff is aware of the urgency regarding the proposed
I nprovenents and, based upon the statenents by the Town and
t he Conpany, believes that this matter may be expedited.
Staff indicated that it had a nunber of questions regarding
the filing which could be addressed in the Techni cal Session

foll owi ng the Prehearing Conference.

L1l COW SSI ON ANALYSI S

RSA 674:30 |11 provides:

A public utility which uses or proposes to use a
structure which does not fit the criteria
described in paragraph I, or fits those criteria
and has been denied a waiver, or has been
granted a waiver with conditions unacceptable to
the utility when the wai ver was applied for
pursuant to paragraph I, may petition the public
utilities conm ssion to be exenpted fromthe
operation of any |local ordinance, code, or

regul ati on enacted under this title. The public
utilities comm ssion, following a public
hearing, may grant such an exenmption if it

deci des that the present or proposed situation
of the structure in question is reasonably
necessary for the conveni ence or welfare of the
public and, if the purpose of the structure
relates to water supply w thdrawal, the
exenption is recommended by the departnment of
envi ronnent al services.

Based upon the information contained in the filing, which
information is not yet disputed by the Town of Derry or Staff,

we believe that this matter is properly before us. In

addi tion, given the support contained in the filing fromthe
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Associ ation, and the East Derry Fire Departnent, and the
approval s of the Conservation Comm ssion and DES, as well as
the availability of |ow cost SRF funding, we believe that this
matter should be expedited for review Staff has informed us
that the Parties and Staff have agreed to a procedural

schedul e at the Technical Session as foll ows:

Penni chuck Responses to Techni cal November 3, 2000
Sessi on Data Requests

Site Visit November 9, 2000
(3: 00 pm

Hearing on the Merits Novenber 14, 2000
(2: 00 pm

Based upon the foregoing, it is hereby
ORDERED, that the above procedural schedule is

APPROVED.
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By order of the Public Utilities Conm ssion of New

Hanmpshire this eighth day of Novenber, 2000.

Dougl as L. Patch Susan S. Geiger Nancy Brockway
Chai r man Conmi ssi oner Conmmi ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



