DW 00- 143

VALLEYFI ELD/ NORTHLAND WATER SYSTEM
Show Cause Proceeding Rel ative to Exenption Under RSA 362:4
Order on Exenpt Status

ORDER NO 23 587

Novenmber 8, 2000

APPEARANCES: Attorney Fred Cirome, for Valleyfield,
and Lynmari e Cusack, Esq., for the Staff of the Public
Utilities Comm ssion

l. PROCEDURAL HI STORY and POSI TI ONS OF THE PARTI ES

On July 7, 2000, the New Hanpshire Public Uilities
Comm ssi on (Comm ssion) issued Order No. 23,533 requiring
Val | eyfi el d/ Northland Water System (Valleyfield or the
Conpany) to show cause why its exenption, granted in Re
Val | eyfield/ Northland Water System 75 NH PUC 492 (1990)
pursuant to RSA 362:4, should not be reconsidered or revoked.
On July 31, 1990, the Conm ssion issued Order No. 19,897 which
granted the Conpany an exenption NI SI. Order No. 19, 897
i ndi cated the Conpany had averred that it was providing
service to 3 custoners in the Town of Pl aistow

As a result of customer inquiries, the Staff of the
Conmmi ssi on recomended that the Comm ssion open a proceedi ng
to determ ne whether the Conpany’s exenpt status continues to
be in the public good. Order No. 23,533 set a hearing on the

matter for August 24, 2000. At the hearing, Staff explained
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how the case was initiated and indicated that there was a
concern that Valleyfield, while having exenpt status, actually
had nmore than 10 custoners and that there was a potenti al
threat that the Conmpany woul d di sconti nue service to one or
more of its custonmers. Staff argued that RSA 362:4 does not
permt an exenption if there are nore than 10 custoners and,
by Staff’s count, there are in excess of 40 custoners.
Accordingly, Staff cited RSA 365:28 as authority for the
Conmi ssion to alter, anend or otherw se nodify a previous
order.

The Conpany cl aimed that Valleyfield was nerely
supplying water to a strip mall and condom ni um associ ati on as
an accommodati on, and that the Conpany did not want to be in
t he water business. The Conpany presented M. Robert
LaRochel l e, President of Valleyfield, as a witness for its
case.

M. LaRochelle admtted his Conpany provi ded water
to the Northland Mall, which consists of twelve (12) stores;

t he Northl and Condom ni um Associ ati on, which consists of forty
(40), one-bedroom condom niumunits; and the Valleyfield
Apartnments, which are ultimately owned by M. LaRochelle, and
consi st of eight (8) buildings with four (4) units in each

building, for a total of 32 units. M. LaRochelle also
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admtted that the original My 14, 1990, petition never
i ncluded the nunmber of apartnent buildings or the nunmber of
units in each building, but did specify the nunber of stores
in the mall and condom nium units.

M. LaRochelle additionally testified that his
custoners, the mall, condom nium and apartnments, are billed
sem -annual ly. Moreover, he maintained that he never told the
mal | or any custoner that the Conpany woul d not provide
service should the mall be sold. M. LaRochell e indicated
t hat he would not stop supplying the mall with water service
wi t hout asking for Comm ssion approval to allow the
di sconti nuance.

No ot her witnesses were presented by either the
Conmpany or by Staff. There were no interveners. The Conpany,
in closing remarks, maintained that its exenpt status should
be mai ntained. Staff did not argue that the Conpany shoul d be
regul at ed.

1. COWM SSI ON ANALYSI S

This case presents the issue of whether a conpany
shoul d be exenpt from our regulation. W have the discretion
to grant a water or sewer conpany an exenption only if the
conpany serves |less than 10 customers, each famly, tenenent,

store or other establishnent being considered a single
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consuner. Even if a conpany serves |less than 10 custoners we
still eval uate whether an exenption should be granted based on
t he public good standard.

RSA 362:4 , | provides:

If the whole of such water or sewage

di sposal system shall supply a | ess nunber

of consuners than 10, each famly,

tenement, store or other establishnment

bei ng considered a single consuner, the

conm ssi on may exenpt any such water or

sewer conpany from any and all provisions

of this title whenever the conm ssion may

find such an exenption consistent with the

publ i c good.

It is clear fromthe testinony in this proceeding
that Valleyfield serves nore than ten consuners. As each
store is a single consuner, there are 12 consuners in the
Nort hl and Mall al one. As each tenenment! is a single consuner,
there are 32 consuners in the Valleyfield Apartnents. The
Nort hl and Condom ni um Associ ati on, though simlarly sent one
bill, would al so be considered 40 consuners for the purpose of
this statute as it is not supplying water to itself. W have

in the past exenpted condom ni um associ ati ons and honmeowner

associ ations, treating themas a single customer when they are

1
Webster’s Third New International Dictionary (1993) defines
“tenenent” as “a single roomor set of roons for use by one
tenant or famly”. The building which has many “tenenents”
woul d be a “tenenent house”, i.e. “a dwelling house divided
into separate apartments for rent to famlies”.
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provi ding services to thenselves. Ropewal k Services Conpany,

Order No. 21,561 (March 7, 1995); Re Cathedral Ledge Water System 72

NH PUC 208 (1987). See also Order No. 21,513 in Re Belleau Lake

Corporation/Beverly Hills Water Association., Inc. (January 31, 1995);

but see Re North Country Water Supply. Inc., Order No. 21,709 (June

26, 1995). Therefore, utilizing the RSA 362:4, | definition,
Val | eyfield supplies 84 custoners, and no exenption is
war r ant ed.

It is interesting to note that Valleyfield serves no
more consuners today than it did when Order No. 19, 897 was
issued. In Order No. 19,897, the Conm ssion ordered
Val l eyfield to notify the Comm ssion if and when it expands
the water systemto serve 10 or nore consuners, thereby
i nmplying that the exenption was not permanent, and the Order
woul d be nodified if the statutory conditions for exenption
did not continue to be met. Unfortunately, there is no
analysis in that order, or in the underlying file, as to why
the exenption was granted. The Petition in Docket DE 90-086
clearly stated that there were 12 tenants in the mall and 40
condom nium units. The nunber of apartnments was not
indicated. It is arguable that the exenption should never
have been granted. Be that as it may, as Valleyfield clearly

serves 10 or nore consunmers, the Conpany does not neet the
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exenption requirenents of RSA 362:4, | and Order No. 19, 897
shoul d be so nodified pursuant to RSA 365: 28.

Based upon the foregoing, it is hereby

ORDERED, that the exenption previously granted to
Val | eyfi el d/ Northland Water Systemis revoked; and it is

FURTHER ORDERED, that Valleyfield should petition
this Comm ssion for a franchise and submt rate schedul es
within 60 days of receipt of this order.

By order of the Public Utilities Comm ssion of New

Hanpshire this eighth day of Novenber, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



