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LonER BARTLETT WATER PREC NCT
Petition for Franchi se Extension
Order Granting Petition in Part

ORDER NO 23 562

Sept ember 25, 2000
APPEARANCES: Ransneier & Spellman, P.C. by Tinothy
E. Britain, Esg. for Lower Bartlett Water Precinct; Karen and
Ceorge Weigold, pro se; Upton, Sanders & Smith by Robert Upton
1, Esq. for Town of Bartlett; Bernard Lucey for Departnent of

Envi ronment al Services; and Donald M Kreis, Esg. for the
Staff of the New Hanmpshire Public Utilities Comm ssion.

l. PROCEDURAL HI STORY

On October 28, 1999, the Lower Bartlett Water
Precinct (Precinct or LBWP) filed with the New Hanpshire
Public Utilities Comm ssion (Commi ssion) a petition pursuant
to RSA 374:22 to expand its franchise territory within the
Town of Bartlett. The Precinct is in the process of extending
its mains westward along Route 302 in Bartlett to serve the
area fornerly served by Birchview by the Saco, Inc., pursuant
to the franchise awarded to the Precinct in Docket No. DE 97-

255. See Order No. 23,253 (July 7, 1999). In the instant

petition, the Precinct seeks to expand its territory to serve
addi tional custonmers along the main being constructed in
connection with the Birchvi ew expansi on, and further requests

franchise territory extendi ng westward al ong Route 302 to the
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present boundary of the Bartlett Village Water Precinct
(BVWP) . !

The Comm ssion conducted a duly noticed pre-hearing
conference on February 16, 2000, granting a petition to
intervene by the Selectnen of the Town of Bartlett and, over
the objection of the Precinct, a petition to intervene by
Bi rchview by the Saco custonmers George and Karen Weigold. In
its order followi ng the pre-hearing conference, the Comi ssion
clarified that the instant proceedi ng woul d not concern the
Bi rchvi ew by the Saco franchise territory, since the
Commi ssi on had al ready awarded that franchise to the Precinct
in Docket No. DE 97-255. See Order No. 23,414 (February 28,
2000) .

Di scovery ensued, but required Conm ssion
intervention. On May 9, 2000 (Order No. 23,471) the
Comm ssion granted in part and denied in part a notion to
conpel discovery filed by M. and Ms. Weigold in connection
with data requests they had made of the Precinct. The
Preci nct subsequently filed a notion to conpel discovery
concerning the data requests it posed of M. and Ms. Wi gol d.

In his capacity as hearings exam ner, General Counsel Gary

1 The Bartlett Village Water Precinct is sonmetines
referred to as the Upper Bartlett Water Precinct.
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Epl er conducted a hearing on the notion on July 7, 2000, which
M. and Ms. Weigold did not attend. On July 18, 2000, M.
Epl er recommended to the Conm ssion that the Precinct's
di scovery notion be granted in part and denied in part. The
Conmi ssi on approved M. Epler's recommendati on on August 1,
2000.

Whi | e di scovery was proceedi ng, the Conm ssion dealt
with one other prelimnary matter. On May 30, 2000, the
Conmi ssi on denied a notion of M. and Ms. Weigold to cause the
publication of an amended Order of Notice in the docket. M.
and Ms. Weigold objected to the description of the proposed
franchise territory in the Order of Notice issued by the
Commi ssi on and published by the Precinct at the Comm ssion's
di recti on.

The Comm ssion conducted a hearing on the nerits of
the petition on Septenber 6, 2000. On Septenber 13, 2000, the
Conmi ssi on recei ved post-hearing statenents fromthe Precinct,
the Town of Bartlett and M. and Ms. Wi gol d.

1. POSITIONS OF THE PARTI ES AND STAFF

A. Lower Bartlett Water Precinct

The Precinct points out that the Conmm ssion has, on
three previous occasions, granted requests to expand the

Precinct's franchise territory. |In addition to the Birchview
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franchi se transfer described, supra, the Precinct draws the
Comm ssion's attention to Order No. 21,951 (Decenber 19,
1995), concerning an area north of the Precinct's boundaries,
and Order No. 22,581 (May 1, 1997), concerning the franchise
formerly held by the Holiday Ridge Supply Conpany.

I n connection with its effort to serve its newmy
acquired Birchview franchi se area, the Precinct points out
that it nust extend its water distribution system by
installing a new water main along Route 302, westerly fromthe
Precinct's current main. The Precinct notes that it has
received a $700, 000 grant and a $500, 000 |l oan fromthe federal
Rural Devel opnment program (under the aegis of the U S.
Departnment of Agriculture) to conplete the project. According
to the Precinct, conpletion of this new main would give it the
physi cal capability to serve additional custoners who are
presently outside the Precinct's boundaries and franchise
territory but whose properties are along the new nmain.

Wth regard to the proposed franchise territory that
woul d extend further west al ong Route 302 than the Birchvi ew
rel ated mai n extension project nowin progress, the Precinct
points to the testinony of its chairman, Thomas Caughey, that
the Precinct has received expressions of interest in receiving

service fromthe Precinct froma nunber of busi nesses and
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i ndividuals in the proposed franchise area. The Precinct
presented four such letters at hearing, two specifically
relating to the area west of the Birchview devel opnent.
Further, the Precinct points to the testinony of the
Comm ssion Staff's w tness, Douglas Brogan, and the statenent
of Bernard Lucey of the Departnent of Environnmental Services,
to suggest that a nunber of existing water systens in the
proposed franchi se area are experiencing water quality
pr obl ens.

The Precinct points out that its two existing wells
have the ability to produce nore than two mllion gallons of
wat er per day, and that the existing punps have a capacity of
730 gall ons per mnute, or 1,051,200 gallons per day. Citing
the 1998 nmaster plan produced by its consulting engineers
(Exhibit 3), the Precinct contends that its existing
facilities have the "design capacity to serve the proposed
franchi se area provided the proper infrastructure and
equi pment are put in place.”

Conceding that its present expansion project wll
bring its mains only as far west as the Birchview subdivision,
the Precinct maintains nevertheless that it is appropriate for
the Commi ssion to grant its request to franchise the entire

Route 302 corridor west to the BVWP boundary. According to
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the Precinct, it is a matter of logic that the granting of a
franchi se woul d precede the construction of the facilities
necessary to serve the area. The Precinct further points out
that its previous franchi se expansi ons have proceeded on this
basis and that the results have been a good record of service.

Wth regard to its managerial and technical

expertise, the Precinct draws the Conmm ssion's attention to
M. Caughey's 17 years of experience as a nmenber of the
Precinct's Board of Comm ssioners, and the fact that he has
served as chairman since 1987. The Precinct al so points out
that it enpl oys an experienced system operator — F.X. Lyons,
I nc., whose principal is certified both as a system operator
by the Departnent of Environmental Services and by the Rural
Devel opment program as a constructi on supervisor for federally
funded projects. The Precinct also avers that it uses the

servi ces of conpetent accounting, engineering and |egal firms.

B. Karen and George Wi gold

M. and Ms. Weigold urge the Conmm ssion to reject
the Precinct's request for franchi se expansion on the grounds
that the Precinct has failed to denonstrate a public need for
t he expansi on.

According to M. and Ms. Weigold, the Precinct's

master plan (Exhibit 3) shows that construction of additional
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facilities would be necessary in order to serve custoners west
of the Birchview subdivision, with the Precinct unable to
provide fire protection service to the Birchview, Saco Ridge,
Four Seasons and Jericho Road areas if existing pressure-
reduci ng valves are renoved. M. and Ms. Weigold further
point to |language in the master plan noting that the
construction of additional storage, and extension of the main
across the Saco River and Maine Central Railroad right-of-way
were, as of 1998, expected to occur "within ten years."
According to M. and Ms. Weigold, in light of this ten-year
pl anni ng horizon, the Precinct cannot serve its proposed
franchise territory within two years, which they contend is
requi red by RSA 374:27.

Noting that the Comm ssion Staff and the Departnment
of Environnental Services have expressed concern about the
Rolling Ridge water system | ocated near the western boundary
of the proposed franchise area, M. and Ms. Wi gold point out
that the nmaster plan refers to extending the main to that area
within a ten-year period. Noting the Precinct's suggestion
that Rolling Ridge could be operated as a stand-al one system
until the main reaches the area, M. and Ms. Weigold contend
the record is devoid of evidence as to the cost and inpact of

such a plan. Wth regard to the contention of the Precinct
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that it has received expressions of interest fromcustonmers in
its proposed expanded franchise area, M. and Ms. Wigold
poi nt out that (1) there is nothing in the record to suggest
that residents of the Saco Ridge subdivision (located across
Route 302 from Birchvi ew) have expressed any interest in
receiving water fromthe Precinct, and (2) two of the letters
of support proffered by the Precinct express only potenti al
interest in such service.

M. and Ms. Weigold dispute a contention in the
Precinct's original petition that "there is no water utility
in the area of Bartlett capable of serving Birchview .

[or] the remainder of the requested expanded franchise area."”
They draw the Comm ssion's attention to Exhibit 11, which is
an undated letter fromthe conmm ssioners of BVWP that counsel
to the Town of Bartlett stated he had received just prior to
the hearing. The letter stated that BVWP was "wary of the PUC
awardi ng LBWP franchise rights six to eight mles fromtheir
preci nct boundaries to BVWP boundaries and | eaving us with
absolutely no options for growth." The letter requested a
"del ay"” in consideration of LBW' s petition, at least in the
"East Main St. area of the Village down to Rolling Ridge," to
permt BVWP to "explore [its] growth options.”™ According to

M. and Ms. Weigold, since LBW is years away from bei ng abl e
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to extend its main into this area in any event, it would not
be prejudiced if the Conm ssion foll owed BVW' s suggesti on and
deferred the granting of franchise rights in the area.
According to M. and Ms. Weigold, the Precinct is
not managerially, financially and technically responsible as
alleged in the Precinct's petition because: (1) one person
hol ds two positions in the Precinct in violation of RSA 670: 4-
a, (2) the elected clerk of the Precinct has rarely attended
meeti ngs and has del egated her duties to a "clerk pro tent in
violation of RSA 41:17 and RSA 670:4; (3) in contracting with
a private conpany to serve as the system operator, the
Preci nct has "abrogated its duties" because it |acks "the
necessary human resources to manage the Precinct;" (4) the
Precinct violated statutory open-neeting requirenents by
canceling its Septenber 14, 1999 neeting wi thout notice; (5)
the Precinct does not qualify for the Rural Devel opment grants
it has acquired because the service territory in question
consists of a second-home community and the Precinct
m srepresented that Birchview has bacterial contam nation and
dry weat her yield problens; (6) the Precinct used public funds
to install a new well and tank to serve the Eagle Ridge
subdi vi si on even though the devel oper of the subdivision

"pull ed out of the project;" and (7) the Precinct has failed
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to provide evidence as to the costs or inpacts of constructing
a $1 mllion storage tank that woul d be necessary to serve
areas west of the Birchview subdivision

Finally, M. and Ms. Weigold contend that granting
the Precinct's petition would have the effect of "usurping the
rights of the people of Bartlett"” because residents and
custoners of the proposed franchise area will not be Precinct
voters. According to M. and Ms. Weigold, projects of this
nature should be a matter for town governnent. They all ege
that the Precinct has failed to coordinate its plans with
Bartlett's nmunicipal officials. They urge the Conmm ssion to

encourage the Precinct to turn its systemover to the town.

C. Town of Bartlett

The Town of Bartlett asks the Comm ssion to deny the
Precinct's petition insofar as it seeks to expand the
franchise territory beyond the Seasons devel opnment on Route
302. (The Seasons is located just to the south and west of
the Birchvi ew subdivision.) According to the Town, the
evi dence adduced at hearing denonstrates that the reason for
the Precinct's request for a nmuch larger territory is
"conveni ence and not public need.”

Wth regard to expandi ng the franchise territory

beyond the Seasons, the Town contends that (1) there is no
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crisis in service in the area, (2) notw thstanding M.
Brogan's testinmony and M. Lucey's statenent, there are no
health problens in the area causing a | ack of potable water,
nor any record evidence about the nature and extent of any
contam nants; (3) the only evidence of public good consists of
four unsworn statements from devel opers who stand to benefit
financially from any expansion of the Precinct's service into
the area (Exhibit 4); (4) expansion beyond the Seasons woul d
l'ikely require the construction of additional facilities; and
(5) the BVWP, which has two new conm ssi oners, has now
expressed an interest in possibly serving the area.

According to the Town, the Precinct's master plan
contenpl ates only an expansion up to and including the Seasons
subdi vi sion. The Town contends that previous Precinct
franchi se expansi ons have been preceded by an appropriate
study such as the master plan. In the Town's view, the master
pl an supports an extension as far as the Seasons but further
franchi se expansion is purely a matter of conveni ence for the
Precinct rather than a matter of careful study or planning.

Finally, according to the Sel ectnen,

[I]t is well known that there is significant

condom ni um and conmerci al devel opnent in

Bartlett. This extension of the franchise, if

approved, will, in the opinion of the Sel ectnen,

open for consideration marginal areas that
probably woul d not otherw se be devel oped or
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result in expansion of existing devel opnents

t hat m ght not have occurred w thout the

avai lability of water.

According to the Town, expansion of this sort
"shoul d not happen wi thout an opportunity for the Town to
consi der the inmpact of such an extension and w thout
consideration of the alternatives including expansion by Upper

Bartlett or the regionalization of water supply in the M.

Washi ngton Val l ey."

D. Depart nent of Environnmental Services

The Departnment of Environnental Services (DES) did
not seek |leave to intervene in this proceeding. However, it
is the Commi ssion's customto permt other state agencies to
comment on pendi ng Comm ssi on proceedi ngs when those agenci es
wish to do so. Therefore, Bernard Lucey of DES had an
opportunity to offer oral coments during the nerits hearing.
M. Lucey described certain water-quality problens in existing
systens currently operating within the Precinct's proposed
expanded franchise territory. According to M. Lucey, one
such system does not neet standards for beryllium five
systens do not neet standards for fluoride, two small systens
suffer fromarsenic contam nation and ei ght systens exceed the
new federal standard for radon.

In addition to M. Lucey's statenent, DES has al so
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furnished a letter from Anthony P. G unta, adm nistrator of
the Departnment's Water Supply Engineering Bureau, dated March
20, 2000. M. Gunta's letter notes that DES certifies that
DES "attests to the suitability of availability of water works
facilities" to serve the proposed franchi se area as required
by RSA 374:22, 111. M. Gunta further states that it is
DES' s recommendati on that the Precinct's franchi se request be
gr ant ed.

E. Staff

Dougl as Brogan of the Comm ssion's engi neering
departnent testified on behalf of the Comm ssion Staff in
support of the Precinct's petition.

M. Brogan noted that two other Conm ssion-regul at ed
wat er systens fall within the proposed franchise territory.
Wth regard to the first, Saco Ridge (located imediately to
the east of Birchview but accessible only by proceeding
westward on Route 302), M. Brogan testified that the conpany
serves 30 custoners at rates that are at or above a typical
Precinct rate, that Saco Ridge has a "weak distribution system
and problenms with fluoride,” and that the owner of Saco Ri dge
has "indicated that revenues remain insufficient for needed
i nprovenents, and expressed a strong interest in service by

the Precinct."” M. Brogan described the other systemin
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question — Rolling Ridge — as also serving 30 custoners,
suffering froma "litany of problens” including a punp station
that is a "cranped, below grade pit" w thout sealed walls,
entry hatch or floor, lacking a sanitary radius. M. Brogan
noted that a failed booster pump at Rolling Ri dge had not been
replaced, that pressure storage was inadequate and that the
wat er provided by the system had el evated | evels of beryllium
fluoride and manganese. According to M. Brogan, Rolling
Ri dge custoners "receive mandatory notifications (currently
quarterly for berylliumand annually for fluoride) that nake
the thought of using the water for drinking or cooking
unappeal ing at best.” M. Brogan testified that efforts to
solve the Rolling Ridge problem by having BVW extend a main
into the area "ultimtely coll apsed, mainly due to a | ack of
interest” by that Precinct. According to M. Brogan, a study
conm ssioned by Rolling Ridge's owner "indicates rates well in
excess of $1000/year if the systemwere to be 'fixed wunder
remai ni ng scenari os."

M. Brogan testified that he had no know edge of any
interest by BVWP in expanding service to the east of its
present boundaries, suggesting that "[i]f ever there were a
genui ne i npetus for expansion, it would have been the

conbi nation of Rolling Ri dge's need and the potential for
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grant -funded i nprovenents." According to M. Brogan, DES has
encouraged BVWP to consi der expansion since at |east 1995.
M. Brogan further indicated that the North Conway Water
Preci nct has indicated no opposition to LBW' s expansi on
pl ans.

Wth regard to the proposed franchise territory, M.

Brogan descri bed as "striking" the nunber of existing
i ndi vi dual water systens in the area, stating that their
density is anong the highest in the state. According to M.
Brogan, this suggests a high |level of potential for service by
the Precinct. He testified that the majority of these
exi sting systens have sone |evel of fluoride problem wth two
systens suffering from"repeated i nstances of bacteriol ogical
det ecti ons, averaging one a year over the last 5 years."
Further, according to M. Brogan, "[a]t |east four other
systens have endured boil water orders, four occurring in the
| ast two years alone.” He stated that several, including
Rolling Ridge, have suffered fromelevated | evels of
beryllium that alnost all of the systens face the prospect of
radon abatenent, a nunmber have el evated | evels of nanganese
and el evated iron levels occur in one system M. Brogan al so
referred to "the condition of punp stations, adequacy of

storage, status of mains, whether space exists to add
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treatnment, the need for supply (three of the systens fail to
nmeet DES' s requirenent for two wells when serving over 30
custoners) etc." He also noted that non-community water
systens (such as those bel onging to workpl aces, schools and
ski areas) face simlar problens.

Contrasting with this situation, according to M.
Brogan, is "the exceptionally high quality of the Precinct's
system and operations in any number of areas."” According to
M. Brogan, "[w]hile various parties nay oppose the expansion
for other than quality of service reasons, they unfortunately
offer no realistic alternative for the problens facing the
ot her existing systenms.”™ M. Brogan testified that the
Precinct currently serves nearly 500 residential and
commercial custonmers with "essentially none of the problens
not ed above," has anple water and offers fire protection.
[11. COWM SSI ON ANALYSI S

Upon a careful review of the evidence adduced at
hearing, we have concluded that it is for the public good to
grant part of the Precinct's franchise expansion petition and
hol d the remai nder of the request in abeyance for a period of
one year. Specifically, we will grant that portion of the
petition that includes the proposed franchi se area extendi ng

westward al ong Route 302 up to the devel opnment known as the
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Seasons.

The statutory authority under which we act is
contained in RSA 362:4 and RSA 374:22. RSA 362:4, 111 (a)
provi des that a municipal corporation such as LBWP, providing
wat er service beyond its boundaries, is not considered a
"public utility" within the meaning of the Commi ssion's
enabling statutes if the corporation is "charging such
custonmers a rate no higher than that charged to its custoners
within the nmunicipality, and serving those custoners a
quantity and quality of water . . . equal to that served
custoners within the municipality.” 1In the context of this
proceedi ng, we take the phrase "within the nmunicipality"” to
mean "within the Precinct,” a construction that the parties
here have inplicitly accepted. There is no dispute here that
t he Precinct proposes to charge rates in the proposed
franchise territory that neet this statutory standard for
exenption from Conmm ssion regul ati on.

However, the statute specifically provides that the
Comm ssi on has authority to determ ne whether such a nuni ci pal
corporation should serve the territory in question. See RSA
362:4, 1l11(a) ("Nothing in this section shall exenpt a
muni ci pal corporation fromthe franchi se application

requirenments of RSA 374."). In relevant part, RSA 374
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precl udes the comencenent of service in the proposed
franchise territory "without first having obtained the
perm ssi on and approval of the comm ssion." RSA 374:22, |
Further "[n]o water conpany shall obtain the perm ssion or
approval of the comm ssion to operate as a public utility
wi thout first satisfying any requirements of the departnment of
environnental services concerning the suitability and
avai lability of water for the applicant's proposed water
utility." RSA 374:22, Il1l1. As noted, supra, M. Gunta has
provided the requisite certification on behalf of DES.

Three years ago, when we granted the Precinct
franchise authority to provide service in what had been
previously the territory of the Holiday Ridge Supply Conpany,
we noted we had "al ready recognized the financial, manageri al
and technical expertise of the Precinct to provide water
service" and that nothing had been presented to the Comm ssion
t hat woul d cause us to reconsider that determ nation. Order
No. 22,581, slip op. at 5. As suggested in the testinony of
M. Brogan here, nothing justifies any determ nation other
than that the Precinct continues to have the requisite
financial, managerial and technical expertise to neet the new
service obligations it proposes to undertake. |ndeed, as best

we are able to ascertain, the Precinct can only be described
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as exenplary in that regard.

Cbvi ously, then, we are unable to agree with the
concerns expressed by M. and Ms. Weigold. W take up each of
them as expressed in M. and Ms. Weigold' s post-hearing
statenment, in turn.

RSA 670: 4-a provides that "[n]o person shall file as
a candidate for a village district office for nore than one
seat on the sane village district or school district board,
conmm ssion, conmttee, or council." This provision is part of
RSA Chapter 670, which regulates village district elections
generally. Determ nations of whether village districts have
foll owed the requirenents of Chapter 670 are clearly not
within this Comm ssion's jurisdiction. However, to the extent
it has any bearing on the Precinct's |evel of financial or
technical responsibility as suggested by M. and Ms. Wi gol d,
we believe that the sanme person serving as clerk and as
treasurer of the Precinct does not inplicate RSA 670: 4-a,
which by its terns clearly applies only to the Precinct's
t hree conm ssioners thensel ves.

M. and Ms. Weigold further contend that a practice
by the Precinct's clerk of rarely attendi ng Precinct neetings
and del egating her authority to an enployee of the system

operator constitutes a violation of RSA 670:4 and RSA 41:17.
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Subject to the sane observations as made, supra, about our
jurisdiction and the issue's relevance, we note that RSA 670: 4
requires any candidate for a village district office to be a
resident of the district and to file a declaration of
candidacy. We find nothing in the present record to suggest
that the Precinct's elected clerk has failed to follow the
statutory nom nation requirenents. RSA 41:17 provides that if
a "town clerk shall be absent from any town busi ness neeting
and there is no deputy clerk to act in his stead, the town
shall choose by unofficial ballot by mgority vote a town
clerk pro tenpore who shall be sworn and shall performall the
duties of the town clerk for that business neeting." See also
RSA 52:8 (noting that noderator, clerk, treasurer and

conm ssioners of village districts "shall severally qualify
and possess the sanme powers and performthe sane duties in
respect to the district's nmeetings and business affairs that

t he nmoderator, clerk, treasurer and sel ectnen of towns
respectively possess and performin respect to like matters in
towns"). Again, it is clearly beyond this Comm ssion's
jurisdiction to adjudicate disputes as to whether a village
district such as the Precinct is complying with the statutory
requirenments for its governance. It appears to us that the

"town business neeting"” referenced in RSA 41:17 as requiring
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either a clerk, a deputy clerk or an elected clerk pro temis
at | east arguably anal ogous not to the routine comm ssioners'’
meetings at which the record here suggests an official of F. X
Lyons kept the m nutes but, rather, to the Precinct's annual
meeting at which all Precinct voters are eligible to
partici pate and vote. In these circunstances, even assuni ng
that a technical violation of RSA 41:17 had occurred when the
Precinct failed to cause the election of a clerk pro tem we
find no inpact on the Precinct's |evel of manageri al
responsibility.

Nor can we agree that the Precinct has sonmehow been
irresponsible by entering into a turnkey contractual
arrangenent with a system operator, as opposed to acquiring an
enpl oyee or enployees for the purpose of operating its water
system The record here reflects that it is economcally
efficient and thus fiscally responsible for the Precinct to
obtain the necessary services by contract. The record is
i kewi se undi sputed that the operator in question, F.X Lyons,
I nc., conducts its business in exenplary fashion.

Wth regard to the nmeeting that the Precinct's
conmm ssioners canceled at the |last mnute, w thout public
notice, we understand the frustration of M. and Ms. Wi gold,

who had pl anned on attending the neeting and were apparently
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|l eft standing at the designated neeting place w thout an

expl anation. Obviously, the failure to conduct a neeting
cannot constitute a violation of the statutory requirenment

t hat meetings be conducted publicly in nost circunmstances.
Nor, in our view, does an isolated incident of this sort nerit
a determ nation that the Precinct |acks the requisite
qualifications for a franchise to provide water service.

The concerns of M. and Ms. Weigold with regard to
the Precinct's Rural Devel opnent grant and | oan appear to have
met anor phosed sonmewhat over the course of the proceeding. In
an outline of their testinony filed on May 3, 2000, M. and
Ms. Weigold allege that the Precinct nade "fraudul ent and
m sl eadi ng statenments” to the Rural Devel opment programin
order to obtain the federal financing package.? |In their
post-hearing statenment, M. and Ms. Weigold sinmply suggest
that the Precinct "has not denonstrated that it can obtain the
necessary grants from Rural Devel opnent to fund future

expansi on into second hone communities such as Saco Ri dge,

2 M. and Ms. Weigold filed this outline on the date
specified by the Conm ssion in its procedural schedul e for
subm ssion of pre-filed direct testinony in this docket.

of the allegations contained in this "outline" do not appear
in the post-hearing statenment submtted by M. and Ms. Weigold

and were not discussed by any witness at hearing. To the

extent that M. and Ms. Weigold continue to press any of these
al |l egations, we reject them sunmarily as not supported by the

evi dence of record.
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Four Seasons and Rolling Ridge."

Nothing in the present record suggests either that
the Precinct has msled or defrauded the federal governnment or
that the Precinct is somehow unqualified for Rura
Devel opment's financial assistance. Wat the record does
contain is Exhibit 12, consisting of the correspondence
between M. and Ms. Weigold and progressively higher officials
of the U. S. Departnent of Agriculture regarding their
contention that the Precinct is ineligible for Rural
Devel opment' s assi stance because the proposed franchise
territory consists predonmi nantly of second-honme comunities.?3
I n each instance, the federal official in question informs M.
and Ms. Weigold that upon a thorough review the responsible
official or officials have determ ned that the Rural
Devel opnment financing was appropriately and |awfully approved.
Further, and notw thstanding this ongoing effort by M. and

Ms. Weigold to cause the Precinct's federal funding to be

3

One of the letters contained in Exhibit 12 is that of
M. and Ms. Weigold, dated March 28, 2000, to Ms. Roberta
Harol d of the Rural Devel opnent office in Montpelier,
Vernont. This letter contains nunerous factual
al I egations, going beyond the nmere contention that the
Precinct is ineligible for Rural Devel opment financing
because of the predom nance of second hones in the
proposed franchise territory. W do not take up these
al l egations as M. and Ms. Weigold did not press them at
hearing or in their post-hearing statenent.
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resci nded, Exhibit 10 denonstrates that as recently as August
17, 2000 the U. S. Departnment of Agriculture inforned the
Precinct in witing that "the grant and the | oan are legally
in order for closing.” It is obviously beyond this
Comm ssion's jurisdiction to second-guess these
determ nations, even given the suggestion of M. and Ms.
Weigold that it is relevant to our inquiry into the Precinct's
financi al and nmanageri al capacity to provide service in the
requested franchise territory. The record adduced at the
hearing, concerning the Precinct's acquisition or use of
federal funding, gives us no reason to doubt that the Precinct
has the requisite managerial and financial capability to
provi de service in the proposed franchise territory.*

We make the sane determination as to matters
relating to the Eagle Ri dge subdivision. At worst, the
evi dence concerning Eagle Ridge suggests that the Precinct
acted prudently when the devel oper may not have.

We next address the concern of M. and Ms. Weigold

t hat expanding the Precinct's franchise territory will have

4

At hearing, M. and Ms. Weigold were invited to

suppl enment the record with documents fromtheir file,
whi ch they contended at hearing would further denonstrate
that the Precinct should not be receiving Rural

Devel opment funding. M. and Ms. Weigold submtted 13
documents on Septenber 13, 2000. We have revi ewed each
of them finding that they contain no basis for
gquestioning the Precinct's financial or manageri al
capabilities.
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t he undesirabl e effect of disenfranchising the Precinct's
wat er customers who do not live within the Precinct's
boundaries. M. and Ms. Weigold note that, should the
Preci nct's expansi on plans nove ahead, it is nmore than |ikely
that the Precinct's non-voting franchi se custonmers wl |
out nunber voting Precinct residents.

We have two responses to this expressed concern.
First, we believe it nmay be somewhat overstated. [|n many
respects, custoners in the Precinct's franchise territory are
in the sane relationship to the Precinct as custonmers are to
an investor-owned water utility, which obviously would not
permt ratepayers to vote on matters of corporate governance.
However,
we acknow edge that, unlike investor-owned water conpanies,
which are subject to rate regulation and full oversight by the
Comm ssi on, the Precinct proposes to exenpt itself from
Comm ssi on regul ati on by charging franchi se custonmers the sane
rates providing the sanme quantity and quality of service as
wi t hin-Precinct custoners. To that extent, we agree with M.
and Ms. Weigold that customers within the Precinct's franchi se
territory, lack either ordinary recourse to the Conmm ssion or
a direct voice in Precinct governance. Sonewhat attenuating
this concern, however, is the practical reality that, at |east

as to rates, Precinct voters have the sane incentive as
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franchi se custoners do — to make sure that the Precinct's
rates are as |ow as possible and that the Precinct provides an
acceptable | evel of service. To the extent that Precinct
voters would be inclined to inpose discrimnatory rates or
unequal quantity and quality of service on the franchise
custoners, full Conmm ssion regul ation would be triggered as a
result by operation of RSA 362:4, Il1(a).

Qur second point on this issue is a reprise of the
observation we made at the tinme we transferred the Birchview
franchise to the Precinct. As we stated in that context, we
agree that custoners in the franchise territory "would be best
served if they were given an opportunity to participate in the
busi ness of the Precinct through the expansion of precinct
boundaries. Unfortunately, the authority to expand the
Preci nct boundaries is outside the authority of this
Comm ssion."” Order No. 23,253, slip op. at 24 (noting that
such authority is vested in the Town of Bartlett's Board of
Sel ectnmen). We understand that expansion of the Precinct's
boundari es confers nore than voting rights; it would nean
maki ng those areas subject to the Precinct's zoning ordi nance
and woul d nake all property owners (as distinct fromthose
actually taking service fromthe Precinct) subject to taxation
by the Precinct. The task of weighing the relative nerits of

expandi ng or not expanding the Precinct's boundaries is a
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matter consigned to the good judgnent of the Town of
Bartlett's Board of Selectnen. Assum ng that the Sel ectnmen
continue to exercise that discretion by declining to authorize
Preci nct expansion — a view they have expressed unambi guously
in their witten filings here prior to the hearing - we
bel i eve that any concerns about non-representation in Precinct
governance are adequately addressed by the neasures we
di scuss, infra.

As a condition of our approval of LBW s request for
an expansion of its franchise area up to the Seasons, and in
light of the concerns that many Bartlett residents and
potential customers of the Precinct have about a | ack of input
into decisions being mde at Precinct, we will require that
the Precinct propose to us an advisory commttee that includes
custoners in the new area authorized by this order and our
previ ous order awarding the Birchview franchise. This
advi sory conm ttee should be consulted on all significant
deci sions affecting custoners in the area being served outside
of the precinct. This proposal must be made within 30 days of
our order.

Not wi t hst andi ng our firmview that LBWP has the
requi site managerial, technical and financial capacity to
provide service in the entire proposed franchise territory, we

conclude that the public interest requires us to grant
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outright only the requested franchise territory that extends
west ward al ong Route 302 to the Seasons.

We believe that it would be in the public interest
to have a single entity with the necessary financial,
manageri al and technical capability serve this area and neet
the needs of current and future customers. We think LBWP has
the requisite capability to do so but, based on the record to
date, it does not appear that it intends to do so within the
two years provided for in RSA 374:27. Gven this state of
affairs and the request of BVWP, we think it best to hold the
i ssue of the expansion of the franchise area beyond the
Seasons in abeyance for up to one year.

In an undated letter (Exhibit 11), the Conmm ssioners
of BVWP asked the Commi ssion to “at |east delay approval in
the East Main St. area of the Village down to Rolling Ridge
until we can explore our growth options.” W wll accede to
their request, but in |light of what we consider to be the
public interest in seeing that customers in this area and in
sone of these troubled water systenms have viable options for
safe and reliable water service, we consider it necessary to
inpose a time limt on the delay of our consideration of the
requested expansion. W will hold in abeyance the request
fromLBW to expand its franchi se area beyond the Seasons for

a period of one year fromthe date of our order, to allow BVW
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to evaluate whether it intends to expand its service area and
to report to the Commi ssion within that year as to its
i ntention.

The Comm ssion reserves the right to approve the
expansi on beyond the Seasons based on the record in this
proceedi ng, supplenmented if the Conm ssion deens it necessary.
In effect, there may be no need for further hearings to
aut hori ze or deny the authorization of the expansion beyond
t he Seasons (and little or no nore expenses to LBW) - we
could do so based on the record before us or by suppl enmenting
the record by giving parties and the public the chance to
submt further comments. W strongly encourage BVWP and LBWP
to neet and discuss their respective plans for providing water
service to this area in the hope that this can be anicably
resolved for the benefit of the public.

Based upon the foregoing, it is hereby

ORDERED, that the petition of the Lower Bartlett
Water Precinct for expansion of its franchise territory is
granted in part, as described nore fully above; and it is

FURTHER ORDERED, that within 30 days of this order
the Lower Bartlett Water Precinct shall submt a proposal for
the creation of an advisory commttee, as described nore fully
above; and it is

FURTHER ORDERED, that this docket shall remain open
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for the purpose of further consideration of the reminder of
the Precinct's franchi se expansi on request, subject to further
order of the Conm ssion.
By order of the Public Utilities Comm ssion of New

Hanmpshire this twenty-fifth day of Septenber, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



