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CENTRAL WATER COMPANY, | NC.
RATE CASE
Order Denying Central Water Conpany’s Motion For Rehearing

ORDER NO 23, 386

January 7, 2000
BACKGROUND

Central Water Conpany (Central) petitioned the
Comm ssion in Septenmber, 1998 for an increase in revenues of
$84, 681, which represented a total increase of 32.15% over
existing rates. In Cctober, 1998, Central filed a petition and
supporting testinmony for tenporary rates. On October 27,
1998, the Commi ssion issued Order No. 23,045, scheduling a
preheari ng conference in the case, noting that the original
filing raised issues regarding consunption trends, operation
and mai nt enance expenses, nmanagenment contracts, etc. The
preheari ng conference was held on Novenmber 13, 1998. A
hearing on Central’s request for tenporary rates was held on
January 21, 1999. The Conm ssion granted Central’s request
for tenporary rates in Order No. 23,151 (February 22, 1999).
The tenporary rate increase was set at 18.99% over the then-
exi sting rates.

Hearings on the permanent rate case were held on

August 18 and 19, 1999. Staff prefiled the testinony of
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Messrs. Richard B. Deres, Mark A. Nayl or and Douglas W Brogan
on behalf of the Comm ssion Staff. Central prefiled the
testinmony of M. Stephen P. St. Cyr and M. Raynond Seel ey on
behal f of Central. Both Staff and Central had an opportunity
to cross-exam ne the witnesses. There was, however, agreenent
on the appropriate cal cul ation of the Conpany’s revenue
requi renment regarding all issues, other than certain rate
affordability and conpany managenment i ssues.

After the hearings, the Parties and Staff filed
menoranda with the Commi ssion regarding the issues of
affordability and managenent. Staff contended that no
increase in Petitioner’s rates above the pre-tenporary rate
| evel was warranted because of the | ack of adequate managenent
services provided by Central’s affiliate, Integrated Water
Systens, Inc. (Integrated), to the Conpany. Staff maintained
that the focus in the proceeding should be on the unreasonabl e
managenent costs provided by Integrated, and the Conpany’s
failure to conply with Conm ssion rules and regul ati ons whi ch,
anong ot her things, resulted in a high Ievel of rates,

i nefficiencies and poor managenent. Staff also asserted that
the Conpany’ s rates, the highest in the state, would be
unaf f ordabl e and unreasonable if the requested increase were

gr ant ed.
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Central argued that Staff’s recommendation to deny

t he Conpany’ s request for a permanent increase in rates was

based upon “erroneous assunptions or inplications of

m smanagenent,” and that the |evel of rates resulted solely
from necessary capital inprovenents made during the five years
since the Conpany purchased the system from Locke Lake Water
Conpany, Inc. Re Locke Lake Water Conpany, Inc. 78 NH PUC 295
(1993). Central nmintained that the “affordability” standard

expressed by Messrs. Brogan and Nayl or woul d viol ate
traditional ratemaking standards and woul d be an
unconstitutional taking of the Conpany’s property; and that

t he Conpany’s financial conditionis a result, in part, of a
series of disallowances beginning with the Conpany’s 1994 rate
case.

On October 25, 1999 the Comm ssion granted Central a
permanent rate increase of 12.2% which equated to an increase
in revenues of $30,780 over pre-tenporary rate levels. The
effective date for the rates was set as Decenber 1, 1999. See
Order No. 23,326, dated October 25, 1999. The Comm ssion
noted that a major cost contributing to the high rates was the
exi stence of two managenent salaries for a small water
utility; other problenms with managenent and operations were

also cited. To reflect nanagenent shortcom ngs the return on
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equity was reduced to the | ow end of the discounted cash flow
anal ysis. Also, the managenent salary |level was reduced to a
| evel found reasonable by the Comm ssion.
1. PROCEDURAL HI STORY

On Novenber 19, 1999, just 25 days after the
i ssuance of Order No. 23,326, and prior to the filing of a
Moti on for Rehearing or Appeal, Central filed a notion with
t he New Hanpshire Supreme Court requesting suspension of the
order pursuant to RSA 541:18. The Court ordered the State to
file a reply by Novenber 24, 1999. After receiving a tinely
filed response, the Court, on Decenber 2, 1999, denied
Central’s notion.

On Novenmber 24, 1999, Central submtted one copy of
its Motion for Rehearing with the Comm ssion. The renmaining
ei ght copies were filed on Novenber 29, 1999. Staff filed its
obj ection to the notion on Decenber 6, 1999. On Decenber 9,
1999 Central filed a request for waiver with respect to the
prior late filing of the requisite copies of its Mdtion for
Rehearing. Central also filed, on Decenber 13, 1999, a
Response to Staff’s Objection to the Mdtion for Rehearing.
L. POSI TI ON OF THE PARTI ES

A. Central Water Conpany

Central asks this Comm ssion to reconsi der Order No.
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23,326, pursuant to RSA 541:3, alleging that the Comm ssion’s
deci sion and order were unlawful, unreasonable and not
supported by the evidence. Central asserts that it was not
provi ded proper notice, in violation of its due process rights
under both the New Hanpshire and United States Constitutions,
with regard to certain issues that could inpact rates. The
Conpany further alleges that the issues of quality of service,
managenent conpetence of its affiliate and record-keeping
i ssues are not germane to ratemaking and should be taken up in
anot her proceedi ng.

The Conpany al so contends that the evidence does not
support a finding of m smanagenent which would justify a
reduction in the return on equity (ROE). Furthernore, the
Conpany clains that it is a denial of equal protection when
t he Conmm ssion is penalizing the Conpany through rate
reductions for alleged failures to properly adhere to the
Comm ssion’s rules where the record denonstrates that the
failures are “w despread anong small water conpanies.”
Central’s Mdtion, at p. 4.

B. Staff

Staff contends that the Conpany failed to submt
sufficient grounds for a rehearing, making the request

substantively deficient as well. Staff clainms there was



DR 98-128 -6-

proper notice specifically pointing out that in a full rate
case issues regarding “affiliate transactions, return on

equity, conpliance with comm ssion rules and regul ati ons,
quality of service and conpany managenent are part and parcel
of what this Comm ssion ordinarily exam nes in determ ning the
proper rates for all utilities.” Staff Response, p. 7. Staff
further maintains that the record contains enough evidence to
support a finding of m smanagenent.

Staff also objects to Central’s notion contendi ng
first that the filing is procedurally deficient in that
Central failed to follow statutory and regul atory authority.
V. COWM SSI ON ANALYSI S

We have considered all the argunents in Central’s
Motion for rehearing and those asserted in Staff’s objection.
As we believe Staff’s objection contains nore persuasive
argunents on the matters of procedure and substance than are
rai sed or inplicated by the Mdtion, we discern no basis for
rehearing. While we believe there may have been procedur al
flaws in the filing of the notion, we do not reject the notion
for this reason. See e.g. Ganite State Electric, 77 NH PUC
130, 133 (1992)(noting that we have elected in this instance
to exercise our discretion not to allow a procedural

deficiency to stand as a barrier to a proper substantive
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A. Notice - Procedural Due Process

After a review of the Order of Notice and
consideration of the matters presented in the case we believe
Central was given proper notice. Due process requires notice
reasonably cal cul ated, under all the circunstances, to apprise
interested parties of the pendency of the action and afford
t hem an opportunity to present their objections. City of
Cl arenmont v. Truell, 126 N.H 30, 35 (1985). A primary
consi derati on of due process is fundanental fairness. 1d., at
36.

In this case the Conpany was apprised of the nature
of the case. Central initiated the proceeding by its petition
for a rate increase. In determ ning proper rates in a ful
rate case, prudency reviews and managenent deci sions are
legitimate areas of inquiry and adjudication. See Gas Service,
Inc., 70 NH PUC 676, 680 (1985)(noting that step adjustnment
contrasts sharply with a rate case review where the prudency
of managenment judgnents nust be an issue subject to Comm ssion
scrutiny). See al so, Appeal of Public Service of New
Hanmpshire, 122 NH 1062, 1073 (1982)(noting inprudent costs may

not be recovered in the rate-making process). Central and

its affiliate have been involved in previous rate case
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proceedi ngs and i ssues of these types have been addressed
before. See e.g., DR 96-399 at 82 NH PUC 350 (1997); DR 94-094
at 81 NH PUC 166 (1996); DR 93-164 at 79 NH PUC 27 (1994).
Moreover, Central and its affiliate have been before this
Conmmi ssi on in numerous nerger and acquisition, and financing
cases. In view of the foregoing, Central’s suggestion that
there was insufficient notice concerning the paranmeters of its
full rate case is without nerit.

B. Sufficiency of Evidence

We agree with Staff that there was sufficient
evidence in the record to support our findings of poor
managenent, and poor quality of service. The testinony by
Messrs. Brogan and Nayl or sufficiently outline the concerns
that we raised in Order No. 23,326 and need no repetition
here.

C. Equal Protection

The equal protection clause of the fourteenth
amendnment requires that all persons within a jurisdiction be
treated even-handedly. Kerouac v. Town of Hollis, 139 N. H
554, 561 (1995). All water conpanies regulated by this
Comm ssion are treated equally with respect to the
requi rements regarding reporting. Central’s allegation that

it is being penalized through a reduction in rates, where
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other utilities are not, is without nerit. There has been no
di sparate treatnment. The Comm ssion has taken action wth
regard to i nadequate reporting in the case of other water
conpani es, see e.g. Geat Bay Water Conpany, Inc., 83 NH PUC
575 (1998); Southern New Hanpshire Water Conpany, 76 NH PUC
521 (1991); LOV Water Conpany, Order No. 23-371, Decenber 21,
1999; and will continue to do so where required. However, even
if it is assunmed that simlarly situated persons are being
treated differently, we do not believe the distinction
vi ol ates equal protection principles. No suspect class,
fundamental interest or interest entitled to hei ghtened
scrutiny is involved; thus, we exam ne whether there is a
rational relationship between the regulatory interest and the
different treatnment. See e.g., Carson v. Maurer, 120 N. H 925
(1980). In this case the Conmpany has sought a rate increase,
and exam ning the inpact of poor reporting on the Conpany’s
request for higher rates reflects a reasonable difference in
treatment froma simlar conmpany that is not seeking an
increase in rates.

G ven our plenary authority to set rates, we find
t hat the order was proper, |egal and reasonabl e and that
Central has failed to submt any new or sufficient evidence

that would |l ead us to reexam ne the case.



DR 98-128 - 10-

Based upon the foregoing, it is hereby

ORDERED, that Central Water Conpany’'s Motion for
Rehearing is DEN ED

By order of the Public Utilities Comm ssion of New

Hanpshire this seventh day of January, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



