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 AN  ACT relative to pole attachments. 

 SPONSORS: Sen. Fuller Clark, Dist 24; Sen. Burling, Dist 5; Rep. Kaen, Straf 7; Rep. Cali-Pitts, Rock 
16 

COMMITTEE: Energy, Environment and Economic Development 

ANALYSIS 

This bill authorizes the public utilities commission to regulate pole attachments. 

This bill is a request of the public utilities commission. 

- - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - 

Explanation: Matter added to current law appears in bold italics. 

Matter removed from current law appears [in brackets and struckthrough.] 

Matter which is either (a) all new or (b) repealed and reenacted appears in regular type. 
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06/03 

STATE OF NEW HAMPSHIRE 

In the Year of Our Lord Two Thousand Seven 

       An ACT relative to pole attachments. 

Be it Enacted by the Senate and House of Representatives in General Court convened: 

340:1 New Subdivision; Pole Attachments. Amend RSA 374 by inserting after section 34 the following 
new subdivision: 

Pole Attachments 

374:34-a Pole Attachments. 

I In this subdivision, a “pole” means any pole, duct, conduit, or right-of-way that is used for wire 
communications or electricity distribution and is owned in whole or in part by a public utility, including 
a rural electric cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57. 

II. Whenever a pole owner is unable to reach agreement with a party seeking pole attachments, the 
commission shall regulate and enforce rates, charges, terms, and conditions for such pole attachments, 
with regard to the types of attachments regulated under 47 U.S.C. section 224, to provide that such 
rates, charges, terms, and conditions are just and reasonable. This authority shall include but not be 
limited to the state regulatory authority referenced in 47 U.S.C. section 224(c). 

III. The commission shall adopt rules under RSA 541-A to carry out the provisions of this section, 
including appropriate formula or formulae for apportioning costs. 

IV. In exercising its authority under this subdivision, the commission shall consider the interests of 
the subscribers and users of the services offered via such attachments, as well as the interests of the 
consumers of any pole owner providing such attachments. 

V. Nothing in this subdivision shall prevent parties from entering into pole attachment agreements 
voluntarily, without commission approval. 

VI. Any pole owner shall provide nondiscriminatory access to its poles for the types of attachments 
regulated under this subdivision. A pole owner may deny access to its poles on a nondiscriminatory 
basis where there is insufficient capacity and for reasons of safety, reliability, and generally applicable 
engineering purposes. 

VII. The commission shall have the authority to hear and resolve complaints concerning rates, charges, 
terms, conditions, voluntary agreements, or any denial of access relative to pole attachments. 

340:2 Adoption of Rules. The public utilities commission shall expeditiously adopt interim rules and 
then final rules to carry out the provisions of RSA 374:34-a. For a period of at least 2 years after the 
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effective date of this act, the rules shall be consistent with the regulations adopted by the Federal 
Communications Commission under 47 U.S.C. section 224, including the formulae used to determine 
maximum just and reasonable rates. The public utilities commission may incorporate into its rules, by 
reference, applicable regulations of the Federal Communications Commission. Notwithstanding RSA 
541-A:19, X, the interim rules may be effective for up to 2 years. Once the interim rules are adopted, 
pole attachments shall become subject to RSA 374:34-a and the rules of the public utilities commission. 

340:3 Effective Date. This act shall take effect upon its passage. 

Approved: July 16, 2007 

Effective: July 16, 2007 
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COMMISSIONERS 
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EXECUTIVE DIRECTOR 
AND SECRETARY 
Debra A. Howland 

THE STATE OF NEW HAMPSHIRE 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit Street, Suite 1 O 
Concord. N.H. 03301-2429 

January 18, 2008 

Re: Docket No. DRM 07-119 (interim rules) 
Docket No. DRM 08-004 (regular rules) 
N.H. Code of Administrative Rules Chapter Puc 1300 
Utility Pole Attachments 

To Interested Persons: 

Tel. (603) 271--2431 

FAX (603) 271-3878 

TDD Access: Relay NH 
1-800-735-2964 

Website: 
www.puc.nh.gov 

Please be advised that, following approval by the Joint Legislative Committee on Administrative 
Rules (JLCAR), the Commission on January 11, 2008 adopted the attached interim rules governing 
utility pole attachments. The Legislature directed the Commission to promulgate these rules in 2007 
N.H. Laws 340:1, codified as RSA 374:34-a. A copy of the interim rules is attached. 

The interim rules will become effective on the day after their filing with the Office of Legislative 
Services, Division of Administrative Rules. As required by 47 U.S.C. § 224(c) and Puc 1305.01, our 
agency will promptly notify the Federal Communications Commission that the New Hampshire PUC 
has assumed jurisdiction over these matters. 

The Commission will next move toward promulgation of regular (as distinct from interim) rules 
concerning pole attachments. To that end, please be advised that pursuant to RSA 541-A:l 1, VIII 
the Commission has opened Docket No. DRM 08-004 and is seeking public comment on the pole 
attachment rules prior to adopting an initial proposal for regular rules. The deadline for submitting 
such comments is March 5, 2008. Notice of this comment opportunity is being published in the New 
Hampshire Rulemaking Register. 

To assist interested persons in preparing their comments, the Staff of the Commission will conduct 
an informal technical session on February 27, 2008 at 10:00 a.m. At the technical session, there will 
be an opportunity for general discussion of how the interim rules should be revised for promulgation 
as regular rules, particularly in light of the testimony presented to the JLCAR. 

Persons with questions about the foregoing should contact the Commission's general counsel, 
Donald Kreis, at 271.6006 or donald.kreis@puc.nh.gov. 

Sincerely, 

Debra A. Howland 
Encl. Executive Director and Secretary 
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APPENDIX II-A 

REQUEST FOR ADVANCE PUBLIC COMMENT ON SUBJECT 
MATTER OF POSSIBLE RULEMAKING 

1. Agency Name & Address: 

New Hampshire Public Utilities Commission 
21 South Fruit Street, Suite 10 
Concord, New Hampshire 03301 

5. Short Title: Utility Pole Attachments 

Rule Number 

2. RSA Authority: 

3. Federal Authority: 

4. Type of Action: 

Adoption 

Amendment 

Repeal 

Readoption 

Puc 1300 
(If applicable) 

RSA 374:34-a 

47 U.S.C. § 224{c) 

Readoption w/amendment X 

IN ACCORDANCE WITH RSA 541-A:l l, VIII THIS AGENCY IS SOLICITING PUBLIC COMMENT ON A 
SUBJECT MATTER OF POSSIBLE RULEMAKING UNDER ACTNE CONSIDERATION PRIOR TO 
FORMALLY PROPOSING RULES IN THE RULEMAKING PROCESS. WHERE, WHEN, AND HOW 
PERSONS MAY PROVIDE COMMENT ARE INDICATED BELOW. 

6. (a) Summary of the subject matter, or summary of the rule if drafted, and the effect on those regulated: 

Section 224 of the federal Telecommunications Act, 47 U.S.C. § 224, authorizes states to assume 
jurisdiction over disputes between the owners of utility poles and persons attaching or seeking to 
attach facilities to those poles. The Legislature authorized the New Hampshire Public Utilities 
Commission (PUC) to assume such jurisdiction, thereby regulating and enforcing the rates, 
charges, terms and conditions for such attachments, in 2007 N.H. Laws Ch. 340, codified as RSA 
374:34-a. Interim rules, Chapter Puc 1300, recently went into effect and, thus, disputes over utility 
pole attachments in New Hampshire are now properly brought before the PUC as opposed to the 
Federal Communications Commission. The PUC is now beginning the process of drafting regular 
rules. 

6. (b) Brief description of the groups affected: 

Public utilities that own or co-own utility poles; persons with facilities attached to such poles; and 
persons seeking such attachments. 
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APPENDIX II-A (Continued) 

REQUEST FOR ADVANCE PUBLIC COMMENT ON SUBJECT 
MATTER OF POSSIBLE RULEMAKING- Page 2 

7. Contact person for copies, questions, and receipt of comment including requests to accommodate persons 
with disabilities: 

Name: Donald M. Kreis 

Address: NH Public Utilities Commission 

21 South Fruit Street, Suite 10 

Concord, New Hampshire 03301 

Title: General Counsel 

Phone#: 603.271.2431 

Fax#: 603.271.3878 

E-mail: rules@puc.nh.gov 

TTY/fDD Access: Relay NH 1-800-735-
2964 or dial 711 (in NH) 

8. Deadline for submission of comment in writing or, if practicable for the agency, in the electronic format 
specified: March S, 2008 

00ther format (specify): 

9. Public hearing scheduled for: None scheduled. However, Commission Staff will conduct a 
technical session to meet with interested persons about the Puc 1300 rules on February 27, 2008 at 
10:00 a.m. 

Date and Time: February 27, 2008; 10:00 a.m. 

Place: 21 South Fruit Street, Suite 10; Concord, New Hampshire 03301 
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Adopt Puc 1300 to read as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:34-a 

PART Puc 1301 PURPOSE AND APPLICABILITY 

Adopted Interim Rule 1/11/08 

Puc 1301.01 Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to provide for the resolution of disputes involving the rates, charges, terms 
and conditions for pole attachments. 

Puc 1301.02 Applicability. Puc 1300 shall apply to 

(a) Public utilities within the meaning of RSA 362, including rural electric 
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301 :57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution. 

(b) Other persons with facilities attached to such poles, or seeking to attach 
facilities to such poles. 

PART Puc 1302 DEFINITIONS 

Puc 1302.01 "Commission" means the New Hampshire public utilities 
comm1ss10n. 

Puc 1302.02 "FCC" means the federal communications commission. 

Puc 1302.03 "Pole" means "pole" as defined in RSA 374:34-a, namely "any pole, 
duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57." 

PART Puc 1303 ACCESS TO POLES 

Puc 1303.01 Access Standard. The owner or owners of a pole shall provide 
access to such pole on terms that are just, reasonable and nondiscriminatory. 
Notwithstanding this obligation, the owner or owners of a pole may deny a request for 
attachment to such pole when there is insufficient capacity on the pole or for reasons of 
safety, reliability and generally applicable engineering purposes. 
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Puc 1303.02 Owner Obligation to Negotiate. The owner or owners of a pole 
shall, upon the request of a person seeking a pole attachment, negotiate in good faith with 
respect to the terms and conductions for such attachment. 

Puc 1303.03 Requestor Obligation to Negotiate. A person seeking a pole 
attachment shall contact the owner or owners of the pole and make a reasonable effort to 
negotiate an agreement for such attachment. 

Puc 1303.04 Voluntary Agreements. Any pole attachment agreement entered 
into voluntarily under this part shall be presumed to be just, reasonable and 
nondiscriminatory. The commission shall not alter the terms of any such agreement. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.01 Lack of Agreement. A person unable to reach agreement with the 
owner or owners of a pole or poles subject to this chapter may petition the commission 
pursuant to Part Puc 203 for an order establishing the rates, charges, terms and conditions 
for the pole attachment or attachments. Such a petition shall include the information 
required for complaints to the FCC made pursuant to the terms of 4 7 CFR § 1.1404( d) 
through (m) in effect on July 16, 2007. 

Puc 1304.02 Dispute Following Agreement or Order. A party to a voluntary pole 
attachment agreement entered into pursuant to this chapter, or a party subject to an order 
of the commission establishing rates, charges, terms or conditions for pole attachments, 
may petition the commission pursuant to Puc 203 for resolution of a dispute arising under 
such agreement or order. 

Puc 1304.03 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct adjudicative proceedings pursuant to Puc 203 for the purpose 
of considering and ruling on the petition. The commission shall issue its order resolving 
the complaint within 180 days of the receipt of a complete petition under this part. 

Puc 1304.04 FCC Standard Applicable. In determining just and reasonable rates 
under this chapter, the commission shall apply the standards and formulae adopted by the 
FCC in 4 7 CFR § 1.1409( c) through (f) in effect on July 16, 2007. 

Puc 1304.05 Remedies. When the commission determines just and reasonable 
rates under this Part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

PART Puc 1305 CERTIFICATION TO FCC 

Puc 1305.01 Certification. Within 10 days of the effective date of these rules, the 
commission shall certify to the FCC that the commission regulates the rates, terms and 
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conditions for pole attachments in a manner sufficient to supersede FCC jurisdiction 
pursuant to 47 U.S.C. § 224 in effect on July 17, 2007 or any successor federal statute. 
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STEPHEN ADDICKS 
WORLDCOM INC 
8521 LEE HIGHWAY 
VIENNA VA 22182 

KEVIN ALLEN 
EXCEL TELECOMMUNICATIONS INC 
2440 MARSH LANE 
CARROLLTON TX 75006 

CHRISTOPHER J ALL WARDEN 
PUBLIC SVC OF NEW HAMPSHIRE 
780 NORTH COMMERCIAL ST 
PO BOX 330 
MANCHESTER NH 03105 

DA YID BERNDT 
CTC COMMUNICATIONS CORP 
ONE EXECUTIVE PARK DR 
BEDFORD NH 03110 

ALEXANDRA E BLACKMORE 
GRANITE STATE ELECTRIC COMPANY 
25 RESEARCH DRIVE 
WESTBOROUGH MA 05182 

RICHARD N BRADY 
KEARSARGE TELEPHONE COMPANY 
173 MAIN ST 
NEW LONDON NH 03257 

CARMEN L CARRION 
COMCAST PHONE OF NEW HAMPSHIR 
676 ISLAND POND RD 
MANCHESTER NH 03109 

MICHELLE CONSALVO 
AT&T 
99 BEDFORD STREET 
BOSTON MA 02110 

FREDERICK J COOLBROTH 
DEVINE MILLIMET & BRANCH PA 
43NMAINST 
CONCORD NH 03301 

MARKWDEAN 
DEVINE MILLIMET & BRANCH 
49NMAINST 
PO BOX 3610 
CONCORD NH 03302 

VICTOR D DEL VECCHIO 
VERIZON NEW ENGLAND 
185 FRANKLIN ST 13TH FL 
BOSTON MA 02110-1585 

DOUGLASS DENNY-BROWN 
RNK INC D/B/ A RNK TELECOM 
333 ELM ST STE 310 
DEDHAM MA 02026 

KARON DOUGHTY 
UNION TELEPHONE 
7CENTRALST 
POBOX577 
FARMINGTON NH 03835 

STUART DRAPER 
WILTON/HOLLIS TEL CO 
1134 GIBBONS HWY 
POBOX610 
WILTON NH 03086 

JENNIFER DUANE 
SPRINT COMMUNICATIONS 
401 9TH ST NW STE 400 
WASHINGTON DC 20004 

GERALD M EATON 
PUBLIC SERVICE COMPANY OF NEW H 
780 N COMMERCIAL ST 
POBOX330 
MANCHESTER NH 03105-0330 

Docket#: 07-119 Printed: January 29, 2008 

GARY EPLER 
UNITIL ENERGY SYSTEMS INC 
6 LIBERTY LANE WEST 
HAMPTON NH 03842-1720 

VALERIE EV ANS 
DIECA COMMUNICATIONS INC 
600 14TH ST NW STE 750 
WASHINGTON DC 20005 

GARNET M GOINS 
SPRINT NEXTEL 
2001 EDMUND HALEY DR 
RESTON VA 20191 

JAY GRUBER 
AT&T COMMUNICATIONS OFNE INC 
99 BEDFORD ST ROOM 420 
BOSTON MA 02111 

ANTHONY HANSEL 
COVAD COMMUNICATIONS CO 
110115THSTNWSTE205 
WASHINGTON DC 20005 

JENNIFER HASSEN 
BA YRING COMMUNICATIONS 
359 CORPORA TE DR 
PORTSMOUTH NH 03801-2888 

MEREDITH A HATFIELD 
OFFICE OF CONSUMER ADVOCATE 
21 SOUTH FRUIT ST STE 18 
CONCORD NH 03301 

JAY HODES 
HODES BUCKLEY MCGRATH & LEFE 
440 HANOVER ST 
MANCHESTER NH 03104-5197 

FILI~G INSTRUCTIONS: PURSUANT TO N.H. ADMIN RULE PUC 203.02(a), 

WITH THE EXCEPTION OF DISCOVERY, FILE 7 COPIES (INCLUDING COVER LETTER) TO: 
DEBRA A HOWLAND 
EXEC DIRECTOR & SECRET ARY 
NHPUC 
21 SOUTH FRUIT STREET, SUITE 10 
CONCORD NH 03301-2429 
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LAURA HOLLOWAY 
NEXTEL COMMUNICATIONS INC 
2001 EDMUND HALLEY DR 
RESTON VA 20191-3436 

NANCY HUBERT 
BRETTON WOODS TELEPHONE CO 
MT WASHINGTON PLACE 
BRETTON WOODS NH 03575 

ROBERT T HYBSCH 
PUBLIC SERVICE COMPANY OF NEW H 
780 NORTH COMMERCIAL ST 
PO BOX330 
MANCHESTER NH 03105-0330 

JEREMY L KATZ 
SEGTEL INC 
PO BOX 610 
LEBANON NH 03766 

HEATHER KAUFMAN 
NEW HAMPSHIRE ELECTRIC COOPER 
579 TENNEY MT HIGHWAY 
PLYMOUTH NH 03264 

GREGORY M KENNAN 
ONE COMMUNICATIONS CORP 
220 BEAR HILL RD 
WAL THAM MA 02451 

CAROL KUHNOW 
QWEST COMMUNICATIONS CORPORA 
1801 CALIFORNIA ST 
DENVER CO 80202 

JOHN LABONTE 
MERRIMACK COUNTY TELEPHONE C 
11 KEARSARGE A VE 
CONTOOCOOK NH 03229 · 

DEBRA A MARTONE 
TDS TELECOM 
PO BOX 337 
11 KEARSARGE A VE 
CONTOOCOOK NH 03229-0337 

JOHN MCLAUGHLIN 
KMCTELECOM 
1545 ROUTE 206 STE 300 
BEDMINSTER NJ 07921 

JUDITH MESSENGER 
PAETEC COMMUNICATIONS INC 
ONE PAETEC PLAZA 
600 WILLOWBROOK OFFICE PARK 
FAIRPORT NY 14450 

KA THERINE B MILLER 
DONAHUE TUCKER & CIANDELLA PL 
225 WATER STREET 
PO BOX 630 
EXETER NH 03833-0630 

SCOTT MUELLER 
LEBOEUF LAMB GREENE & MACRAE 
260 FRANKLIN ST 
BOSTON MA 02110-3173 

KA TH MULLHOLAND 
SEGTEL INC 
PO BOX 610 
LEBANON NH 03766 

ROBERT J MUNNELLY JR 
MURTHA CULLINA LLP 
99 HIGH ST 20TH FLR 
BOSTON MA 02110 

STEPHEN NELSON 
DUNBARTON TELEPHONE CO 
2 STARK HIGHWAY SOUTH 
DUNBARTON NH 03045 
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JOHN NESTOR III 
VERIZON NEW HAMPSHIRE 
900 ELM ST STE 1927 
MANCHESTER NH 03101-2008 

STACEY L PARKER 
COMCAST 
12 TOZER RD 
BEVERLY MA 01915 

DONALD PFUNDSTEIN 
GALLAGHER CALLAHAN & GARTREL 
214 N MAIN ST 
PO BOX 1415 
CONCORD NH 03302 

AUDREY J PRIOR 
FAIRPOINT COMMUNICATIONS INC 
155 GANNETT DR 
SOUTH PORTLAND ME 04106 

CHRIS RAND 
GRANITE ST A TE TELEPHONE 
600 SOUTHSTARK HIGHWAY PO BOX 
WEARE NH 03281 

SCOTT SA WYER 
CONVERSENT COMMUNICATIONS-NH 
24 ALBION RD STE 230 
LINCOLN RI 02865-3747 

JAMES R SCHEL TEMA 
GLOBAL NAPS INC 
4475 WOODBINE RD STE 7 
PACE FL 32571 

ALANMSHOER 
ADLER POLLOCK & SHEEHAN PC 
ONE CITIZEN'S PLAZA 8TH FLR 
PROVIDENCE RI 02903-1345 
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DIANE THAYER 
UNION COMMUNICATIONS 
I 3 CENTRAL ST 
FARMINGTON NH 03835 

RICHARD P THAYER 
LEVEL 3 COMMUNICATIONS LLC 
I 025 ELDORADO BL VD 
BROOMFIELD CO 80025 

KENETRAUM 
OFFICE OF CONSUMER ADVOCATE 
21 SOUTH FRUIT ST STE 18 
CONCORD NH 03301-2429 

ROJEANTULK 
FAIRPOINTCOMMUNICATIONS INC 
155 GANNETT DR 
SOUTH PORTLAND ME 04106-6942 

ANN WALSH 
DIXVILLE TELEPHONE CO 
ONE CRANBERRY HILL STE I 05 
LEXINGTON MA 0242 I 

STEVE WENGERT 
BA YRING COMMUNICATIONS 
359 CORPORA TE DR 
PORTSMOUTH NH 03801-2888 

Docket#: 07-119 Printed: January 29, 2008 



DT 22-047 
Attachment 2 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss

PURSUANT TO N.H. ADMIN RULE 203.09 (d), FILE DISCOVERY 

DIRECTLY WITH THE FOLLOWING STAFF 

RATHER THAN WITH THE EXECUTIVE DIRECTOR 

LIBRARIAN 
NHPUC 
21 SOUTH FRUIT ST, SUITE 10 
CONCORD NH 03301-2429 

KATE BAILEY 
NHPUC 
21 SOUTH FRUIT ST, SUITE 10 
CONCORD NH 03301-2429 

PRADIP CHA TTOPADHY A Y 
NHPUC 
21 SOUTH FRUIT ST, SUITE IO 
CONCORD NH 03301-2429 

LYNN FABRIZIO 
NHPUC 
21 SOUTH FRUIT ST, SUITE l 0 
CONCORD NH 03301-2429 

JOSIE GAGE 
NHPUC 
21 SOUTH FRUIT ST, SUITE l 0 
CONCORD NH 03301-2429 

DONALD KRElS 
NHPUC 
21 SOUTH FRUIT ST, SUITE 10 
CONCORD NH 03301-2429 

AMANDA NOONAN 
CONSUMER AFFAIRS DIRECTOR 
NHPUC 
21 SOUTH FRUIT ST, SUITE 10 
CONCORD NH 03301-2429 

Docket#: 07-119 Printed: January 29, 2008 

DISCOVERY 

BULK MATERIALS: 

Upon request, Staff may waive receipt of some of its multiple 
copies of bulk materials filed as data responses. Staff cannot 
waive other parties' right to receive bulk materials. 
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THE STATE OF NEW HAMPSHIRE 

CHAIRMAN 
Thomas B. Getz 

Tel. (603) 271 •2431 

FAX (603) 271-3878 

TDD Access: Relay NH 
1-800-735-2964 

COMMISSIONERS 
Graham J . Morrison 
Clifton C. Below 

EXECUTIVE DIRECTOR 
AND SECRETARY 
Debra A. Howland 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit Street, Suite 10 
Concord , N.H. 03301-2429 

December 3, 2008 

Debra A. Howland 
Executive Director 
N.H. Public Utilities Commission 
21 South Fnut Street, Suite 10 
Concord, NH 03301 

Re: DRM 08-004, Pole Attachment Rulemaking 

Dear Ms. Howland: 

Website; 
www.puc.nh.gov 

A technical session was held in the above-captioned docket on Friday, November 
i 1, 2008. This letter serves as Staffs report on that session, as well as a status report of 
the rulemaking process in this docket. 

The Commission promulgated interim rules governing attachments to utility poles 
on January 11 , 2008. Those rules will expire in January 2010. The Commission invited 
public comment on the interim rules and opened Docket No. DRM 08-004 to facilitate 
the development of regular rules. Eight parties submitted comments on the interim rules 
on March 5, 2008. A proposed draft of regular rules governing pole attachments was 
circulated to the service lists for DRM 08-004 (pole attachment final rulemaking) and 
DM 05-172 (generic investigation into utility poles) on June 16, 2008; parties submitted 
additional comments to Staff on June 25, 2008. All comments received have been posted 
on the Commission website. A third, revised draft of the proposed regular rules was 
circulated on October 31, 2008. A technical session was held on ovember 21, 2008, to 
provide parties a further opportunity to comment on the draft rules prior to submission for 
Commission approval of an initial proposal. 

Participants in the November 21, 2008 technica.l session included representatives 
from PSNH; Unitil; National Grid; New Hampshire E lectric Cooperative; FairPoint 
Communications; New Flampshire Telephone Association; TDS Telecom; Granite State 
Telephone; segTEL; New England Cable & Telecommunications Association; New 
Hampshire Local Government Center; New Hampshire Municipal Association; the town 
of Hanover and, jointly represented tlu·ough counsel, the towns of Exeter, Hanover, 
Keene, Portsmouth, Newmarket, Salem, Seabrook, Raymond, and Stratham; the cities of 
Concord, Manchester, and Keene; the fire departments of Concord, Manchester, Nashua, 
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DRM 08-004 Pole Attachment Rulemaking 
Staff Report on Technical Session 
Page2 

Keene, Claremont, and Peterborough; the New Hampshire Department of Transportation; 
the New Hampshire Depaiiment of Justice; and Commission Staff. 

One final set of comments - not to reiterate previously submitted comments - is 
due on Friday, December 5, 2008. Staff plans to review those comments, make revisions 
as appropriate, and submit draft proposed regular rules to the Commission in January 
2009. Paiiicipants in the technical session have been apprised that they will have a 
further opportunity to present their positions at hearing before the Commission and that 
they may be invited to submit comments following the hearing. 

Sincerely, 

~d~ 
Lynn Fabrizio 
Staff Attorney 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

Docket No. DRM 08-004 (Regular PUC 
1300 Rules re Utility Pole Attachments) 

COMMENTS OF 
THE NEW ENGLAND CABLE & TELECOMMUNICATIONS ASSOCIATION 

The New England Cable and Telecommunications Association, Inc. ("NECT A") hereby 

submits comments on the proposed "regular" (as distinct from interim) rules concerning pole 

attachments (hereinafter "proposed Rules"). 

NECT A generally supports the intent of the proposed Rules to maintain the status quo for 

cable system pole attachments and to create a stable regulatory environment. However, NECT A 

has concerns with three aspects of the Rules that could frustrate that intention. 

First, proposed rule 1303 .04 presumes that the terms of any agreement entered into 

"voluntarily" under the Rules are just, reasonable and nondiscriminatory, and will not be set 

aside. 1 Unfortunately, pole attachment contracts often include overreaching terms with no 

available marketplace substitute. As expressed by the Federal Communications Commission 

(FCC), "[d]ue to the inherently superior bargaining position of the utility over the cable operator 

in negotiating the rates, terms and conditions for pole attachments," such rates, terms and 

conditions "cannot be held reasonable simply because they have been agreed to by a cable 

company."2 In upholding the FCC's so called "sign and sue" rule against pole owner challenges, 

1 Puc 1303.04 Voluntary Agreements. Any pole attachment agreement entered into voluntarily under this part shall 
be presumed to be just, reasonable and nondiscriminatory. The commission shall not alter the terms of any such 
agreement. 

2 Selkirk Comm., Inc. v. Florida Power & Light, 8 FCC Red 387 ~ 17 (rel. Jan. 14, 1993). 
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the Eleventh Circuit observed "'sign and sue' is likely to arise only in a situation in which the 

attacher has agreed, for one reason or another, to pay a rate above the statutory maximum or 

otherwise relinquish a valuable right to which it is entitled under the Pole Attachments [sic] Act 

and the [FCC's] Rules. If the rates and conditions to which the attacher later objects are within 

the statutory framework, then the utility has nothing to fear from the attacher's complaint."3 

The rates, terms, and conditions of pole attachment contracts are regulated because of the 

monopoly position of pole owners. As the Supreme Court has consistently recognized: "In most 

instances underground installation of the necessary cables is impossible or impracticable. Utility 

company poles provide, under such circumstances, virtually the only practical physical medium for 

the installation of ... cables.',4 "Since the inception of cable television, cable companies have 

sought the means to run a wire into the home of each subscriber. They have found it convenient, 

and often essential, to lease space for their cables on telephone and electric utility poles. Utilities, 

in tum, have found it convenient to charge monopoly rents. "5 Control over the essential support 

structures required for the construction and operation of cable systems allows pole owners to 

impose unjust contract terms on attaching parties who have nowhere else to go. 

NECTA agrees that negotiation over terms in advance of a complaint is highly desirable, 

as is the practice at the FCC, and is proposed in the Rules. But unless the Commission serves as 

the ultimate recourse for contracts-even contracts signed under the pressure of getting systems 

or line extensions or upgrades built on time-the purpose of the Act will be undermined through 

adhesion contracts. Moreover, allowing attaching entities to protest onerous terms and 

3 Southern Co. Serv. Inc. v. FCC, 313 F.3d 574, 583 (D.C. Cir. 2002). 

4 FCC v. Florida Power Corp., 480 U.S. 245, 247 (1987). 

s National Cable & Telecommunications Association v. Gulf Power Company, 534 U.S. 327 (2002). 

WDC 719350vl 0101364-000003 
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conditions after having signed an agreement creates an impetus for utilities to negotiate in good 

faith before they are presented to a regulatory body, and thereby reduces the incidences of 

disputes arising under the agreements. 6 

The Commission, like the FCC, is required to assure that pole attachment rates, terms, 

and conditions are just and reasonable. The FCC concluded early on that it would be "powerless 

to act in accordance with its mandate" if it were precluded from granting relief from existing 

contracts, and its decision to allow attachers to sign an agreement and subsequently file a 

complaint was affirmed in court.7 Likewise, in order to preserve the Commission as a forum 

comparable to the FCC, the terms of pole agreements should not enjoy a presumption of 

reasonableness, nor be excluded from Commission jurisdiction. 

Second, the proposed Rules do not explicitly include key features of current FCC rules, 

such as the availability of temporary relief (TROs) and other provisions relating to obtaining 

physical access to poles. 8 The Commission should either adopt counterparts to FCC rules on 

these points, or refer attaching parties to other available Commission procedures which would 

assure equivalent relief. 

While the 2007 amendments to RSA 374 (specifically 340:29 of Senate Bill 123) require 

6 See Amendment of the Rules and Policies Governing the Attachment of Cable Television Hardware to Utility 
Poles, Report and Order, 2 FCC 4387 ,r 77 ( 1987). 

7 First Report and Order, 68 FCC 2d 1585, 1591 (1978); Monongahela Power Company v. Federal 
Communications Commission, 655 F.2d 1254 (D.C. Cir. 1981); Southern Co. Serv., Inc. v. FCC, 313 F.3d 574 (D.C. 
Cir. 2002) (upholding, inter alia, the FCC's "sign and sue" rule); RCN Telecom Services of Philadelphia, Inc. v. 
PECO Energy Co., 17 FCC Red 25238, 25240-41 (Enf. Bur. 2002) ("An attacher may file a complaint pursuant to 
the Pole Attachment Act challenging the terms of an agreement after the contractual agreement has been executed. 
Indeed, a pole attachment agreement that includes a clause waiving statutory rights to file a complaint with the 
Commission is per se unreasonable.") (footnote omitted); see also 47 C.F.R. § 1.1404(c) (complaints may be filed 
asserting that a rate, term or condition for a pole attachment is unjust or unreasonable). 

47 C.F.R. §§1.1403(b), (c), (d); 1.1415; 1.1410(a),(b). 

9 340:2 Adoption of Rules. The public utilities commission shall expeditiously adopt interim rules and then final 
rules to carry out the provisions of RSA 3 74:34-a. For a period of at least 2 years after the effective date of this act, 

WDC 719350vl 0101364-000003 4 
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the Commission to adopt rules consistent with the regulations adopted by the FCC under 47 

U.S.C. § 224, including the formulae used to determine maximum just and reasonable rates 

which currently include both the FCC "cable" formula and the FCC "telecom" formula, 10 it 

should be noted that the PUC is free to follow the neighboring states of Massachusetts, 

Connecticut and a host of other jurisdictions that have rejected a telecom rate. In addition, 

adoption of the telecom formula is not compelled by New Hampshire law, and has been soundly 

rejected by many other State PSCs as contrary to State interests in broadband deployment. 11 

Moreover, the telecom rate is under proposal for revision at the FCC. 12 

the rules shall be consistent with the regulations adopted by the Federal Communications Commission under 47 
U.S.C. § 224, including the formulae used to determine maximum just and reasonable rates. The public utilities 
commission may incorporate into its rules, by reference, applicable regulations of the Federal Communications 
Commission. Notwithstanding RSA 541-A:19, X, the interim rules may be effective for up to 2 years. Once the 
interim rules are adopted, pole attachments shall become subject to RSA 374:34-a and the rules of the public utilities 
commission. 

10 Puc 1304.04 FCC Standard Applicable. In determining just and reasonable rates under this chapter, the 
commission shall apply the standards and formulae adopted by the FCC in 47 CFR § l.1409(c) through (f) in effect 
on July 16, 2007. 

11 California noted that "there is generally no difference in the physical connection to the poles or conduits 
attributable to the particular service involved ... By applying a consistent rate for use of cable attachments, 
including provision of telecommunications services ... promotes the incentive for facilities-based local exchange 
competition through the expansion of existing cable services." See Order Instituting Rulemaking on the 
Commission's Own Motion Into Competition for Local Exchange Service, R. 95-04-043, I. 95-04-044, Decision 98-
10-058 (Cal. PUC, Oct. 22, 1998). New York held that the telecom formula "would undermine efforts to encourage 
facilities-based competition and to attract business to New York." Proceeding on Motion of the Commission as to 
New York State Electric & Gas Corporation's Proposed Tariff Filing to Revise the Annual Rental Charges for 
Cable Television Pole Attachments and to Establish a Pole Attachment Rental Rate for Competitive Local Exchange 
Companies, Order Directing Utilities to Cancel Tariffs, Cases 01-E-0026, et al. at p.4 (NY PSC January 15, 
2002).The Vermont Public Service Board believed that the reduction in pole attachment costs to cable companies 
would "lead to cable services becoming available in some additional low-density rural areas. . . . [Thus creating] even 
more value for Vermonters as cable TV companies are increasingly offering high-speed Internet service to new 
customers." Policy Paper and Comment Summary on PSB Rule 3.700, at 6, available at 
http://www.state.vt.us/psb/rules/proposed/3700/PolicyComments3700.pdf. The Regulatory Commission of Alaska 
issued new pole regulations adopting the FCC cable formula for both cable and telecommunications attachments, 
concluding that "the CATV formula ... provides the right balance given the significant power and control of the pole 
owner over its facilities;" and "that changing the formula to increase the revenues to the pole owner may inadvertently 
increase overall costs to consumers." In the Matter of the Consideration of Rules Governing Joint Use of Utility 
Facilities and Amending Joint Use Regulations Adopted Under 3 AAC 52.900- 3 AAC 52.940, Order Adopting 
Regulations, p. 3-5 (Alaska PSC, Oct. 2, 2002). 

· Implementation of Section 224 of the Act; Amendment of the Commission's Rules and Policies Governing Pole 
Attachments, Notice of Proposed Rulemaking, WC Docket No. 07-245 (Released November 20, 2007). 
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NECTA commends the PUC for its leadership role in facilitating just and fair rates terms 

and conditions for pole attachments in New Hampshire that will encourage investment and 

widespread broadband deployment in New Hampshire. 

March 5, 2008 

WDC 719350vl 0101364-000003 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

Docket No. ORM 08-004 

Public Comment on Subject Matter of Possible Rulemaking Regarding Pole Attachment 
Rules 

COMMENTS OF NORTHERN NEW ENGLAND TELEPHONE OPERATIONS LLC 
d/b/a FAIRPOINT COMMUNICATIONS 

On November 21, 2008 the New Hampshire Public Utilities Commission (the 

"Commission") staff held a Technician Session for public comment on proposed regular rules 

to replace the interim pole attachment rules adopted January 11, 2008. Following the meeting, 

the Commission staff solicited further comment and language for these proposed regular rules. 

Pursuant to that solicitation, Northern New England Telephone Operations LLC d/b/a FairPoint 

Communications-NNE ("FairPoint") submits the following comments: 

1. FairPoint is the utility owner and operator of thousands of poles in the State of 

New Hampshire. FairPoint, in coordination with its joint owners, annually authorizes and 

administers thousands of attachments to its poles by the cable companies, telecommunications 

companies and others. 

2. The Commission staff made clear that its solicitation pertained only for new 

comments and the parties were not to recite comments previously filed with the Commission in 

the above-referenced docket. FairPoint will not reiterate prior comments made by it or its 

predecessor, Verizon New England Inc; however, FairPoint hereby adopts and incorporates all 

such comments by reference. 

3. These regular pole attachment rules are proposed in response to RSA 374:34-a, 

which provides that the Commission shall regulate and enforce rates, charges, terms and 

conditions of pole attachments only in such instances when a pole owner and party seeking an 
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attachment are unable to reach agreement. In order that proposed Rule PUC § 1300 is 

consistent with RSA 374:34-a, FairPoint proposes that the language of PUC 1301.01 be 

amended to read as follows: 

"Purpose. The purpose of PUC 1300, pursuant to the mandate of RSA 374:34-
a, is to provide rates, charges terms and conditions for pole attachments that are 
just reasonable and in the public interest, whenever a pole owner is unable to 
reach an agreement with a party seeking pole attachments." 

4. In defining the applicability of the rules, the jurisdiction granted by the New 

Hampshire legislature must be considered. By its express terms, the statute defines and limits 

the Commission's pole attachment regulatory authority ''with regard to the type of attachments 

regulated under 47 U.S.C. § 224." RSA 374:34-a, IL FCC regulation of pole attachments 

under the Federal Pole Attachment Act (47 U.S.C. § 224) applies to attachments by cable 

television system operators and by telecommunications carriers providing telecommunication 

services. FCC pole attachment regulation does not cover attachment by other entities, such as 

ILECs, municipalities, and private business owners, which are neither cable operators nor 

telecommunications carriers. 

5. The staff's proposed rules do not recognize this clearly expressed statutory 

limitation upon the Commission's regulatory authority. Proposed Rule 1301.02 expands the 

applicability of these rules to anyone who may seek to attach any facilities to such poles. In 

order for the Commission's pole attachment rules to reflect the authority granted by the 

legislature, FairPoint proposes the following language: 

"§ 1301.02 Applicability. PUC§ 1300 shall apply to: 
(a) Pole Attachments as defined in 47 U.S.C. § 224." 

6. To facilitate a better understanding of the rules, the Definitions section of the 

Commission staffs proposed rules should include a definition of pole attachments. FairPoint 

2 
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proposes that the Commission cite the definition in 47 U.S.C. § 224(a)(4) which is also used in 

47 CFR 1.1402(b). Similarly, the definition of "attaching entity" used in CFR 1.1402 (m) 

would be appropriate to use in the PU C's proposed rules. 

7. Proposed Rule PUC § 1303.01, regarding access to poles, mandates that a pole 

owner provide access to a pole that is just, reasonable, and !)-Ondiscriminatory. This 

requirement, taken in conjunction with the existing § 1301.02 Applicability of the proposed 

rules, effectively requires pole owners to provide access to any person or entity for any type of 

attachment. This creates a result that the Commission could not have intended. FairPoint 

proposes the following alternative language for the first sentence in§ 1303.01: 

"PUC § 1303.01 Access Standard. The owner or owners of a pole shall 
provide access to such pole for pole attachments (as defined in 47 U.S.C. § 
224) on terms that are just, reasonable, and nondiscriminatory. 

8. Proposed Rule PUC §1303.03 creates an obligation on the part of a party 

seeking to attach to make a reasonable effort to negotiate an agreement while proposed Rule 

PUC § 1303.02 creates an obligation on the part of the pole owner to negotiate in good faith. 

FairPoint proposes the pole owner and a qualified party seeking to become an attaching entity 

have the same obligation to negotiate. 

9. Since these Proposed rules are to apply to situations in which an agreement 

between the parties is not in place, §§ 1303.02-03 set standards to insure that the parties are 

interacting appropriately. However, the next section of the rule addresses criteria applying to an 

application of a license to attach to poles without addressing how the needed understandings 

between an owner and attaching entity generally included in a pole attachment agreement 

under which licenses are granted are to be accomplished. Prior to granting any licenses, the 

3 
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parties to the license must address commitments in areas, for example carrying appropriate 

msurance .. 

10. Once those areas of understanding are defined, proposed rule PUC § 1303.04 

Request for Access and Response Requirements is appropriate to consider. The text of this 

section must be amended to recognize a utility's requirements that a completed application and 

a survey fee must be received before the utility will perform a survey to see if an attachment is 

possible. FairPoint proposes the following alternative proposed language: 

"PUC § 1303.04 Request for Access and Response Requirement. An 
application for access to a utility's poles shall be in writing. Absent 
extraordinary circumstances, a survey for an application not exceeding 200 
poles shall be completed and the results communicated to the applicant seeking 
to attach within 45 days of receiving a completed application and survey fee. 

11. Concerning the "Notification" section of the proposed rule, FairPoint suggests 

that proposed Rule PUC § 1303.06(a)(l) read, "Removing their facilities" instead of 

"Removing any of the facilities." This suggested change makes clear that it is the duty of the 

pole owner to notify a person attached to the pole that the owner is removing such person's 

facilities. The current proposed language would place an undue burden on a pole owner, 

forcing them to notify any person attached to a pole anytime any facilities on that pole are 

moved. 

12. FairPoint proposes removing proposed Rule PUC § 1303.06(2). FairPoint has 

very strict requirements under the Telecommunications Act to notify affected parties whenever 

service to a facility is terminated. 

13. FairPoint does not object to changes suggested at the Technical Conference 

which would alter Proposed Rule PUC § 1303.06(a)(3) to read, "Increasing any annual or 

recurring fees applicable to the pole attachment." 

4 
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14. Proposed Rule PUC § 1303.06(6) as currently written would allow for any 

entity currently attached to simply notify a pole owner of a change in purpose of the existing 

attachment facilities. This would inappropriately allow an entity currently attached for a 

noncommercial purpose to simply notify an owner that it wished to use those facilities for 

commercial purposes without first obtaining certification as a CLEC. FairPoint proposes the 

following language: 

"§ 1303.06 (b) An attaching entity seeking to change the purpose for which 
existing Pole Attachments (as defined in 47 USC §244) are used shall provide 
written notice to pole owners 60 days prior to making such a change." 

15. The safety of technicians, the general public, the facilities on poles and the 

poles themselves is critical. FairPoint recognizes the National Electric Code as the minimum 

safety standards that should be employed for pole attachments; however, since FairPoint also 

employs the stricter industry-wide safety standards set forth in the Telcordia Blue Book, § 

1303.07 (a) of the proposed rules should be amended to read as follows: 

"PUC§ 1303.07 Installation and Maintenance. 
(a) All attachments shall be installed and maintained in accordance with the 
National Electric Safety Code, 2007 edition; the National Electric Code as 
adopted by RSA 155-A:1,IV; and the SR-1421 Blue Book - Manual of 
Construction Practices, Issue 4, Telcordia Technologies, Inc. (2007)." 

16. FairPoint proposes changes in the proposed rules regarding how attachments be 

placed. The following alternative language with respect to § 1303.09, "Location of 

Attachments" is appropriate: 

"PUC§ 1303.09 Location of Attachments. Attachments shall 
be located in accordance with the standards identified in § 
1303.07. Installation of new attachments may require 
owner(s) and /or existing attachers to move their facilities. 
In that case, the attaching entity seeking to add a new 
attachment to the pole shall be required to pay make- ready 
cost of the owner(s) and existing attachers required to move 
their facilities to accommodate the new attaching entity. A 

5 
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pole owner with facilities located in the 
telecommunications space on a pole may retain the 
placement of its facilities as the lowest on the 
telecommunications space for the prevention of harm to its 
facilities and safety of its agents. 

For many years prior to the advent of CATV service and before the vast open competitive 

market for telecommunication providers FairPoint's predecessor's practices were to place their 

cables at the top of the telecommunications space. Given all of the factors that affect sag, 

placing the cable as high on the pole as possible insures that FairPoint's cables would maintain 

sufficient ground clearance under any varying weather conditions from heavy ice loads to 100 

degree temperatures. Placing cable as high as possible also ensures adequate clearances even if 

unforeseen factors, that FairPoint has no control over, were to transpire. For example rebuilding 

road conditions or widening intersections can change the contour of the land and grade levels 

and thus affecting clearance. FairPoint needs to be the lowest attachent on the pole. In order for 

an entity to attach below FairPoint's heavier copper cables they would need to place their 

attachment 3-4 feet below FairPoint's attachment on the pole in order to insure adequate 

clearance at midspan. This would take up valuable space on the pole that could be used for 

subsequent attachers. FairPoint has very old attachments that are placed higher on the pole 

because that was the safest way to do business. FairPoint, with safety as its main concern has to 

maintain a consistent height of its attachment all the way down the line and therefore may have 

set a new pole but is unable to lower the attachment because of the neighboring poles. 

FairPoint charges the entity seeking to attach to the pole, the "cost causer," the full cost of 

moving existing FairPoint facilities. FairPoint locates it facilities lowest on the pole because it 

is the safest way of doing business. They also need to be on the lowest point because they need 

to be accessed far more frequently then other attachments on the pole. Keeping FairPoint 

6 
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facilities consistently at the lowest position on the pole avoids crisscrosses and minimizes 

unnecessary risks to facilities. FairPoint opposes any rule that allows for attaching entities to 

place their facilities below FairPoint's on the pole and does not believe that FairPoint should 

bare the cost of rearranging their attachments. 

17. Boxing of poles by attachments is addressed in proposed Rule PUC§ 1303.10 

Tbis practice, which is only used in rare circumstances, makes work more dangerous and far 

more difficult for all attachers on the pole. In the event of damage to the pole or an emergency, 

changing the pole is made far more difficult. Boxing is used by FairPoint in very limited 

circumstances and never to avoid make ready work or pole replacement. Boxing is only used in 

the exceptional circumstances where the pole was set in a location where boxing was the only 

option or if there was an emergency. Proposed Rule PUC§ 1303.10 "Boxing of Poles" should 

be deleted in its entirety. 

18. Extension arms, addressed in proposed Rule PUC § 1303.11, are also used only 

in exceptional circumstances. They are used for clearing obstacles or improving alignment. 

They are never used to make space, since the space required to place them requires the same 

pole space as any attachments they may hold. Extension arms create an unnecessary safety risk 

they are just another obstacle for the men and women who need to work on the poles. That is 

why FairPoint uses them only in the most limited circumstances and why proposed Rule PUC 

§ 1303.11 should be removed in its entirety. 

19. As an alternative to proposed Rules PUC §§ 1303.10 and 1303.11, FairPoint 

proposes the following language: 

"In completing make-ready work, a Pole owning utility shall pursue reasonable 
least-cost alternatives currently relied upon by the utility." 

7 
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20. Considering the timeframes required for the completion of make-ready work,, a 

90-day make-ready timeframe is impossible for a pole owner to guarantee since it may take the 

coordination of many entities attached to many poles to provide the space needed for a new 

attacher to add its facilities to the poles for which it seeks a license. FairPoint's current 

process provides that it will make every reasonable effort to complete make ready work within 

180 days of receiving payment for the make ready work. FairPoint is able to conform to a 

shorter timeframe in a situation where only FairPoint is required to move its own facilities and 

the work involves a relatively small number of poles. Since FairPoint is required to provide 

adequate notification (the proposed rule requires 60 days) to an entity that is attached to a pole 

to move their facilities and the company may have to coordinate the movement of possibly 

many entities attached to many poles this time frame is just too short. Also during emergencies 

or in an instance of a high volume of requests these timeframes are just too short. PUC § 

1303.12 should be amended to take into consideration the concerns listed above. FairPoint 

proposes the following language: 

"PUC § 1303.12 Make-Ready Timeframes. Pole owners shall make every 
reasonable effort to complete make-ready work within 180 days, except in a 
circumstance where the make-ready work involves 6 or fewer poles and 
FairPoint is the only entity required to complete make-ready work, in which 
case FairPoint will make every reasonable effort to complete the make-ready 
work in 90 days." 

21. In the section of the proposed rules addressing dispute resolution, § 1304.01, 

Lack of Agreement as written, allows any entities that may seek to attach to a pole to petition 

the Commission when they are unable to reach agreement with the pole owner. This language 

could result in a private third party attacher which provides neither cable television service nor 

telecommunications service to petition the Commission for intervention for authority to attach 

8 
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to a pole .. FairPoint proposes substituting "an entity seel<lng a Pole Attachment (as defined in 

47 U.S.C. § 224)" for "attaching entity" in proposed rule PUC § 1304.01. 

22. FairPoint Communications is concerned that proposed rule PUC § 1304.03 

Unauthorized Attachments may be construed as requiring a utility to go before the Commission 

before it can notify, remove and bill an entity that has not been authorized to attach to a utility's 

poles. FairPoint proposes the following altemative language: 

"PUC § 1304.03 Unauthorized Attachment. A pole owner may, but is not 
obligated to, petition the Commission pursuant to PUC § 203 for an order 
directing the removal and/or payment for facilities that are attached to a pole 
without authorization." 

23. FairPoint Communications is also concerned with the language in PUC 

§ 1304.07, this appears to leave open the issue of how far back the PUC will go in 

issuing a refund. It also is unclear if it will attempt to void an existing contract despite 

the fact that RSA 374:34-a makes clear these mles shall apply in the absence of an 

agreement between the parties. This section seems to raise more questions then it 

answers. 

In accordance with all the suggested amendments and additions to the proposed rules 

listed above FairPoint has attached the proposed Rules with FairPoint's suggested 

language changes in black.line format as Attachment 1. 

Respectfully submitted, 

FairPoint Communications 

Kevin Shea 

9 
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Attachment # I - ---···{ Formatted: Centered 

Amend Puc 1300 to read as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:3; RSA 374:34-a 

PART Puc 1301 PURPOSE AND APPLlCABTUTY 

Adopted Final Rule [DA TE] 

Puc 1301.0 I Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to provide feF rates, charges, terms and conditions for pole attachments that 
are just, reasonable and in the public interest, whenever a pole owner is unable to reach 
an agreement with a party seeking pole attachments. 

Puc 1301.02 Applicability. Puc 1300 shall apply to: 

(a) Pttelie 11tili1ies withiA !he meaAiAg ef RSA 3e2, iA0l11EiiAg rnral eleetrie eeeperati..,es 
fer whieh a eet1ifieete ofElereg1:1latieA is eA file 1Nith the eemmissiett p11rs11a11t le R-8A 
3() I :57, that owA, iA whole or i11 part, a11y pale 1:1seel fer wire eo111A11:111iea1ieAs or eleetrie 
elistrilmtien. 

- · · ··{ Formatted: Indent: Flrst line: 0" 

(e) pther persoAs ~~!!l~-~f:,_i_lH)~~-l:l~~-~!i.~~-~E:'l.?.l!~.~-13.E:'J~~s!.E:'l! . .S.e~_l.,jf!g _le ettaeh faeilities t~ 
Sl:leh pales. 

{a) Pole Attachments as defined in 47 U.S.C. §224. 

PART Puc 1302 DEFIN1TIONS 

Puc 1302.01 "Attaching entity" means a natttrel person or BR entity that has 
atlaeheEI er seel,s to attaeh a faeility of any type le a pale, inol1:1Eii11g b1:1t Rot liFRiteEI to 
1eleeo1'l-lmt1nieatio11s pre•,iElers, eaele tele¥isioR seFViee pre¥iElers, inottmeeRt leoal 
e*ehaRge earriers, eompetiti¥e looal ei.ehaRge earriers, eleotrie 1-11ilities, and 
ge•,erAme111al eAtities. as defined 47 C.F.R. 1.1402(m}. 

Puc 1302.02 "Commission" means the New Hampshire public utilities 
commission. 

Puc 1302.03 "FCC" means the federal communications commission. 

Puc 1302.04 "Pole" means "pole" as defined in RSA 374:34-a, namely "any pole, 
duct, conduit, or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 

Comment [Al]: This longunge allows ANYONE 
10 ouaeh 10 u1il11y poles 
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cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301 :57." 

Puc 1302.05 "Pole Attachments" means "pole attachments" as defined in 47 
U.S.C. §224(a)(4), namely "any attachment by a cable television system or provider of 
telecommunications service to a pole. duct, conduit-Or right-of-way owner or controlled 
by a utility." 

~ .... { Formatted: Indent: First line: 0.5'' 

Puc 1302.0§~ "Prime rate" means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 

Puc 1302.0Ze "Utility" means a public util ity as defined in RSA 362:2, including 
a rural electric cooperative for which a certificate of deregulation is on fil e with the 
commission pursuant to RSA 301 :57. 

PART Puc 1303 ACCESS TO POLES 

Puc 1303.0 I Access Standard. The owner or owners of a pole shall provide 
access to such pole for pole attachments, on terms that are just, reasonable and 
r ond i scriminator~:. ~9twithstand ing t)~is_ obi ig~ti(?~_,. ~~~-~~!!~t .C?~.9.~!!~!-~.C?f.~E9.~~-!'!1.aY. _ .. . .. ••· 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability or generally applicable engineering purposes. 

Puc 1303.02 Owner Obligation to Negotiate. The owner or owners of a pole 
shal I, upon the request of a person seeking a pole attachment, negotiate in good faith with 
respect to the terms and conditions for such attachment. 

Puc 1303.03 Requestor Obligation to Negotiate. A person seeking a pole 
attachment shall contact the owner or owners of the pole and ifl&~-easeAable effert te 
negotiate in good faith with respect to the tenns and conditions for &A-egreomeAt Klr such 
attachment. 

Puc l 303.04 Request for Access and Response Requirements. ReqliestsAn 
application -for access to a uti lity's poles shall be in writing. Absent extraordinary 
circumstances, a survey for an application not exceeding 200 poles shall be completed 
and the results If eeeess is Rel greRteel withiRcommunicated within 45 days of receiving 
the application and survey fee.n reEtl:l0SI fer ecees£, the owRer tfll:lSt ooAfirm the denial in 
~Ill elay. The owRer's eleniel ofeeeess shell ee speeitio, sl~ell ineluele all 
rele'Yeflt O¥iEleRee end iAformatieA s11pp0Ring its Eieflial , anel s1-lall e11plein I-low sweh 
eviEleAee am:! i11fuF1Mlien relate to ti-le gr,011nels iH Pue 1303.0 I fer sl-leh Eieniel. 

Puc I 303.05 Authorization Required. A person seeking to attach facilities to a 
pole shall obtain authorization from the pole owner prior to attaching such facilities. 

Puc 1303.06 Notification. 

2 
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(a) A pole owner shall provide a person with faci lities attached to a pole no less 
than 60 days' written notice prior to: 

( 1) Removing theiran,• af tile facilities, 

(2) TenfliRBtiAg eAy serviee to the feeilities, 

~) Increasing annual or recurring feese,~y rates applicable to the pole 
attachment, or 

Q}t41 Modifying the facilities other than as part of routine maintenance or 
a response to an emergency. 

(b) ~ehiAg emities An attaching entity-peFSeft seeking to change the purposes 
for which existing Pole A-attachment§ foeilities are used shall provide written notice to 
pole owners 60 days prior to making such changes. 

Puc 1303.07 Installation and Maintenance. 

(a) A!!R-)' attachment§ shall be installed and maintained in accordance with the 
National Electrical Safety Code, 2007 edition~, alttl the National Electric Code as adopted 
by RSA 155-A: I ,IV; and the SR-1421 Blue Book-Manual of Construction Practices, 
Issue 4, Telcordia Technologies. Inc. (2007). 

(b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by any other attaching entity. 

Puc 1303.08 Labeling of Attachments 

Attaching entities shall clearly label their attachments with owner identification. 

Puc 1303.09 Location of Attachments 

No eueelliAg entit:y sl~ell be de1iied attaehmeAt solely 
beea1:1se the oAl:Y speoe availab le far altaohment on a !)Ole is 
below the lowest eHeehed feei lity. If the owner oftke 
lowest fueility ehooses to reloeete its eKistiAg faeilities to a 
fewer allowable paint ofetteohn1ent so that tile Rew 
eueehiAg entity will be abo-.·e all e1<i-st+ng-feei-ff+tes, +t-shatl 
de so et its owA e1tpense. Attachments shall be located in 
accordance with the standards identified in § 1303.07. 
Installation of new attachments may require owner(s) and 
/or existing attachers to move their facilities. In that case, 
the attaching entity seeking to add a new attachment to the 
pole shall be required to pay make- ready cost of the 

3 
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owner(s) and existing attachers reguired to move their 
facilities to accommodate the new attaching entity. A pole 
owner with facilities located in the telecommunications 
space on a pole may retain the placement of its facilities as 
the lowest on the telecommunications space for the 
prevention ofham1 to its facil ities and safety of its agents. 

P1:1e 1303.10 Bm(iAg of Peles 

Pele ewAers shall 13ermit attoelling eAtities ta be* 13eles where bo*ing may 
elimi1rnte the neee fer n1el~e reedy work or 13ele repleeemeAl. Sweh boning shell be safely 
eeeessible by b1:1eket trnelEs, ladders Of e1t1ergeney eq1:1i13meAI end otherwise eonsistent 
with the reEjwireA1ents efa1313lieable eeees, inel1:1aiAg the l>Jetionel 61eetrie Safety C0Ele. 

Pwe 1303.11 Use efJ;~1tension Arms. 

Pele owners shell (:)ermit limilee, reesoAeble 1:1se of e,.teAsio11 en,is by etteehing 
eAtities. S1:1eh 1:1se shell be permitted fer 13urpeses efeleering obsteeles, imprtW-tf\g 
elignme11t, er pre• .. iEiing spaee that wo1:1le Aot otherwise be e•,oa:ileble •,,;ithe1:11 e 
re13leee1,ient pole. Use efe*tension an11s shall be ee11sisteAt with the req1:1ireme11ts of 
e1313lieeble cedes. 

1303. 10 Least Cost Alternatives. In completing make-ready work. a Pole owning utility 
shall pursue reasonable least cost alternatives. iiiel1:1eiAg saeee se¥i11g teeh11igues 
currently relied upon bv the utility. 

Puc 1303.ll~ Make-Ready Timeframes. 

Pole owners shall eon~pletemake every reasonable effort lo complete -make-ready 
work within lli9G days. except in a circumstance where the make-ready work involves 6 
or fewer poles and FairPoint is the only entity required lo moye, in which case FairPoint 
will make every reasonable effort to complete make-ready work in 90 days. where the 
work inel1:1des limited er AO pole repleeemeni's. 1f 13ele repleeel'l'!eAt is Feq1:1ired, pole 
ow,~ers shell eeA113lete make reedy worl, withi11 180 aeys. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.0 I Lack of Agreement. An entity seeking a Pole Attachment that is 
e~eel1ing eAtity unable to reach agreement with the owner or owners of a pole or poles 
subject to this chapter may petition the commission pursuant to Puc 203 for an order 
establishing the rates, charges, terms and conditions for the pole attachment or 
attachments. Such a petition shall include the information required for complaints to the 
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FCC made pursuant to the terms of 47 CFR § 1.1404(d) through (m) in effect on July 16, 
2007. 

Puc 1304.02 Dispute Fol lowing Agreement or Order. A party to a pole 
attachment agreement or a party subject to an order of the commission establ ishing rates, 
charges, terms or conditions for pole attachments, may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order. 

Puc 1304.03 Unauthorized Attachments. A pole owner may. but is not obligated 
!Q. petition the Qeommission pursuant to Puc 203 for an order directing the removal of 
and /or payment for faci lities that are attached to a pole without authoriZation pursuant to 
this chapter. 

Puc 1304.04 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition. Where the public interest so requires, the commission may order that 
rates, charges, terms or conditions for pole attachments be modified. 

Puc 1304.05 Rate Review Standards. 

(a) In determining just and reasonable rates for the attachments of competitive 
local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers under this chapter, the commission shall consider: 

( I) The interests of the subscribers and users of the services offered via 
such attachments; 

(2) The interests of the consumers of any pole owner providing such 
attachments; and 

(3) The formulae adopted by the FCC in 47 CFR § I .1409(c) through (f) 
in effect on July I 6, 2007. 

(b) In determining just and reasonable rates for all other attachments under this 
chapter, the commission shall consider: 

( l) The interests of the subscribers and users of the services offered via 
such attachments; and 

(2) The interests of the consumers of any pole owner providing such 
attachments. 

(c) For petitions fi led on or before July 15, 2009, the Commission shall use the 
formu lae referenced in (a)(3) above to determine just and reasonable rates under this 
chapter with respect to attachments of competitive local exchange carriers and cable 
television service providers. 

5 
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Puc 1304.06 Burden of Proof. 

(a) A pole attachment agreement entered into voluntarily under this part shall be 
presumed to be just, reasonable and nondiscriminatory for purposes of adjudication 
before the commission. An attaching entity filing a petition under this part shall have the 
burden of proving that an agreement entered into voluntarily is not just, reasonable and 
nondiscriminatory. 

(b) A signed pole attachment agreement shall be presumed to have been entered 
into voluntarily. An attaching entity may rebut the presumption of voluntariness by 
demonstrating that signing the agreement, regardless of its terms, was reasonably 
necessary to avoid significant delay or business interruption. 

(c) When the presumption of voluntariness has been successfully rebutted 
pursuant to (b) above, the burden of proving that the agreement is just, reasonable and 
nondiscriminatory shall shift to the pole owner. 

Puc 1304.07 Remedies. When the commission determines just and reasonable 
rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 

+ 
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CH,A,IRMAN 
Thomas B. Getz 

COMMISSIONERS 
Graham J. Morrison 
Cl1tton C. Below 

EXECUTIVE DIRECTOR 
AND SECRETARY 
Debra A. Howland 

Scott F. Eaton, Director 
Administrative Rules Division 
Office of Legislative Services 
State House Annex, Room 219 
25 Capitol Street 
Concord, New Hampshire 03301 

THE STATE OF NEW HAMPSHIRE 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit Street, Suite 10 
Concord. N.H. 03301-2429 

May 12, 2009 

Re: Puc 1300 - Utility Pole Attachments 
PUC Docket: ORM 08-004 

Dear Mr. Eaton: 

Enclosed please find documents to be filed with your office regarding the above
referenced docket: 

1) Appendix II-C, Rulemaking Notice Form; 
2) Fiscal Impact Statement - FIS 09:074 (2 copies); 

FAX ('303) :171 "8 7.'l 

TDD .Ar.r:ess: Rc,lay NH 
1-800- 735-2?R4 

\ Vf' l' ;.llt' 
,VWW p1 1(, 111 <Jcl\ 

3) Puc 1300 - Initial Proposal -Annotated Text (Showing Changes from Current 
Interim Rules) (2 copies). 

4) Puc 1300 - Initial Proposal- Fixed Text 
5) Cross Reference Table of Applicable Statutes (2 copies); 

Please include the Rulemaking Notice Form in the next available Rulemaking Register. 

Thank you. 

Enclosures 

Sincerely, 

~ }-:;r ,,,_1 ( ·~ \_ , 

Thomas B. Getz 
Chairman 



APPENDIX II-C 

RULEMAKING NOTICE FORM 

Notice Number  Rule Number Puc 1300      

2. RSA Authority:        RSA 374:3,  
RSA 374:34-a      

3. Federal Authority: 47 U.S.C. § 224(c)      
4. Type of Action:

 Adoption 

 Amendment 

 Repeal 

 Readoption 

1. Agency Name & Address:

Public Utilities Commission
21 South Fruit Street
Suite 10
Concord, NH 03301

 Readoption w/amendment X 

5. Short Title:   Puc 1300 – POLE ATTACHMENTS

6. (a) Summary of what the rule says and the effect of the rule on those regulated:

 Puc 1300, pursuant to the mandate of RSA 374:34-a, provides for regulation of rates, charges, 
terms and conditions of utility pole attachments that are just, reasonable and in the public 
interest as regulated by the State Public Utilities Commission rather than the Federal 
Communications Commission.   

Section 224 of the Federal Telecommunications Act, 47 U.S.C. § 224, authorizes states to 
assume jurisdiction over disputes between the owners of utility poles and persons attaching or 
seeking to attach facilities to those poles.  The Legislature authorized the New Hampshire 
Public Utilities Commission (PUC) to assume jurisdiction, thereby regulating and enforcing 
the rates, charges, terms and conditions for such attachments, in 2007 N.H. Laws Ch. 340, 
codified as RSA 374:34-a.  Interim rules, Chapter Puc 1300, went into effect and, thus, 
disputes over utility pole attachments in New Hampshire are now property brought before the 
NH PUC as opposed to the Federal Communications Commission.   

6. (b) Brief description of the groups affected:   Public utilities that own or co-own utility poles; or
facilities attached to such poles and/or that seek such attachments. 
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APPENDIX II-C (Continued) 
 

RULEMAKING NOTICE FORM - Page 2 
 
 
6. (c) Specific section or sections of state statute or federal statute or regulation which the rule is intended 
to implement:     
 

Rule  Applicable Statute 
  

Puc 1300 RSA 374:3; RSA 374:34-a,III  

7. Contact person for copies and questions including requests to accommodate persons with disabilities: 
 

Name: Lynn Fabrizio, Esq. Title: Staff Attorney 

Address: 21 South Fruit Street 
Suite 10 
Concord, NH 03301 

Phone #: 

Fax#: 

E-mail: 

603-271-6030 

603-271-3878 

lynn.fabrizio@puc.nh.gov 

  TTY/TDD Access: Relay NH 1-800-735-
2964 or dial 711 (in NH) 

8. Deadline for submission of materials in writing or, if practicable for the agency, in the electronic format 
specified: June 25, 2009 

 

Fax   E-mail –  Other format (specify):      

   
9.  Public hearing scheduled for: 
 

Date and Time:      June 18, 2009 at 9:00 AM 

Place:      Public Utilities Commission 

          21 South Fruit Street, Suite 10 

         Concord, NH 03301 

10. Fiscal Impact Statement (Prepared by Legislative Budget Assistant) 

FIS # 09:074 dated May 8, 2009 

11. Statement Relative to Part I, Article 28-a of the N.H. Constitution: The proposed rules do not 
modify an existing program or responsibility in any way that violates Part I, Article 28-a.      
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NH 0FC LEG BDGT ASST Fax 603-271-1097 May 8 2009 03:12pm P002/002 

LBAO 
FIS 09:074 
05/08/09 

Fiscal Impact Statement for Public Utilities Commission rules governing Utility Poie Attachments. 
[Puc 1300] 

1. Comparison of the costs of the proposed rule(s) to the existing rule(s): 
There is no difference in cost when comparing the proposed rules to the existing rules. 

2. Cite the Federal mandate. Identify the impact on state funds: 
No federal mandate, no impact on state funds. 

3. Cost and benefits of the proposed rule(s): 
There are no costs or benefits attributable to the proposed rules 

A. To State general or State special funds: 
None. 

B. To State citizens and political subdivisions: 
None. 

C. To independently owned businesses: 
None. 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document # 9073) to read 
as follows: 
 
CHAPTER Puc 1300  UTILITY POLE ATTACHMENTS 
 
Statutory Authority:  RSA 374:3; RSA 374:34-a 
 
PART Puc 1301  PURPOSE AND APPLICABILITY 
 

Puc 1301.01  Purpose.  The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to provide for the resolution of disputes involving the  ensure rates, charges, 
terms and conditions for pole attachments. are just, reasonable and in the public interest.  
Nothing in this Rule shall be construed to supersede, overrule, or replace any other law or 
regulation, including municipal and state authority over public highways pursuant to RSA 
231:159 et seq. 

 
Puc 1301.02  Applicability.  Puc 1300 shall apply to 
 
(a)  Public utilities within the meaning of RSA 362, including rural electric 

cooperatives for which a certificate of deregulation is on file pursuant to RSA 301:57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution.  

 
(b)  Other personsAttaching entities with facilities attached to such poles, or 

seeking to attach facilities to such poles. 
 
PART Puc 1302  DEFINITIONS 
 
 Puc 1301.01 “Attaching entity” means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 
 
 Puc 1301.02 “Boxing” means the placement of lines or cables on both the road 
side and the field side of a pole. 
 

Puc 1302.013  “Commission” means the New Hampshire public utilities 
commission. 

 
Puc 1302.04 “Extension arm(s)” means a bracket attached to a utility pole to 

provide support for cables or wires at a distance from the pole. 
 
Puc 1302.05 “Facility” means the lines and cables and accompanying 

appurtenances attached to a utility pole for the transmission of electric, 
telecommunications, or digital information services. 

DT 22-047 
Attachment 7 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss



Initial Proposal – Annotated Text 5/1/09     
 

 

2

2

 
 Puc 1302.026  “FCC” means the federal communications commission.  
 
 Puc 1302.07 “Make-ready work” means the movement of cables and other 
facilities or the replacement of an existing pole with a taller pole to allow for additional 
attachments. 
 
 Puc 1302.038 “Pole” means “pole” as defined in RSA 374:34-a, namely “any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57.” 
 
 Puc 1302.09  “Prime rate” means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 
 
 Puc 1302.10  “Utility” means a public utility as defined in RSA 362:2, including a 
rural electric cooperative for which a certificate of deregulation is on file with the 
commission pursuant to RSA 301:57. 
 
PART Puc 1303  ACCESS TO POLES 
 
 Puc 1303.01 Access Standard.  The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory.  Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability and generally applicable engineering purposes. 
 

Puc 1303.02  Owner Obligation to Negotiate.  The owner or owners of a pole 
shall, upon the request of a person seeking a entitled to access under these rules seeking a 
pole attachment, negotiate in good faith with respect to the terms and conductions for 
such attachment. 

 
Puc 1303.03  Requestor Obligation to Negotiate.  A person seeking a entitled to 

access under these rules seeking a pole attachment shall contact the owner or owners of 
the pole and make a reasonable effort to negotiate in good faith an agreement for such 
attachment. 

 
Puc 1303.04  Voluntary Agreements.  Any pole attachment agreement entered 

into voluntarily under this part shall be presumed to be just, reasonable and 
nondiscriminatory.  The commission shall not alter the terms of any such agreement. 

 
Puc 1303.04  Request for Access and Response Requirements.  Requests made 

under these rules and pursuant to a pole attachment agreement for access to a utility’s 
poles shall be in writing.  Absent extraordinary circumstances, a survey for an application 
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not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee.  If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner must confirm the denial in writing by the 45th day.  
The owner’s denial of access shall be specific, shall include all relevant evidence and 
information supporting its denial, and shall explain how such evidence and information 
relate to the grounds in Puc 1303.01 for such denial. 

 
Puc 1303.05  Authorization Required.  A person seeking to attach facilities to a 

pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities.   

 
 Puc 1303.06  Notification.   
 
 (a) A pole owner shall provide a person with facilities attached to a pole no less 
than 60 days’ written notice prior to: 
  

(1) Removing any of that person’s facilities, 
 
(2) Increasing any annual or recurring fees or rates applicable to the pole 
attachment, or 
 
(3) Modifying the facilities other than as part of routine maintenance or  
response to an emergency.  

 
  (b) Attaching entities shall provide written notice to pole owner or owners no less 
than 60 days prior to: 
 

(1) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency; 

 
(2) Increasing the pole loading of an existing attachment; or 

 
(3) Changing the purpose for which an existing attachment is used. 

 
Separate and additional attachments are subject to pole attachment application and 
licensing processes. 
  
 Puc 1303.07  Installation and Maintenance.  
  
 (a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electric Code as adopted by RSA 155-A:1,IV, 
and the SR-1421 Blue Book – Manual of Construction Practices, Issue 4, Telecordia 
Technologies, Inc. (2007), and in accordance with such other applicable standards and 
requirements specified in the pole attachment agreement.   
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 (b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 
 

Puc 1303.08  Labeling of Attachments. 
 
Attaching entities shall clearly label their attachments with owner identification. 
 
Puc 1303.09  Location of Attachments 
 
No attaching entity shall be denied attachment solely because the only space 

available for attachment on a pole is below the lowest attached facility.  If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that the new attaching entity will be above all existing facilities, it shall do 
so at its own expense. 

 
Puc 1303.10  Boxing of Poles 
 
Pole owners may restrict the practice of boxing poles consistent with the 

restrictions it places on its own practice of boxing poles as defined in the company’s 
written methods and procedures.  Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electric Safety Code. 

 
Puc 1303.11  Use of Extension Arms. 
 
Pole owners shall allow limited, reasonable use of extension arms by attaching 

entities for purposes of clearing obstacles or improving alignment of attachment 
facilities.  Under no circumstances may extension arms be used to avoid tree trimming 
requirements.  Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electric Safety Code. 

 
Puc 1303.12  Make-Ready Timeframes. 
 
Unless otherwise agreed by parties to a pole attachment agreement, pole owners 

shall complete make-ready work within 180 days after any required pre-payments of any 
make-ready estimates provided to the attaching entity by the pole owner or owners.  
Unless otherwise agreed by the parties to a pole attachment agreement, make-ready work 
shall be deemed to include all work, including but not limited to rearrangement and/or 
transfer of existing facilities, replacement of a pole or any other changes required to 
accommodate the attachment of the facilities of the party requesting attachment to the 
pole. 
 
 
PART Puc 1304  DISPUTE RESOLUTION 
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 Puc 1304.01  Lack of Agreement.  A person unable requesting a pole attachment 
and entitled to access under these rules and unable, under demonstrable enhaustion of 
reasonable good faith negotiation efforts, to reach agreement with the owner or owners of 
a pole or poles subject to this chapter, may petition the commission pursuant to Part Puc 
203 for an order establishing the rates, charges, terms and conditions for the pole 
attachment or attachments.  Such a petition shall include the information required for 
complaints to the FCC made pursuant to the terms of 47 CFR § 1.1404(d) through (m) in 
effect on July 16, 2007. 
 
 Puc 1304.02  Dispute Following Agreement or Order.  A party to a voluntary pole 
attachment agreement entered into pursuant to this chapter on or after July 17, 2007, or a 
party subject to an order of the commission establishing rates, charges, terms or 
conditions for pole attachments, may petition the commission pursuant to Puc 203 for 
resolution of a dispute arising under such agreement or order. 
 
 Puc 1304.03  Procedure.  Upon receipt of a petition pursuant to this part, the 
commission shall conduct adjudicative proceedings pursuant to Puc 203 for the purpose 
of considering and ruling on the petition.  The commission shall issue its order resolving 
the complaint within 180 days of the receipt of a complete petition under this part.   
 

Puc 1304.04  FCC Standard Applicable.  In determining just and reasonable rates 
under this chapter, the commission shall apply the standards and formulae adopted by the 
FCC in 47 CFR § 1.1409(c) through (f) in effect on July 16, 2007. 

 
Puc 1304.05  Remedies.  When the commission determines just and reasonable 

rates under this Part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate.  Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition.  

 
Puc 1304.03  Unauthorized Attachments.  A pole owner may, but is not obligated 

to petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 
 
 Puc 1304.04 Procedure.  Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition.  Where the public interest so requires, the commission may order that 
rates, charges, terms or conditions for pole attachments be modified.   

 
Puc 1304.05  Rate Review Standards. 
 
(a) In determining just and reasonable rates for the attachments of competitive 

local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 
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 (1) The interests of the subscribers and users of the services offered via 
such attachments;  

 
 (2) The interests of the consumers of any pole owner providing such 

attachments; and 
 
 (3) The formulae adopted by the FCC in 47 CFR § 1.1409(c) through (f) 

in effect on July 16, 2007. 
 
(b) In determining just and reasonable rates for all other attachments under this 

chapter, the commission shall consider: 
 
 (1) The interests of the subscribers and users of the services offered via 

such attachments; and 
 
 (2) The interests of the consumers of any pole owner providing such 

attachments. 
 
 Puc 1304.06  Burden of Proof. 
 
(a) A pole attachment agreement entered into voluntarily under this part shall be 

presumed to be just, reasonable and nondiscriminatory for purposes of adjudication 
before the commission.  An attaching entity filing a petition under this part shall have the 
burden of proving that an agreement entered into voluntarily is not just, reasonable and 
nondiscriminatory. 

 
(b) A pole attachment agreement signed prior to July 17, 2007, shall be presumed 

to have been entered into voluntarily.  An attaching entity may rebut the presumption of 
voluntariness by demonstrating that signing the agreement, regardless of its terms, was 
reasonably necessary to avoid significant delay in deployment of facilities. 

 
(c) When the presumption of voluntariness has been successfully rebutted 

pursuant to (b) above, the burden of proving that the agreement is just, reasonable and 
nondiscriminatory shall shift to the pole owner. 

 
Puc 1304.07  Remedies.  When the commission determines just and reasonable 

rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate.  Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition.   
  

Puc 1304.08  Interest.  Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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PART Puc 1305  CERTIFICATION TO FCC 
 
Puc 1305.01  Certification.  Within 10 days of the effective date of these rules, the 
commission shall certify to the FCC that the commission regulates the rates, terms and 
conditions for pole attachments in a manner sufficient to supersede FCC jurisdiction 
pursuant to 47 U.S.C. § 224 in effect on July 17, 2007 or any successor federal statute. 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document # 9073) to read 
as follows: 
 
CHAPTER Puc 1300  UTILITY POLE ATTACHMENTS 
 
Statutory Authority:  RSA 374:3; RSA 374:34-a 
 
PART Puc 1301  PURPOSE AND APPLICABILITY 
 

Puc 1301.01  Purpose.  The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments are just, 
reasonable and in the public interest.  Nothing in this Rule shall be construed to 
supersede, overrule, or replace any other law or regulation, including municipal and state 
authority over public highways pursuant to RSA 231:159 et seq. 

 
Puc 1301.02  Applicability.  Puc 1300 shall apply to 
 
(a)  Public utilities within the meaning of RSA 362, including rural electric 

cooperatives for which a certificate of deregulation is on file pursuant to RSA 301:57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution.  

 
(b)  Attaching entities with facilities attached to such poles, or seeking to attach 

facilities to such poles. 
 
PART Puc 1302  DEFINITIONS 
 
 Puc 1301.01 “Attaching entity” means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 
 
 Puc 1301.02 “Boxing” means the placement of lines or cables on both the road 
side and the field side of a pole. 
 

Puc 1302.03 “Commission” means the New Hampshire public utilities 
commission. 

 
Puc 1302.04 “Extension arm(s)” means a bracket attached to a utility pole to 

provide support for cables or wires at a distance from the pole. 
 
Puc 1302.05 “Facility” means the lines and cables and accompanying 

appurtenances attached to a utility pole for the transmission of electric, 
telecommunications, or digital information services. 
 
 Puc 1302.06  “FCC” means the federal communications commission.  

 1
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 Puc 1302.07 “Make-ready work” means the movement of cables and other 
facilities or the replacement of an existing pole with a taller pole to allow for additional 
attachments. 
 
 Puc 1302.08 “Pole” means “pole” as defined in RSA 374:34-a, namely “any pole, 
duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57.” 
 
 Puc 1302.09  “Prime rate” means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 
 
 Puc 1302.10  “Utility” means a public utility as defined in RSA 362:2, including a 
rural electric cooperative for which a certificate of deregulation is on file with the 
commission pursuant to RSA 301:57. 
 
PART Puc 1303  ACCESS TO POLES 
 
 Puc 1303.01 Access Standard.  The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory.  Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability and generally applicable engineering purposes. 
 

Puc 1303.02  Owner Obligation to Negotiate.  The owner or owners of a pole 
shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conductions for such 
attachment. 

 
Puc 1303.03  Requestor Obligation to Negotiate.  A person entitled to access 

under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and make a reasonable effort to negotiate in good faith an agreement for such attachment. 

 
Puc 1303.04  Request for Access and Response Requirements.  Requests made 

under these rules and pursuant to a pole attachment agreement for access to a utility’s 
poles shall be in writing.  Absent extraordinary circumstances, a survey for an application 
not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee.  If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner must confirm the denial in writing by the 45th day.  
The owner’s denial of access shall be specific, shall include all relevant evidence and 
information supporting its denial, and shall explain how such evidence and information 
relate to the grounds in Puc 1303.01 for such denial. 
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Puc 1303.05  Authorization Required.  A person seeking to attach facilities to a 

pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities.   

 
 Puc 1303.06  Notification.   
 
 (a) A pole owner shall provide a person with facilities attached to a pole no less 
than 60 days’ written notice prior to: 
  

(1) Removing any of that person’s facilities, 
 
(2) Increasing any annual or recurring fees or rates applicable to the pole 
attachment, or 
 
(3) Modifying the facilities other than as part of routine maintenance or 
response to an emergency.  

 
  (b) Attaching entities shall provide written notice to pole owner or owners no less 
than 60 days prior to: 
 

(1) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency; 

 
(2) Increasing the pole loading of an existing attachment; or 

 
(3) Changing the purpose for which an existing attachment is used. 

 
Separate and additional attachments are subject to pole attachment application and 
licensing processes. 
  
 Puc 1303.07  Installation and Maintenance.  
  
 (a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electric Code as adopted by RSA 155-A:1,IV, 
and the SR-1421 Blue Book – Manual of Construction Practices, Issue 4, Telecordia 
Technologies, Inc. (2007), and in accordance with such other applicable standards and 
requirements specified in the pole attachment agreement.   
 
 (b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 
 

Puc 1303.08  Labeling of Attachments. 
 
Attaching entities shall clearly label their attachments with owner identification. 
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Puc 1303.09  Location of Attachments
 
No attaching entity shall be denied attachment solely because the only space 

available for attachment on a pole is below the lowest attached facility.  If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that the new attaching entity will be above all existing facilities, it shall do 
so at its own expense. 

 
Puc 1303.10  Boxing of Poles
 
Pole owners may restrict the practice of boxing poles consistent with the 

restrictions it places on its own practice of boxing poles as defined in the company’s 
written methods and procedures.  Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electric Safety Code. 

 
Puc 1303.11  Use of Extension Arms. 
 
Pole owners shall allow limited, reasonable use of extension arms by attaching 

entities for purposes of clearing obstacles or improving alignment of attachment 
facilities.  Under no circumstances may extension arms be used to avoid tree trimming 
requirements.  Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electric Safety Code. 

 
Puc 1303.12  Make-Ready Timeframes. 
 
Unless otherwise agreed by parties to a pole attachment agreement, pole owners 

shall complete make-ready work within 180 days after any required pre-payments of any 
make-ready estimates provided to the attaching entity by the pole owner or owners.  
Unless otherwise agreed by the parties to a pole attachment agreement, make-ready work 
shall be deemed to include all work, including but not limited to rearrangement and/or 
transfer of existing facilities, replacement of a pole or any other changes required to 
accommodate the attachment of the facilities of the party requesting attachment to the 
pole. 
 
 
PART Puc 1304  DISPUTE RESOLUTION 
 
 Puc 1304.01  Lack of Agreement.  A person requesting a pole attachment and 
entitled to access under these rules and unable, under demonstrable enhaustion of 
reasonable good faith negotiation efforts, to reach agreement with the owner or owners of 
a pole or poles subject to this chapter, may petition the commission pursuant to Part Puc 
203 for an order establishing the rates, charges, terms and conditions for the pole 
attachment or attachments.  Such a petition shall include the information required for 
complaints to the FCC made pursuant to the terms of 47 CFR § 1.1404(d) through (m) in 
effect on July 16, 2007. 

 4

DT 22-047 
Attachment 7 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss



Initial Proposal – Fixed Text 5/1/09     
 

5

 
 Puc 1304.02  Dispute Following Agreement or Order.  A party to a pole 
attachment agreement entered into  on or after July 17, 2007, or a party subject to an 
order of the commission establishing rates, charges, terms or conditions for pole 
attachments, may petition the commission pursuant to Puc 203 for resolution of a dispute 
arising under such agreement or order. 
 

Puc 1304.03  Unauthorized Attachments.  A pole owner may, but is not obligated 
to petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 
 
 Puc 1304.04 Procedure.  Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition.  Where the public interest so requires, the commission may order that 
rates, charges, terms or conditions for pole attachments be modified.   

 
Puc 1304.05  Rate Review Standards. 
 
(a) In determining just and reasonable rates for the attachments of competitive 

local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

 
 (1) The interests of the subscribers and users of the services offered via 

such attachments;  
 
 (2) The interests of the consumers of any pole owner providing such 

attachments; and 
 
 (3) The formulae adopted by the FCC in 47 CFR § 1.1409(c) through (f) 

in effect on July 16, 2007. 
 
(b) In determining just and reasonable rates for all other attachments under this 

chapter, the commission shall consider: 
 
 (1) The interests of the subscribers and users of the services offered via 

such attachments; and 
 
 (2) The interests of the consumers of any pole owner providing such 

attachments. 
 
 Puc 1304.06  Burden of Proof. 
 
(a) A pole attachment agreement entered into voluntarily under this part shall be 

presumed to be just, reasonable and nondiscriminatory for purposes of adjudication 
before the commission.  An attaching entity filing a petition under this part shall have the 
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burden of proving that an agreement entered into voluntarily is not just, reasonable and 
nondiscriminatory. 

 
(b) A pole attachment agreement signed prior to July 17, 2007, shall be presumed 

to have been entered into voluntarily.  An attaching entity may rebut the presumption of 
voluntariness by demonstrating that signing the agreement, regardless of its terms, was 
reasonably necessary to avoid significant delay in deployment of facilities. 

 
(c) When the presumption of voluntariness has been successfully rebutted 

pursuant to (b) above, the burden of proving that the agreement is just, reasonable and 
nondiscriminatory shall shift to the pole owner. 

 
Puc 1304.07  Remedies.  When the commission determines just and reasonable 

rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate.  Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition.   
  

Puc 1304.08  Interest.  Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

PUC 1300 Rules re Utility 
Pole Attachments 

) 
) _________ ) ORM 08-004 

COMMENTS OF NEW ENGLAND CABLE AND TELECOMMUNICATIONS 
ASSOCIATION ON INITIAL PROPOSAL FOR FINAL ATTACHMENT RULES 

The New England Cable and Telecommunications Association, Inc. 

("NECTA") respectfully submits the following comments on the May 12, 2009 

Initial Proposal for the PUC 1300 Rules governing utility pole attachments in New 

Hampshire ("Initial Proposal"). The Public Utilities Commission ("PUC" or 

"Commission") submitted the Initial Proposal to the Administrative Rules Division 

of the Office of Legislative Services along with the Rulemaking Notice Form 

("Notice Form") and other supporting materials. These comments incorporate 

and supplement the statement of William D. Durand, NECTA's Executive Vice 

President and Chief Counsel, at the June 18, 2009 public hearing. 

The Initial Proposal is fundamentally flawed in that it fails to take steps to 

reduce the nationally high pole attachment rates in New Hampshire that are 

impeding broadband deployment and competition in rural areas. As noted by Mr. 

Durand during the public hearing, pole attachment rates should not increase by 

nearly 300% merely because one crosses the border from Massachusetts into 

New Hampshire. Retaining the status quo should not be an option for New 

Hampshire, with its significant rural areas that remain unserved with broadband 
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facilities. 1 In establishing an "appropriate" rate methodology,2 the Commission 

should follow the lead of all certified states that have considered revisions to 

state attachment rate methodologies and decline to incorporate the federal 

telecommunications rate for use in New Hampshire. Additionally, in two 

important respects, the Initial Proposal fails to meet the Commission's goal of 

creating "more clarity and predictability for pole owners and attaching entities 

with respect to the attachment and maintenance of such facilities on utility 

poles."3 

Accordingly, NECTA recommends that the final Rules (1) adopt only the 

FCC's cable rate formula rather than the current FCC formulae that include both 

a cable rate and a much higher telecommunications rate, (2) improve the pole 

attachment process by deleting the requirement that attachers prove a lack of 

voluntariness in signing attachment agreements before bringing disputes to the 

Commission, and (3) eliminate the burdensome and anti-competitive requirement 

that operators furnish pre-construction notices of undertaking network upgrades 

using so-called "overlashing" of fiber to existing strand. NECTA also 

recommends other changes to the Initial Proposal that would improve the 

functioning of the proposed Rules. 

According to a recent study by the New Hampshire Department of Resources and 
Economic Development and The Telecommunications Advisory Board, only 58% of New 
Hampshire households are passed by high speed broadband lines. See State of New Hampshire 
Broadband Action Plan, (June 30, 2008), p. 23, available at 
http://www. nheconomy. com/uploads/Final-Report-082808. pdf. 

2 

404810 

See note 5 infra (quoting text of 2007 Amendment to RSA 374). 

Notice Form, p. 1. 

2 
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ARGUMENT 

I. THE FINAL PUC 1300 RULES SHOULD ONLY ADOPT THE FCC 
CABLE RATE FORMULA. 

Pursuant to the 2007 amendments to RSA 374, the Commission adopted 

interim rules in place for two years that were required to be "consistent with the 

regulations adopted by the [FCC] under 47 U.S.C. § 224, including the formulae 

used to calculate maximum just and reasonable rates. "4 Thereafter, the 

Commission was free to adopt "appropriate" permanent rate methodologies that 

did not follow existing FCC rate formulas. 5 

Instead of charting a new direction in setting pole attachment rates to 

meet the needs of New Hampshire residents and businesses, Rule 1304.05(a)(3) 

in the Initial Proposal requires the Commission to continue to rely on the current 

rate formulas and standards in the FCC rules at 1.1409(c) - (f), thereby 

incorporating both the cable rate rule at (e)(1) and the telecommunications rate 

rule at (e)(2). This decision to maintain the status quo on attachment rates is 

4 The pertinent text of the Amendments to RSA 37 4 read as follows: The public utilities 
commission shall expeditiously adopt interim rules and then final rules to carry out the provisions 
of RSA 374:34-a. For a period of at least 2 years after the effective date of this act, the rules 
shall be consistent with the regulations adopted by the Federal Communications Commission 
under 47 U.S.C. § 224, including the formulae used to determine maximum just and reasonable 
rates. The public utilities commission may incorporate into its rules, by reference, applicable 
regulations of the Federal Communications Commission. (Emphasis added). 

5 The Amendment text read as follows: " ... Once the interim rules are adopted, pole 
attachments shall become subject to RSA 374:34-a and the rules of the public utilities 
commission." Section 374:34-a in turn provides that the Commission" ... shall regulate and 
enforce rates, charges, terms, and conditions for such pole attachments ... to provide that such 
rates, charges, terms, and conditions are just and reasonable. This authority shall include but not 
be limited to the state regulatory authority referenced in 47 U.S.C. section 224(c)" and "shall 
adopt rules under RSA 541-A to carry out the provisions of this section, including appropriate 
formula or formulae for apportioning costs." (Emphasis added). 

404810 3 
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unwise and contrary to the public interest for several reasons. Accordingly, 

NECTA recommends instead that the final Rule adopted in this proceeding 

incorporate only the FCC cable rate in 1.1409(e)(1).6 

First, as noted above, adoption of both the FCC cable and 

telecommunications formulae is not compelled by the 2007 amendments. The 

Commission is free to adopt "appropriate" rules so long as they produce "just and 

reasonable rates." If the legislature had intended for the adoption of state

certified rules to incorporate the current federal rate rules on a permanent basis, 

it would have said so. NECTA supported the 2007 amendments on the 

assumption that the Commission would view its broad state-level authority as a 

mandate for changing the status quo - which has led to one of the highest 

attachment rates in the country and associated impediments to expansion of 

advanced services in rural areas - rather than settling for the same rate rules on 

a permanent basis. Cable operators serving rural areas already face significant 

challenges due to having fewer customers to bear the high fixed costs associated 

with deploying cable, voice and Internet services and virtually all potential 

customers already receiving video service from a satellite provider. High pole 

rates exacerbate these already-significant economic impediments to maintaining 

and expanding advanced services to rural customers; the Commission should 

reduce them through adoption of the FCC cable rate. 

Second, incorporation of the FCC's telecom rate has been soundly 

rejected by all of the State utility commissions that have considered changes to 

6 The Initial Proposal would be amended to delete (c), (d) and (f) (which do not deal with 
pole rates) and (e)(2) (which sets out the FCC telecommunications rate). 

404810 4 
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rate formulas in certified states.7 The cost-based FCC cable rate has been 

adopted by itself, or in closely modified form, in many states (including 

Connecticut and Massachusetts)8 and has been upheld on multiple occasions as 

affording sufficient compensation to pole owning utilities.9 Setting pole 

attachment rates at or very close to the FCC cable rate is a critical step in 

eliminating possible economic barriers to deployment of broadband plant and the 

associated expansion of advanced services to consumers and businesses. In 

7 The most recent case is Connecticut, which in 2005 rejected a utility request for a 
declaratory ruling to adopt the FCC telecommunications rate in the state. Petition of United 
Illuminating Company for Declaratory Ruling Regarding Availability of Cable Tariff Rate for Cable 
Pole Attachments By Cable Systems Providing Telecommunications Services and Internet 
Access, Docket No. 05-06-01, Decision (December 14, 2005). This ruling follows similar rulings 
in Alaska (adopting cable rate for all attachments); Vermont (substantially reducing its cable rate 
formula); New York (adopting cable rate for all attachments); and California (same). See 
Comments of the New England Cable and Telecommunications Association, Docket No. ORM 
08-004 (March 5, 2008), p. 5 n. 11 (citing cases). Additional states declining to adopt the FCC 
telecommunications formula include Kentucky and Oregon. See Ballard Rural Tel. Coop. Corp., 
Inc., v. Jackson Purchase Energy Corp., No. 2004-00036, 2007 WL 2331036, at *3-*4 (Ky. P.S.C. 
2007) (rejecting higher rate for telecommunications attachments and holding that "attachments 
made by these parties should be treated the same as those made by the parties' CATV 
customers and that the approved CATV methodology should be used by these parties" to 
calculate the rental rate); In the Matters of Rulemaking to Amend and Adopt Rules in OAR 860, 
Order No. 07-137, 2007 WL 1198592, at *8 (Or. P.U.C. 2007) (rejecting FCC telecommunications 
rate, and adopting single modified cable rate for all attachments, on grounds that the Oregon 
legislature had not adopted the telecommunications rate and that "the cable formula has been 
found to fairly compensate pole owners for use of space on the pole"). 

8 See Application of the Southern New England Telephone Company to Amend its Rates 
and Rate Structures, Docket No. 92-09-19, 1993 Conn. PUC LEXIS 5 at 387 (1993) (establishing 
SNET's maximum pole rate for CATV operators based on a modified version of the FCC pole 
rental formula) ("SNET Rate Order"); Complaint and Request for Hearing of Cablevision of 
Boston Co., et al. Seeking Relief from Alleged Unlawful and Unreasonable Pole Attachment 
Fees, Terms and Conditions Imposed on Complainants by Boston Edison Co., DPU/DTE 97-82 
(1998), p. 18. 

9 See,~. Implementation of Section 703(e) of the Telecommunications Act of 1996: 
Amendment of the Commission's Rules and Policies Governing Pole Attachments, Report and 
Order, 13 FCC Red 6777, 6793 (1998) (holding that the cable rate is a "just and reasonable" rate 
for commingled cable and Internet services and would "encourage cable operators to make 
Internet services available to their customers and" and therefore would serve the public interest") 
aff'd sub nom National Cable & Telecommunications Ass'n v. Gulf Power Co., 534 U.S. 327 
(2002). 

404810 5 
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contrast, to our knowledge, no certified state has voluntarily adopted the FCC 

rules in total as proposed in the Initial Proposal. 

Finally, the FCC itself has recognized concerns associated with the 

present bi-furcated rate structure and has opened a docket to consider a blended 

attachment rate. 10 With the overall FCC rate structure currently up in the air, it 

makes little sense to adopt the existing FCC formulae for permanent use in New 

Hampshire at this time. 

Accordingly, for all of the above reasons, the Commission should amend 

the Interim Proposal to incorporate only the FCC cable rate in FCC Rule 

1.1409(e)(1 ). If the FCC subsequently approves changes to the FCC rate 

structure, the Commission can investigate whether the approach adopted should 

be incorporated within New Hampshire at such time. 

II. ATTACHERS SHOULD NOT BE REQUIRED TO PROVE A LACK 
OF VOLUNTARINESS IN SIGNING ADHESION CONTRACTS. 

Rule 1304.06 in the Initial Proposal requires an attacher to prove that its 

signature on a pole agreement was not voluntary. Moreover, it specifically 

creates a rebuttable presumption of voluntariness for pole agreements entered 

into prior to the effective date of the legislation in July 2007. 11 These provisions 

should be deleted from the Initial Proposal as being unreasonable, contrary to 

decades of practice and likely to commence fact-intensive disputes that will 

10 Implementation of Section 224 of the Act. Amendment of the Commission's Rules and 
Policies Governing Pole Attachments, WC Docket No. 07-245, Notice of Proposed Rulemaking; 
(rel. Nov. 20, 2007). 

11 See 1304.06(b). 

404810 6 
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interfere with the underlying purposes of predictability and clarity. 12 Instead, the 

Commission should permit but not require negotiations and afford attachers the 

right to sign an agreement and sue if a particular rate, term or condition proves to 

be unworkable or contrary to law in practice - as is done as a matter of practice 

at the FCC and in most or all states. 

Both provisions in the Initial Proposal fail to recognize that pole 

agreements have been widely understood for decades to be contracts of 

adhesion that utilities do not consider to be subject to individual party 

negotiation. 13 There is no voluntariness about it - the attacher either signs the 

proffered agreement or timely access to the poles is not permitted. Accordingly, 

the lack of voluntariness requirement either will be meaningless (as the attacher 

will submit evidence of its good faith inquiry pursuant to proposed Rule 1303.03 

and the lack of utility willingness to negotiate) or it will create a burdensome after

the-fact dispute about what the attacher potentially could have done to advocate 

its concerns with the agreement in discussions with one or both pole owners. 

Furthermore, it may waste time and resources for all parties because prudent 

attachers would be forced to identify all potentially problematic provisions in pre

agreement communications with the pole owner or face possible loss of rights 

later, triggering an apparent obligation on the pole owner to prepare a detailed 

12 See Notice, p. 1. This could be easily accomplished by changing the current Rule 
1304.06(a) - (c) into a new rule that would provide as follows: "The burden of proving that the 
agreement is just, reasonable and nondiscriminatory is on the pole owner." 

13 As expressed by the FCC, "due to the inherently superior bargaining position of the utility 
over the cable operator in negotiating the rates, terms and conditions for pole attachments," such 
rates, terms and conditions "cannot be held reasonable simply because they have been agreed 
to by a cable company." Selkirk Comm., Inc. v. Florida Power & Light, 8 FCC Red 387,I 17 (rel. 
Jan. 14, 1993). 

404810 7 
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response. It is more efficient for all parties to allow an attacher to sign and 

reserve rights to challenge only those provisions that actually prove unworkable 

in practice. 

In addition, the voluntariness presumption in Rule 1304.06(b) is especially 

unsupported and pernicious. In New Hampshire, attachers signed pre-July 2007 

agreements with the reasonable expectation that FCC rules then in force would 

permit them to sign a pole attachment agreement and seek redress from a 

regulatory body at a later time without restrictions. Presuming voluntariness for 

such agreements has it exactly backwards. Accordingly, the presumption of 

voluntariness for the pre-July 17, 2007 agreements is particularly inappropriate 

and should be deleted. 

111. CABLE ATTACHERS SHOULD NOT NEED TO FURNISH PRE
CONSTRUCTION NOTICE OF OVERLASH UPGRADES. 

Rule 1303.06(a) of the Initial Proposal would require 60 days advanced 

notice to the pole owner before an attacher can "modify[] the facilities other than 

as part of routine maintenance or in response to an emergency" and Rule 

1303.06(b) would prevent attachers from "seeking to change the purposes for 

which existing attachment facilities are used" without the same 60 days 

advanced notice. Both provisions cause significant problems for cable operators 

as they commonly upgrade cable facilities to deploy advanced services by 

means of "overlashing" fiber to existing strand, thereby triggering one or both 

advance notice provisions. FCC precedent makes clear that overlashing is an 

important component to deployment of advanced services and that unnecessary 
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barriers on overlashing, such as this Rule, are strongly disfavored. 14 The 

proposed advance notice requirement for overlasing should be eliminated 

entirely or, alternatively, replaced by a provision requiring notice within a 

reasonable period after construction (such as 60 or 90 days). 

This Rule, if enacted, will create potential problems for cable operators 

using overlashing to deploy fiber in new areas without any countervailing 

benefits. For example, a 60 day advance notice requirement would limit a cable 

operator's flexibility of expanding into a new area to take advantage of an 

unexpected availability of employee or contractor resources. In that 

circumstance, the notice requirement would harm customers by delaying their 

ability to access advanced services without any legitimate benefit to the pole 

owners or the public. Accordingly, Rule 1303.06(b) should be deleted or 

modified into a post-construction notice provision in order to avoid burdening this 

cost-effective method for upgrading cable facilities. 

IV. OTHER TERMS AND CONDITIONS ISSUES. 

A. Makeready Deadlines Should Be Shortened 

Proposed Rule 1303.12 in the Initial Proposal establishes a 180 day 

deadline for completion of makeready work, irrespective of whether the work 

involves rearranging of pole facilities or whether a pole replacement is required. 

This is a substantially longer time period than has been adopted recently in other 

14 See Implementation of Section 703{e) of the Telecommunications Act of 1996, 
Amendment of the Commission's Rules and Policies Governing Pole Attachments, 13 FCC Red 
6777, Report and Order, ,r 62 (1998) (finding that "overlashing is important to implementing the 
1996 Act as it facilitates and expedites installing infrastructure essential to providing cable and 
telecommunications services to American communities .... "). In addition, the FCC "has a 
longstanding policy against unreasonable restrictions on overlashing." Salsgiven 
Communications, Inc. v. North Pittsburgh Telephone Company, 2007 FCC LEXIS 8845 (FCC Enf. 
Bur. rel. Nov. 26, 2007). 
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states and will significantly burden competitors and the consumers that would 

benefit from new services. 15 This 180 day period should be substantially 

shortened. NECTA also would support a new 45 day deadline for completion of 

makeready and approval of attachments relative to a short pole run (ten or fewer 

poles) with minimal or no makeready. Such runs are useful for extending service 

to an individual customer and should be handled on an expedited basis. 

B. The 200 Pole Application Limit Is Too Restrictive 

Proposed Rule 1303.04 sets a 200 pole limit for applications except for 

extraordinary circumstances. This appears to be too restrictive, as 200 poles is a 

minimum number for any substantial buildout project. Imposing such an 

artificially low limit on pole applications would significantly delay completion of 

customer-benefiting construction projects. The limit should be increased to 500 

without change to makeready completion deadlines or with a longer maximum 

makeready period provided for applications in excess of 200 poles. 

C. Process for Unauthorized Attachments Should be Clarified 

Proposed Rule 1304.03 provides that a pole owner "may" but is not 

required to initiate a Commission proceeding to remove an allegedly 

unauthorized attacher from a pole. NECTA recommends that this "may" be 

15 The NY PSC requires that all work, from surveys to make-ready to the provision of a final 
license must be completed in 105 days. See Re Commission Concerning Certain Pole 
Attachment Issues, Case 03-M-0432, New York Public Service Commission, August 6, 2004 
Attachment thereto: Policy Statement). The CT DPUC has determined that a 90-day time interval 
should be the objective for the pole attachment process (120 days for pole replacements), with a 
45-day interval for the estimate process. See Re The State's Public Service Company Utility Pole 
Make-Ready Procedures -Phase I, Docket No. 07-02-13, Connecticut Department of Public Utility 
Control, Decision, April 30, 2008. Vermont developed sliding time frames as follows: Makeready 
work on fewer than 0.5% of owner's poles or attachments shall be completed within 120 days; on 
0.5% or more but less than 3% of owner's poles, within 180 days; and on more than 3% of 
owner's poles or attachments within a time to be negotiated between all the affected owners and 
attachers. See Re Vermont Electric Cooperative, Inc., Docket No. 6655, Vermont Public Service 
Board. October 9, 2002, slip copy. 
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changed to a "must" in order to avoid pole owners engaging in self-help 

measures and triggering injunction disputes in the courts. Furthermore, the 

Proposed Rule should provide that removal occur only after notice to the attacher 

of the allegedly unauthorized attachment and failure to cure within a specific time 

period. 

CONCLUSION 

NECTA appreciates the opportunity to participate in this important docket. 

It is NECTA's recommendation that the Commission make changes to key 

provisions in the Initial Proposal to enhance opportunities for deployment of 

advanced services in New Hampshire and minimize unnecessary disputes 

between pole owners and attachers. Accordingly, NECTA requests that the 

Commission (1) amend Rule 1304.05(a)(3) to adopt only the FCC cable rate, (2) 

delete the Rule 1304.06 requirements that attachers prove lack of voluntariness 

when bringing claims under the Rules including the rebuttable presumption of 

voluntariness for agreements prior to July 2007 in Rule 1304.06, (3) delete or 

modify Rule 1303.06(b) that imposes a 60 day advance notice requirement on 

cable operators using overlashing to upgrade their facilities, and (4) make 

additional changes to avoid unnecessary barriers on attachers and their 

customers. 
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Dated: June 25, 2009 

404810 
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Robert J. Munnelly, Jr. 
Murtha Cullina LLP 
99 High Street 
Boston, MA 02110-2320 
Telephone: (617) 457-4000 
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Braintree, MA 02184 
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C) Unitil 
Unitil Service Corp. 

Gary Epler 
Chief Regulatory Counsel 

6 Liberty Lane West 
Hampton, NH 03842-1720 

Phone: 603-773-6440 
Fax: 603-773-6640 
Email: epler@unitll.com 

June 25, 2009 

BY HAND-DELIVERY 

Debra A. Howland, Executive Director and Secretary 
New Hampshire Public Utilities Commission 
21 S. Fruit Street, Suite 10 
Concord, NH 03301 -2429 

RE: Docket No. DRM 08-004 Utility Pole Attachment Rules 

Dear Director Howland: 

Please accept this letter as the comments of Unitil Energy 
Systems, Inc. ("UES"), on the proposed Readoption with Amendment of 
Interim Rule Puc 1300, Utility Pole Attachments, as set forth in New 
Hampshire Public Utilities Commission ("Commission") Rulemaking 
Notice Form filed with the Office of Legislative Services on May 12, 
2009. 

UES' 's primary area of concern regarding the proposed rules 
relates to the broad applicability of the proposed rules. UES agrees 
with the comments submitted on this point by Public Service Company 
of New Hampshire and Granite State Electric Company d/b/a National 
Grid: The scope of the proposal exceeds the statutory authority granted 
to the Commission pursuant to RSA 374:34-a, which limits the types of 
attachments to be regulated as those regulated under 47 U.S.C. section 
224. As Section 224 defines a "pole attachment" as any attachment by 
a cable television system or provider of telecommunications service to 
pole, duct, conduit, or right-of-way owned or controlled by a utility, the 
Commission's authority to regulate pole attachments is, accordingly, 
limited to these same attachments. 

By incorporating the proposed definition of "Attaching Entity" in 
Puc 1302.01 with the Applicability section (Puc 1301 .02(b)), however, 
the rules would purport to regulate the pole attachments of any natural 
person or entity with a statutory or contract right to attach a facility to 
any type of a pole. UES submits that this would expand the reach of 
the Commission beyond the authority granted to it in RSA 374:34-a. 



DT 22-047 
Attachment 9 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss

Debra A. Howland, Executive Director 
ORM 08-004 Comments of Unitil Energy Systems, Inc. 

June 25, 2009 
Page 2 of 3 

UES recommends, therefore, that the definition of "Attaching 
Entity" be revised such that the entities covered by the rule are 
consistent with and limited to those regulated under 47 U.S.C. Section 
224: a cable television system or a provider of telecommunications 
services. 

The second area of concern for UES is with respect to the 
Dispute Resolution section, specifically Puc 1304.02, which appears to 
limit the pole attachment agreements subject to the Commission's 
review to those entered into on or after July 17, 2007. UES submits 
that there is no "vintage" limitation on the attachment agreements which 
are subject to the Commission's review authority in the enabling 
legislation. RSA 374:34-a,VII is broad in its scope, providing that: 

The commission shall have the authority to hear and resolve 
complaints concerning the rates, charges, terms, conditions, 
voluntary agreements, or any denial of access relative to pole 
attachments. 

This section provides the Commission the authority to resolve 
disputes concerning voluntary agreements without restriction as to the 
date such agreement was entered into. The proposed limitation of 
review to only those agreements entered into after July 17, 2007 would 
also be in conflict with a later provision in the proposed rules, Puc 
1304.06(b) which provides that "A pole attachment agreement signed 
prior to July 17, 2007, shall be presumed to have been entered into 
voluntarily." 

Accordingly, UES recommends that Puc 1304.02 be revised as 
follows: 

Puc 1304.02 Dispute Following Agreement or Order. A party to a 
voluntary pole attachment agreement,. entered into pursuant to 
this ohapter on or after July 17, 2007, or a party subject to an 
order of the commission establishing rates, charges, terms or 
conditions for pole attachments, may petition the commission 
pursuant to Puc 203 for resolution of a dispute arising under 
such agreement or order. 
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UES has no further comments on the proposed rules, other than 
to note its appreciation for the work of the Commission Staff and other 
interested parties during the course of this docket. 

r 
Attorney for Unitil Energy Systems, Inc. 

cc: Service List 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

Docket No. DRM 08-004 

Utility Pole Attachments -Rulemaking 

COMMENTS OF PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Public Service Company of New Hampshire ("PSNH"), by its undersigned 

attorney, respectfully submits the following comments regarding the proposed 

Readoption with Amendment of existing Interim Rule Puc 1300, Utility Pole 

Attachments, as set forth in New Hampshire Public Utilities Commission 

("Commission") Rule making Notice Form filed with the Office of Legislative Services on 

May 12, 2009, and in accordance with the Commission's Order of Notice in this Docket 

dated May 15, 2009: 

PSNH generally supportive of the proposed amendments to Interim Rule Puc 

1300. As PSNH stated at the public hearing in this Docket held on June 18, 2009, PSNH 

believes the proposed new utility pole attachment rules reflect in many respects a 

reasonable accommodation of the varied and often conflicting pole attachment issues 

identified by the various interested parties during the prior collaborative work sessions 

sponsored by Commission Staff. As proposed, the new rules should serve to foster a 

reasonable and fair regulatory framework in which pole attachment matters and 

disputes will be addressed. 

A. Commission Authority Under RSA 374:34-a 

PSNH does, however, continue to have a broader concern with the apparent scope 

of the proposed rules as they relate to what PSNH believes is limited Commission 
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jurisdictional authority over pole attachment matters under RSA 37 4:34-a. 1 Specifically, 

PSNH notes that the Commission's regulatory authority over pole attachment matters, 

as delegated to it by the New Hampshire Legislature in RSA 37 4:34-a, is constrained by 

language in that enabling law which grants the Commission the power to regulate and 

enforce rates, charges, terms and conditions for pole attachments "with regard to the 

types of attachments regulated under 47 U.S.C. section 224." RSA 374:34-a, II. A 

consistent and similar reference appears in RSA 374:34-a, VI, which mandates that a 

pole owner provide nondiscriminatory access to its poles "for the types of attachments 

regulated under this subdivision." Thus, the Legislature was explicit in RSA 37 4:34-a in 

defining, and limiting, both the Commission's regulatory power and a pole owner's 

nondiscriminatory access obligation, to the "types of attachments" which are referenced 

in the federal law. 

The direct reference to the federal statute, 47 U.S.C. § 224, in paragraph II of 

RSA 37 4:34-a (and by direct implication in paragraph VI) is to what is commonly known 

and referred to as the Federal Pole Attachment Act (hereinafter sometimes referred to as 

the "Act"). The Act establishes the peremptory jurisdictional authority of the Federal 

Communications Commission ("FCC") to regulate the rates, terms and conditions for 

pole attachments, and access to poles, ducts, conduits and rights-of-way for pole 

attachments, except in those states which certify to the FCC that they do so in 

accordance with the certification requirements of the Act. Of significance to the limited 

wording employed in RSA 37 4:34-a, the Act and the FCC's pole attachment regulatory 

authority under the Act only apply to the types of pole attachments of two categories of 

pole attaching entities - cable television systems and telecommunications carriers. 

1 This is a concern which PSNH has consistently raised both with respect the Commission's 
existing interim rules, and in the work sessions leading to the proposed new amended rules. 

2 
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Under the Act, the regulatory authority of the FCC extends to "pole attachments", which 

are defined to mean "any attachment by a cable television system or provider of 

telecommunications service." 4 7 U.S.C. §§ 224(a)( 4) and 224(b)(l). The 

nondiscriminatory access provision of the Act likewise requires a utility to provide access 

only to "a cable television system or any telecommunications carrier." 47 U.S.C. § 

224(£)(1).2 Other potential attaching parties, such as individuals, private businesses or 

municipalities, which are not also cable television system operators or 

telecommunications carriers, are not entitled to federal access rights under the Act, and 

their attachments are not the "types of attachments" regulated under the Act. 

PSNH maintains that the Commission's proposed pole attachment rules must be 

consistent with the Commission's limited regulatory authority over pole attachments as 

expressed in RSA 37 4:34-a by reference to the Federal Pole Attachment Act. It is 

axiomatic that the Commission has only the powers and authority delegated to it by the 

Legislature. See Appeal of Public Service Co. of N.H., 122 N.H. 1062, 1066 (1982). 

Expansion of the Commission's jurisdictional authority over pole attachments beyond 

that granted by RSA 374:34-a may not be legally accomplished. 

Accordingly, PSNH believes that the proposed definition of the term "Attaching 

entity'' in proposed Rule Puc 1302.0!3 is too broad. In light of the adoption of the use of 

this term in numerous other provisions of the proposed rules, the present definition of an 

"Attaching entity'' would effectively allow a broader applicability of the rules to pole 

attachments beyond the scope of the Commission's regulatory authority . .Li\.s presentl~,r 

2 For purposes of the Act, a "telecommunications carrier" means "any provider of 
telecommunications services", 47 U.S.C. § 153(49),but expressly does not include an incumbent 
local exchange carrier, 47 U.S.C. § 224(a)(5). A New Hampshire CLEC would be a provider of 
telecommunications services and therefore considered a telecommunications carrier. 
3 The proposed revised Puc 1300 Rules submitted with the Rulemaking Notice Form have 
mistakenly labeled this "1301.01". 

3 
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drafted, proposed Puc 1302.01 defines an "Attaching entity" to include a natural person 

or an entity with a statutory or contract right to attach a facility of any type to a pole. 

PSNH urges the Commission to change the definition of an "Attaching entity" in Puc 

1302.01 as follows: 

"Attaching entity" means an entity which is either a cable television system 
operator or a telecommunications carrier providing telecommunications services, 
except for an incumbent local exchange carrier. 

This definitional change would bring the proposed new pole attachment rules into line 

with the scope of pole attachment regulatory authority granted the Commission under 

RSA 374:34-a, namely, the attachments of the types of attaching entities regulated 

under the Federal Pole Attachment Act. A conforming change would need to be made to 

proposed Puc 1304 .. 05, Rate Review Standards, to eliminate subsection (b) of that 

proposed Rule, since the attachments of cable television service providers and CLECs 

are already referenced in subsection (a), and only the attachments of those entities are 

properly subject to Commission pole attachment rate regulation. 

Arguments which suggest that the Commission's power to regulate pole 

attachment matters is broader than that specified in RSA 374:34-a are incorrect, in 

PSNH's view. 

First, it has been suggested that the last sentence of RSA 37 4:34-a, II, indicates 

an intention by the Legislature that the Commission's regulatory authority not be 

limited to the types of attachments regulated under 47 U.S.C. § 224. That sentence 

reads: "This authority shall include but not be limited to the state regulatory authority 

referenced in 47 U.S.C. section 224(c)." The statutory reference in this sentence to 

subsection (c) of the Federal Pole Attachment Act refers to the right of a state to extend 

its regulatory authority over the rates, terms and conditions for pole attachments, and 

sets forth the requirements that must be in place for a state to properly certify to the 

4 
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FCC that it is regulating such rates, terms and conditions. PSNH maintains that it is a 

mistake to interpret this sentence as an expansion of the scope of the Commission's 

regulatory authority to attachments of persons or entities which do not strictly fall into 

the categories of either a cable television system operator or a telecommunications 

carrier providing telecommunications services. Doing so would effectively render 

meaningless the other wording in RSA 37 4:34-a, II and VI, defining the Commission's 

regulatory authority and the pole owner's nondiscriminatory access obligation in terms 

of the "types of attachments regulated under" the Federal Pole Attachment Act. The last 

sentence in RSA 37 4:34-a, II, may actually be read in harmony with this other limited 

wording of the statute by construing it to evidence the Legislature's intention not to 

restrict the Commission's authority to state regulation of just the "rates, terms and 

conditions" for pole attachments contemplated in 4 7 U.S.C. § 224(c), but to allow for 

Commission regulation of other pole attachment matters as well, aside from the rates, 

terms or conditions of attachment. This could include such other matters as, for 

example, special safety requirements, attachment construction methods to be followed, 

attachment priorities, allocation of pole space, or the extent of permissible use of boxing 

or extension arms. 

Second, it has been suggested that the Commission's power of general supervision 

of all public utilities and the plants owned, operated and controlled by them under RSA 

37 4:3 invests the Commission with the authority to regulate pole attachments beyond 

the types of attachments of cable television system operators and telecommunications 

carriers expressed in RSA 37 4:34-a. PSNH believes this argument is misguided for a 

number of reasons: 

(1) Prior to the enactment of RSA 374:34-a, the Commission did not exercise any 

jurisdictional authority over pole attachment matters under RSA 374:3, and in fact such 

5 
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authority, at least as to the attachments of cable operators and telecommunications 

carriers, was pre-empted by the FCC's primary jurisdiction under the Federal Pole 

Attachment Act. 

(2) RSA 37 4:3 extends the Commission's power to public utility pole owners and 

their pole plant, but does not necessarily invest the Commission with any authority over 

the attachments or business of any non-public utility attaching entity, such as a private 

business. Since pole attachment arrangements invariably involve one and possibly two 

public utility pole-owning entities, and one attaching party, it is conceivable that a 

jurisdictional argument predicated on RSA 37 4:3 would leave the Commission (and the 

utility pole owners) in the anomalous situation where Commission jurisdiction would 

arguably exist over only one of the two parties involved in the pole attachment matter or 

dispute. 

(3) RSA 37 4:3 grants general supervisory authority only, and does not grant 

expressly or by implication any jurisdiction over pole attachment matters. The New 

Hampshire Supreme Court, in a case involving the predecessor statute to RSA 37 4:3 

virtually identical in wording to the present statute, held that the statute's grant of 

general supervisory authority does not constitute a grant of general jurisdiction, but only 

establishes incidental or ancillary authority to enforce other specific powers granted 

elsewhere. See State v. New Hampshire Gas & Electric Co., 86 N.H. 16, 31-32 (1932). 

That specific and limited power is delegated to the Commission by RSA 374:34-a. 

(4) Even if RS,.A ... 374:3 were to be accepted as vesting the Commissi9n '.vith 

general jurisdictional authority over pole attachment matters involving utility pole 

plant, that authority must, in the event of conflict, yield to the more specific and later 

enactment of pole attachment jurisdictional authority granted by RSA 374:34-a. 

Construing RSA 37 4:3 as vesting the Commission with the authority to regulate types of 

6 
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pole attachments other than those of cable operators or telecommunications carriers 

regulated under 47 U.S.C. § 224 places it in direct conflict with the limited jurisdictional 

authority granted to the Commission under RSA 374:34-a. As the New Hampshire 

Supreme Court has instructed, the rules of statutory construction require that when a 

conflict exists between two statutes, the later enacted statute will control, particularly 

where the later statute deals with the subject matter in a specific way, as opposed to 

more general treatment in the earlier statute. See Bel Air Assocs. v. N.H. Department of 

Health & Human Services, 154 N.H. 228, 233-234 (2006). That is precisely the case 

here, and RSA 374:34-a must control the Commission's interpretation of its pole 

attachment jurisdiction, and its rules implementing the proper exercise of that 

jurisdiction. 

PSNH stated at the June 18 public hearing that PSNH does not support a pole 

attachment regulatory scheme which extends to all persons or entities which may wish 

to attach facilities of any type to PSNH's poles. Available pole space is limited. RSA 

37 4:34-a, IV, mandates that in exercising its pole attachment regulatory authority, the 

Commission "shall consider the interests of the subscribers and users of the services 

offered via such attachments, as well as the interests of the consumers of any pole owner 

providing such attachments." PSNH submits that the interests of the customers of 

cable system operators, telecommunications carriers, and pole owning incumbent 

utilities, are not served by extending pole attachment rights and remedies to individuals, 

private business entities or other potential attachers \Vhose facilities do not ser,re a 

broader public interest. If the pole attachment rules allow for private parties to attach 

to and occupy the limited communications space on a pole, this could potentially increase 

the make-ready cost impacts on other attaching entities legally entitled to access having 

to pay for changes to existing pole plant to accommodate their attachment request. 

7 
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These increased costs may, in turn, pose an added cost factor to cable system operators 

and telecommunication service providers in the expansion of their networks, and may 

ultimately discourage the expansion of broadband services throughout New Hampshire. 

Clearly, this would not be in the public interest. 

Municipal attachments for governmental, non-commercial purposes are generally 

supported by PSNH. PSNH has historically accommodated municipal police and fire 

signaling attachments to its poles for public safety purposes. As mentioned at the public 

hearing, PSNH, along with other New Hampshire incumbent pole owning utilities 

(Unitil, National Grid, and FairPoint) have been engaged for several years in a joint 

effort with the New Hampshire Municipal Association to develop a mutually acceptable 

standardized pole attachment agreement which will allow for municipal pole 

attachments to public utility poles for governmental, non-commercial purposes. That 

process is nearing completion, and the parties involved expect that a proposed standard 

form of pole attachment agreement will shortly be available for circulation to and use by 

the municipalities throughout the State. 

B. Access Standard 

The access standard set forth in proposed Rule Puc 1303.01 properly allows for a 

pole owner to deny an access request based on insufficient capacity, or for reasons of 

safety, reliability or generally applicable engineering purposes. This standard is 

consistent with provisions of the Federal Pole Attachment Act (see 4 7 U.S.C. §224(£)(2)) 

and with RSA 374:34-a, VI. However, this rule as proposed does not acknowledge the 

existence of other impediments to granting access which may be present as a result of 

other legally applicable requirements or restrictions pursuant to applicable law. As an 

example, a utility pole owner confronted with a request for access to poles situated in a 

private property right-of-way pursuant to private property easements may not be legally 

8 
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entitled, as a matter of state law, to allow the access request without violating the terms 

of the easement or its permissible scope of use. This is precisely the issue which PSNH 

is now litigating in a pending docket before the Commission involving an attachment 

request by a New Hampshire CLEC. 4 In another context, it is conceivable that a legal 

inability to grant an access request may exist as a result of a failure or refusal by the 

appropriate state or municipal licensing authority to grant the right to use or occupy the 

public highway for the proposed attachment under the New Hampshire pole licensing 

laws, RSA 231:159 et seq .. PSNH accordingly recommends and requests that the 

following sentence be added to the end of the present text of proposed Rule Puc 1303.01: 

Nothing herein shall require the owner or owners of a pole to provide access to 
such pole where such access would not be in compliance with or would violate 
other applicable law. 

PSNH believes that this additional wording would allow for recognition of those 

circumstances where the pole owner's provision of the requested pole attachment access 

would or could conflict with other applicable legal requirements or prohibitions. 

C. Notification 

Proposed Rule Puc 1303.06(a) requires a pole owner to provide no less than 60 

days prior notice to "a person with facilities attached to a pole" before removing those 

facilities, increasing any applicable rates, or modifying the facilities. On its face, the 

wording of this rule could apply to both authorized and unauthorized attachments. 

Proposed Rule Puc 1303.05 establishes the generally applicable rule that prior 

authorization from the pole owner must be obtained to attach facilities to a pole. Thus, 

unauthorized attachments do not and should not enjoy any protection under the 

Commission's pole attachment rules. To the extent proposed Puc 1303.06(a) could 

4 See the filings and legal arguments made by the parties in Commission Docket No. DT 08-146 
segTEL, Inc. - Request for Arbitration Regarding Access to Utility Poles. 
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potentially be read to extend its 60 day prior notice protection to any unauthorized 

attachments, it should be changed. That change can be accomplished by inserting the 

word "authorized" prior to the word "facilities" in the first line of 1303.06(a).5 

D. Voluntary Pole Attachment Agreements 

RSA 37 4:34-a evidences the Legislature's preference for the regulation of pole 

attachments by agreements voluntarily entered into between pole owners and attaching 

entities. RSA 374:34-a, II, delegates to the Commission the authority to regulate and 

enforce rates, charges, terms and conditions for pole attachments "whenever a pole 

owner is unable to reach agreement with a party seeking pole attachments." RSA 

374:34-a, V, makes clear that nothing in the statute "shall prevent parties from entering 

into pole attachment agreements voluntarily, without commission approval." Based on 

these provisions of the statute, PSNH believes that the Commission's final rules 

implementing the statute should encourage the negotiation and conclusion of such 

agreements, and should protect such agreements, and the expectations of the parties to 

those agreements, once they are entered into. 

To an extent, the proposed rules do strive to achieve this by mandating the 

obligation of both the pole owner and the attaching entity to negotiate an attachment 

agreement in good faith (proposed Rules Puc 1303.02 and 1303.03), and by offering the 

remedy of Commission involvement should the parties be unable to reach such an 

agreement (proposed Rule Puc 1304.01). PSNH does, however, have a concern with the 

manner in which the proposed rules treat the subject of the voluntary nature of such 

agreements once entered into. 

5 PSNH also advocates that the word "person", as used in this section to describe the attaching 
party, be changed to "attaching entity" consistent with the definition of that term as used to 
identify the parties entitled to attachment rights under the proposed rules. 
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PSNH believes that all pole attachment agreements, once entered into, should be 

conclusively presumed to have been entered into voluntarily. It is repugnant to the 

principles of good faith dealing and freedom of contract that an attaching entity may 

sign such an agreement, and then be permitted to later challenge or avoid its terms by 

asserting that it had to sign for business reasons. This is precisely the notion supported 

by proposed Rule Puc 1304.06(b), which allows for the presumption of a voluntary 

agreement to be rebutted by an attaching entity's demonstration that the signing of the 

agreement was "reasonably necessary to avoid significant delay in deployment of 

facilities."6 CLECs such as segTEL, and NECTA on behalf of cable system providers, 

have claimed that a "sign and sue" policy supported by the FCC merits such a rebuttable 

presumption, a policy supposedly predicated on the superior bargaining power of 

incumbent utility pole owners, and a predilection on the part of such pole owners to fail 

or refuse to negotiate the rates, terms and conditions of attachment in good faith with an 

intent to resist and delay third party attachment access. According to these attaching 

entities, pole attachment agreements are "contracts of adhesion", with the attaching 

party have no choice but to enter into such agreements in order to obtain access. 

PSNH strongly disagrees with this premise. In fact, PSNH believes that all 

utility pole owners under the Commission's jurisdiction in New Hampshire recognize 

and acknowledge their legal obligation to afford nondiscriminatory attachment access to 

their poles to cable television system operators and telecommunications carriers entitled 

to access. Hov1ever, it is the very essence of the requirement of nondiscriminatory access 

which necessitates that utility pole owners not discriminate among attaching entities 

6 Proposed Rule Puc 1304.06(b) would also appear to limit the presumption of a voluntary 
agreement to pole attachment agreements signed prior to July 17, 2007 (the effective dated of 
RSA 374:34-a), but PSNH sees no reason why all pole attachment agreements entered into after 
that date should not also be presumed to have been entered into voluntarily. 
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with respects to the rates, terms and conditions of such access. Thus, to comply with the 

nondiscriminatory access requirement and to avoid more favorable or different 

treatment being afforded to one attaching entity over another, utility pole owners will of 

necessity resist efforts to separately negotiate the rates and material terms and 

conditions of attachment in a pole attachment agreement. The "safe harbor" for utility 

pole owners is the treatment in the same way of all attaching entities legally entitled to 

access, in a nondiscriminatory manner. That typically means a pole attachment 

agreement with standard terms and conditions will be the preferred method of 

proceeding, as far as utility pole owners are concerned. It is fundamentally unfair to 

portray these agreements as involuntary, when it actuality such agreements are the 

product of a realistic assessment by both parties of their needs and obligations in the 

context of a legally mandated pole attachment access environment. 

PSNH accordingly recommends that proposed Rule Puc 1304.06(b) be modified to 

provide that all pole attachment agreements entered into be conclusively presumed to 

have been entered into voluntarily by both parties, and that proposed Rule Puc 

1304.06(c), relating to rebuttal of the presumption and shifting of the burden of proof be 

deleted in its entirety. 

Conclusion 

In conclusion, PSNH wishes to again acknowledge and commend the efforts of the 

Commission Staff in formulating the final proposed rules, and thanks the Commission 

for the opportunity to provide these additional comments. PSNH recommends to the 

Commission the changes to the proposed rules summarized above, in an effort to better 

align the Commission's rules with the scope of the Commission's regulatory authority 

under RSA 374:34-a, and to enhance the pole attachment regulatory environment in 

New Hampshire. 
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Date:*• 2009. 

Respectfully submitted, 

Christopher . Allwarden 
Senior Cou sel, Legal Department 
PSNH Energy Park 
780 North Commercial Street 
Manchester, NH 03101 
603-634-2459 
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CHAIRMAN 
Thomas B. Getz 

COMMISSIONER 
Clifton C. Below 

THE STATE OF NEW HAMPSHIRE 
Tel. (603) 271 -2431 

FAX No. 271 -3878 

TDD Access: Relay NH 
1-800-735-2964 

EXECUTIVE DIRECTOR 
AND SECRETARY 
Debra A. Howland 

Website: 
www.puc.nh.gov 

Scott F. Eaton, Director 
Administrative Rules Division 
Office of Legislative Services 
State House Annex, Room 219 
25 Capitol Street 
Concord, New Hampshire 03301 

Re: Notice No. 2009-79 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit St. , Suite 10 

Concord, N.H. 03301 -2429 

July 17, 2009 

Puc 1300, Utility Pole Attachments 
Commission Docket No. 08-004 
Final Proposal 

Dear Mr. Eaton: 

On May I, 2009, the Commission voted pursuant to RSA 541-A to initiate a Readoption with 
Amendment to Puc 1300, regarding Utility Pole Attachments. A rulemak.ing notice form 
required by RSA 541-A:6 was filed with the Office of Legislative Services on May 12, 2009. 
The notice scheduled the public hearing on the proposed Readoption with Amendment for 
June 18, 2009. 

The hearing was held as scheduled, and comments were received from the parties involved. 
Those comments were incorporated into the Rules. On July 16, 2009, the Commission held a 
public hearing, pursuant to RSA 91-A:2, III, and voted to approve that document as the Final 
Proposal for the Readoption with Amendment of Puc 1300. 

The Commission asks that the JLCAR consider this proposal for Approval. 

As required by the Rulemaking Manual, you will find enclosed two copies of the following: 

• A completed Appendix II-0, Cover Sheet for Final Proposal; 

• A copy of the full text of the statutory rulemak.ing authority for the rule; 
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DRM 08-004 
Puc 1300, Utility Pole Attachments 
Final Proposal 

• The established text of the final proposed rule as the "Final Proposal- Fixed Text"; 

• The established text of the final proposed rule as the "Final Proposal-Annotated 

Text"; 

• The cross reference table relative to implementation of statutes; and 

• Applicable Incorporation by Reference Statements - 3. 

Please let me know if you have any questions. 

Enclosures 

Sincerely, 

Clifton C. Below 
Commissioner 
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APPENDIX Il-G 

COVER SHEET FOR FINAL PROPOSAL 

, Notice Number 2009-79 

1. Agency Name & Address: 

NH Public Utilities Commission 
21 S. Fruit St Suite 10 
Concord NH 03301-2429 

Rule Number 

2. RSA Authority: 

3. Federal Authority: 

4. Type of Action: 

D Adoption 

D Amendment 

D Repeal 

D Readoption 

Puc 1300 

RSA 374:34-a, III 

IZI Readoption w/amendment 

5. Short Title: UTILITY POLE ATTACHMENTS 

6. Contact person for copies and questions: 

Name: 
Address: 

Lynn Fabrizio, Esq. 
NH Public Utilities Commission 
21 South Fruit Street, Suite 10 
Concord NH 03301-2429 

Title : 
Phone#: 

Staff Attorney 
603-271-2431 

7. Yes D No IZI Agency requests Committee legal counsel review and delayed Committee review pursuant to 
RSA 541-A: 12, I-a 

8. The rulemaking notice appeared in the Rulemaking Register on November 14, 2008 

SEE THE INSTRUCTIONS--PLEASE SUBMIT 2 COPIES OF THIS COVER SHEET 
AND 2 COPIES OF THE FOLLOWING: 

(and numbered correspondingly) 

9. The "Final Proposal-Fixed Text," including the cross-reference table required by RSA 541-A:3-a, Il as an 
appendix. 

10. The full text of the RSA passage granting rulemaking authority. 

11. Yes IZI N/ A D Incorporation by Reference Statement(s) because this rule incorporates a document by 
reference for which an Incorporation by Reference Statement is required pursuant to RSA 
541-A: 12, III. 

12 . Yes IZI N/A D The "Final Proposal-Annotated Text," indicating how the proposed rule was changed 
because the text of the rule changed from the Initial Proposal pursuant to RSA 541-A: 12, 
II( e ) . 

13. Yes ON/ A IZI The amended fiscal impact statement because the change to the text of the Initial Proposal 
affects the original fiscal impact statement (FIS) pursuant to RSA 541-A:5, VI. 
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APPENDIX II-G 

COVER SHEET FOR FINAL PROPOSAL 

• Notice Number 2009-79 

I . Agency Name & Address: 

NH Public Utilities Commission 
21 S. Fruit St Suite 10 
Concord NH 03301-2429 

Rule Number 

2. RSA Authority: 

3. Federal Authority: 

4 . Type of Action : 

D Adoption 

D Amendment 

D Repeal 

D Readoption 

Puc 1300 

RSA 374:34-a, III 

1:8] Readoption wlamendment 

5. Short Title: UTILITY POLE ATTACHMENTS 

6. Contact person for copies and questions: 

Name: 
Address: 

Lynn Fabrizio, Esq. 
NH Public Utilities Commission 
21 South Fruit Street, Suite 10 
Concord NH 03301-2429 

Title: 
Phone#: 

Staff Attorney 
603-271-2431 

7. Yes D No 1:8] Agency requests Committee legal counsel review and delayed Committee review pursuant to 
RSA 541-A: 12, I-a 

8. The rulemaking notice appeared in the Rulemaking Register on November 14, 2008 

SEE THE INSTRUCTIONS--PLEASE SUBMIT 2 COPIES OF THIS COVER SHEET 
AND 2 COPIES OF THE FOLLOWING: 

(and numbered correspondingly) 

9. The "Final Proposal-Fixed Text," including the cross-reference table required by RSA 541-A:3-a, II as an 
appendix. 

I 0. The full text of the RSA passage granting ru]emaking authority. 

11. Yes ~ N/A D Incorporation by Reference Statement(s) because this rule incorporates a document by 
reference for which an Incorporation by Reference Statement is required pursuant to RSA 
541-A: 12, III . 

12. Yes 1:8] NIA D The "Final Proposal-Annotated Text," indicating how the proposed rule was changed 
because the text of the rule changed from the Initial Proposal pursuant to RSA 541-A: 12, 
II( e ). 

13. Yes ONI A 1:8] The amended fiscal impact statement because the change to the text of the Initial Proposal 
affects the original fiscal impact statement (FIS) pursuant to RSA 541 -A:5 , VI. 
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TITLE XXXIV 
PUBLIC UTILITIES 

CHAPTER374 
GENERAL REGULATIONS 

Pole Attachments 

Section 374:34-a 
374:34-a Pole Attachments -

I. In this subdivision, a ""pole'' means any pole, duct, conduit, or right-of
way that is used for wire communications or electricity distribution and is owned in 
whole or in part by a public utility, including a rural electric cooperative for 
which a certificate of deregulation is on file with the commission pursuant to RSA 
301:57. 

II. Whenever a pole owner is unable to reach agreement with a party seeking pole 
attachments, the commission shall regulate and enforce rates, charges, terms, and 
conditions for such pole attachments, with regard to the types of attachments 
regulated under 47 U.S.C . section 224, to provide that such rates, charges, terms, 
and conditions are just and reasonable. This authority shall include but not be 
limited to the state regulatory authority referenced in 47 U.S.C . section 224(c) 

III. The commission shall adopt rules under RSA 541-A to carry out the 
provisions of this section, including appropriate formula or formulae for 
apportioning costs. 

IV. In exercising its authority under this subdivision, the commission shall 
consider the interests of the subscribers and users of the services offered via such 
attachments, as well as the interests of the consumers of any pole owner providing 
such attachments. 

V. Nothing in this subdivision shall prevent parties from entering into pole 
attachment agreements voluntarily, without commission approval. 

VI. Any pole owner shall provide nondiscriminatory access to its poles for the 
types of attachments regulated under this subdivision. A pole owner may deny access 
to its poles on a nondiscriminatory basis where there is insufficient capacity and 
for reasons of safety, reliability, and generally applicable engineering purposes. 

VII. The commission shall have the authority to hear and resolve complaints 
concerning rates, charges, terms, conditions, voluntary agreements, or any denial of 
access relative to pole attachments. 

Source. 2007, 340:1, eff. July 16, 2007. 
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TITLEXXXIV 
PUBLIC UTILITIES 

CHAPTER374 
GENERAL REGULA T/ONS 

Pole Attachments 

Section 374:34-a 
374:34-a Pole Attachments -

I. In this subdivision, a ""pole'' means any pole, duct, conduit, or right-of
way that is used for wire communications or electricity distribution and is owned in 
whole or in part by a public utility, including a rural electric cooperative for 
which a certificate of deregulation is on file with the commission pursuant to RSA 
301:57 . 

II. Whenever a pole owner is unable to reach agreement with a party seeking pole 
attachments, the commission shall regulate and enforce rates, charges, terms, and 
conditions for such pole attachments, with regard to the types of attachments 
regulated under 47 U.S.C. section 224, to provide that such rates, charges, terms, 
and conditions are just and reasonable. This authority shall include but not be 
limited to the state regulatory authority referenced in 47 U.S.C. section 224{c) 

III. The commission shall adopt rules under RSA 541 - A to carry out the 
provisions of this section, including appropriate formula or formulae for 
apportioning costs. 

IV. In exercising its authority under this subdivision, the commission shall 
consider the interests of the subscribers and users of the services offered via such 
attachments, as well as the interests of the consumers of any pole owner providing 
such attachments. 

V. Nothing in this subdivision shall prevent parties from entering into pole 
attachment agreements voluntarily, without commission approval. 

VI. Any pole owner shall provide nondiscriminatory access to its poles for the 
types of attachments regulated under this subdivision . A pole owner may deny access 
to its poles on a nondiscriminatory basis where there is insufficient capacity and 
for reasons of safety, reliability, and generally applicable engineering purposes. 

VII. The commission shall have the authority to hear and resolve complaints 
concerning rates, charges, terms, conditions, voluntary agreements, or any denial of 
access relative to pole attachments. 

Source. 2007, 340: 1, eff. July 16, 2007. 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document# 9073) to read 
as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:3; RSA 374:34-a 

PART Puc 1301 PURPOSE AND APPLICABILITY 

Puc 1301.01 Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just, reasonable and in the public interest. Nothing in this rule shall be construed to 
supersede, overrule, or replace any other law, rule or regulation, including municipal and 
state authority over public highways pursuant to RSA 231: 159 et seq. 

Puc 1301.02 Applicability. Puc 1300 shall apply to: 

(a) Public utilities within the meaning of RSA 362, including rural electric 
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301 :57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and 

(b) Attaching entities with facilities attached to such poles, or seeking to attach 
facilities to such poles. 

PART Puc 1302 DEFINITIONS 

Puc 1302.01 "Attaching entity" means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 

Puc 1302.02 "Boxing" means the placement of lines or cables on both the road 
side and the field side of a pole. 

Puc 1302.03 "Commission" means the New Hampshire public utilities 
comm1ss1on. 

Puc 1302.04 "Extension arm(s)" means a bracket attached to a utility pole to 
provide support for cables or wires at a distance from the pole. 

Puc 1302.05 "Facility" means the lines and cables and accompanying 
appurtenances attached to a utility pole for the transmission of electricity, information, 
telecommunications, or video programming for the public. 

1 
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Puc 1302.06 "Federal Communications Commission (FCC)" means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
regulating interstate and international communications by radio, television, wire, satellite 
and cable. 

Puc 1302.07 "Make-ready work" means all work, including but not limited to 
rearrangement and/or transfer of existing facilities, replacement of a pole or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 

Puc 1302.08 "Pole" means "pole" as defined in RSA 374:34-a, I, namely "any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301 :57." 

Puc 1302.09 "Prime rate" means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 

Puc 1302.10 "Utility" means a "public utility" as defined in RSA 362 :2, ,. 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301 :57. 

PART Puc 1303 ACCESS TO POLES 

Puc 1303.01 Access Standard. The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory. Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability or generally applicable engineering purposes. Nothing 
herein shall require the owner or owners of a pole to provide access where such access 
would violate other applicable laws, rules or regulations. 

Puc 1303 .02 Owner Obligation to Negotiate. The owner or owners of a pole 
shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conductions for such 
attachment. 

Puc 1303.03 Requestor Obligation to Negotiate. A person entitled to access 
under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and negotiate in good faith an agreement for such attachment. 

Puc 1303.04 Request for Access and Response Requirements. Requests made 
under these rules and pursuant to a pole attachment agreement for access to a utility's 
poles shall be in writing. Absent extraordinary circumstances, a survey for an application 
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not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee. If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner shall confirm the denial in writing by the 45 th day. 
The owner's denial of access shall be specific, shall include all relevant evidence and 
information supporting its denial, and shall explain how such evidence and information 
relate to the grounds in Puc 1303.01 for such denial. 

Puc 1303.05 Authorization Required. A person seeking to attach facilities to a 
pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities. 

Puc 1303.06 Notification. 

(a) A pole owner shall provide an attaching entity no less than 60 days' written 
notice prior to: 

(1) Removing any of that person's facilities, 

(2) Increasing any annual or recurring fees or rates applicable to the pole 
attachment, or 

(3) Modifying the facilities other than as part of routine maintenance or 
response to an emergency. 

(b) Attaching entities shall provide written notice to a pole owner or owners no 
less than 60 days prior to: 

( 1) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency, or to install a customer drop 
line; 

(2) Increasing the load, or weight, on a pole by adding to an existing 
attachment; or 

(3) Changing the purpose for which an existing attachment is used. 

Separate and additional attachments are subject to pole attachment application and 
licensing processes. 

Puc 1303.07 Installation and Maintenance. 

(a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electrical Code as adopted in RSA 155-A: 1,N, 
and the SR-1421 Blue Book- Manual of Construction Practices, Issue 4, Telcordia 
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Technologies, Inc. (2007), and in accordance with such other applicable standards and 
requirements specified in the pole attachment agreement. 

(b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 

(c) Where a pole or existing attachment must be brought into compliance with 
applicable standards and codes before a new attachment can be added, the cost of 
bringing that pole or existing attachment into compliance shall not be shifted to the entity 
seeking to add a new attachment. 

Puc 1303.08 Labeling of Attachments. 

Attaching entities shall clearly label their attachments with owner identification. 

Puc 1303 .09 Location of Attachments 

No attaching entity shall be denied attachment solely because the only space 
available for attachment on a pole is below the lowest attached facility. If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that a new attachment will be located above that owner's existing facilities, 
that owner shall bear 60 percent of the cost of relocation. The new attaching entity shall 
bear the remaining 40 percent of the cost ofrelocation, except where Puc 1303.07(c) 
applies. 

Puc 1303 .10 Boxing of Poles 

Pole owners may restrict the practice of boxing poles consistent with the 
restrictions it places on its own practice of boxing poles as defined in the company's 
written methods and procedures. Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.11 Use of Extension Arms. 

Pole owners shall allow limited, reasonable use of extension arms by attaching 
entities for purposes of clearing obstacles or improving alignment of attachment 
facilities. Under no circumstances may extension arms be used to avoid tree trimming 
requirements. Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.12 Make-Ready Timeframes. 

Unless otherwise agreed by parties to a pole attachment agreement, pole owners 
shall complete make-ready work within 150 days after any required pre-payments are 
rendered for any make-ready estimates provided to the attaching entity by the pole owner 
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or owners. Where make-ready work requires 10 poles or less and no pole replacements, 
the work shall be completed within 45 days after any required pre-payments for estimates 
are rendered. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.01 Voluntary Agreements. A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, VII. A party filing a petition under this part shall have the burden of proving 
that an agreement is not just, reasonable and nondiscriminatory. 

Puc 1304.02 Lack of Agreement. A pole attachment and entitled to access under 
these rules and unable, through good faith negotiation, to reach agreement with the owner 
or owners of a pole or poles subject to this chapter, may petition the commission pursuant 
to Puc 203 for an order directing the removal of facilities that are attached to a pole 
without authorization pursuant to this chapter. 

Puc 1304.03 Dispute Following Agreement or Order. A party to a pole 
attachment agreement, or a party subject to an order of the commission establishing rates, 
charges, terms or conditions for pole attachments, may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order. 

Puc 1304.04 Unauthorized Attachments. A pole owner may, but is not obligated 
to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 

Puc 1304.05 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition. Where the public interest so requires, the commission may order that 
rates, charges, terms or conditions for pole attachments be modified. 

Puc 1304.06 Rate Review Standards. 

(a) In determining just and reasonable rates for the attachments of competitive 
local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; 

(2) The interests of the consumers of any pole owner providing such 
attachments; and 
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(3) The formulae adopted by the FCC in 47 CFR § l.1409(c) through (f) 
in effect on July 16, 2007. 

(b) In determining just and reasonable rates for all other attachments under this 
chapter, the commission shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; and 

(2) The interests of the consumers of any pole owner providing such 
attachments. 

Puc 1304.07 Remedies . When the commission detem1ines just and reasonable 
rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 

6 
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Appendix 

Rule Applicable Statute 

Puc 1300 RSA 374:3; RSA 374:34-a 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document# 9073) to read 
as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:3; RSA 374:34-a 

PART Puc 1301 PURPOSE Al\ID APPLICABILITY 

Puc 1301.01 Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just, reasonable and in the public interest. Nothing in this rule shall be construed to 
supersede, overrule, or replace any other law, rule or regulation, including municipal and 
state authority over public highways pursuant to RSA 231: 159 et seq. 

Puc 1301.02 Applicability. Puc 1300 shall apply to: 

(a) Public utilities within the meaning of RSA 362, including rural electric 
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301 :57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and 

(b) Attaching entities with facilities attached to such poles, or seeking to attach 
facilities to such poles. 

PART Puc 1302 DEFINITIONS 

Puc 1302.01 "Attaching entity" means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 

Puc 1302.02 "Boxing" means the placement of lines or cables on both the road 
side and the field side of a pole. 

Puc 1302.03 "Commission" means the New Hampshire public utilities 
comm1ss1on. 

Puc 1302.04 "Extension arm(s)" means a bracket attached to a utility pole to 
provide support for cables or wires at a distance from the pole. 

Puc 1302.05 "Facility" means the lines and cables and accompanying 
appurtenances attached to a utility pole for the transmission of electricity, information, 
telecommunications, or video programming for the public. 



DT 22-047 
Attachment 11 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss

Final Proposal - Fixed Text - 7-16-09 2 

Puc 1302.06 "Federal Communications Commission (FCC)" means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
regulating interstate and international communications by radio, television, wire, satellite 
and cable. 

Puc 1302.07 "Make-ready work" means all work, including but not limited to 
rearrangement and/or transfer of existing facilities, replacement of a pole or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 

Puc 1302.08 "Pole" means "pole" as defined in RSA 374:34-a, I, namely "any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301 :57." 

Puc 1302.09 "Prime rate" means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 

Puc 1302.10 "Utility" means a "public utility" as defined in RSA 362:2, 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301 :57. 

PART Puc 1303 ACCESS TO POLES 

Puc 1303.01 Access Standard. The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory. Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability or generally applicable engineering purposes. Nothing 
herein shall require the owner or owners of a pole to provide access where such access 
would violate other applicable laws, rules or regulations. 

Puc 1303.02 Owner Obligation to Negotiate. The owner or owners of a pole 
shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conductions for such 
attachment. 

Puc 1303.03 Requestor Obligation to Negotiate. A person entitled to access 
under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and negotiate in good faith an agreement for such attachment. 

Puc 1303.04 Request for Access and Response Requirements. Requests made 
under these rules and pursuant to a pole attachment agreement for access to a utility's 
poles shall be in writing. · Absent extraordinary circumstances, a survey for an application 
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not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee. If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner shall confirm the denial in writing by the 45th day. 
The owner's denial of access shall be specific, shall include all relevant evidence and 
information supporting its denial, and shall explain how such evidence and information 
relate to the grounds in Puc 1303.01 for such denial. 

Puc 1303.05 Authorization Required. A person seeking to attach facilities to a 
pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities. 

Puc 1303 .06 Notification. 

(a) A pole owner shall provide an attaching entity no less than 60 days' written 
notice prior to: 

(1) Removing any of that person's facilities, 

(2) Increasing any annual or recurring fees or rates applicable to the pole 
attachment, or 

(3) Modifying the facilities other than as part of routine maintenance or 
response to an emergency. 

(b) Attaching entities shall provide written notice to a pole owner or owners no 
less than 60 days prior to: 

(l) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency, or to install a customer drop 
line; 

(2) Increasing the load, or weight, on a pole by adding to an existing 
attachment; or 

(3) Changing the purpose for which an existing attachment is used. 

Separate and additional attachments are subject to pole attachment application and 
licensing processes. 

Puc 1303 .07 Installation and Maintenance. 

(a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electrical Code as adopted in RSA 155-A: 1,IV, 
and the SR-1421 Blue Book- Manual of Construction Practices, Issue 4, Telcordia 
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Technologies, Inc. (2007), and in accordance with such other applicable standards and 
requirements specified in the pole attachment agreement. 

(b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 

(c) Where a pole or existing attachment must be brought into compliance with 
applicable standards and codes before a new attachment can be added, the cost of 
bringing that pole or existing attachment into compliance shall not be shifted to the entity 
seeking to add a new attachment. 

Puc 1303.08 Labeling of Attachments. 

Attaching entities shall clearly label their attachments with owner identification. 

Puc 1303.09 Location of Attachments 

No attaching entity shall be denied attachment solely because the only space 
available for attachment on a pole is below the lowest attached facility. If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that a new attachment will be located above that owner's existing facilities, 
that owner shall bear 60 percent of the cost ofrelocation. The new attaching entity shall 
bear the remaining 40 percent of the cost ofrelocation, except where Puc 1303.07(c) 
applies . 

Puc 1303 .10 Boxing of Poles 

Pole owners may restiict the practice of boxing poles consistent with the 
restrictions it places on its own practice of boxing poles as defined in the company's 
written methods and procedures. Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303 .11 Use of Extension Arms. 

Pole owners shall allow limited, reasonable use of extension arms by attaching 
entities for purposes of clearing obstacles or improving alignment of attachment 
facilities. Under no circumstances may extension arms be used to avoid tree trimming 
requirements. Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303 .12 Make-Ready Timeframes. 

Unless otherwise agreed by parties to a pole attachment agreement, pole owners 
shall complete make-ready work within 150 days after any required pre-payments are 
rendered for any make-ready estimates provided to the attaching entity by the pole owner 
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or owners. Where make-ready work requires 10 poles or less and no pole replacements, 
the work shall be completed within 45 days after any required pre-payments for estimates 
are rendered. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.01 Voluntary Agreements. A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, VII. A party filing a petition under this part shall have the burden of proving 
that an agreement is not just, reasonable and nondiscriminatory. 

Puc 1304.02 Lack of Agreement. A pole attachment and entitled to access under 
these rules and unable, through good faith negotiation, to reach agreement with the owner 
or owners of a pole or poles subject to this chapter, may petition the commission pursuant 
to Puc 203 for an order directing the removal of facilities that are attached to a pole 
without authorization pursuant to this chapter. 

Puc 1304.03 Dispute Following Agreement or Order. A party to a pole 
attachment agreement, or a party subject to an order of the commission establishing rates, 
charges, terms or conditions for pole attachments, may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order. 

Puc 1304.04 Unauthorized Attachments. A pole owner may, but is not obligated 
to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 

Puc 1304.05 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition. Where the public interest so requires, the commission may order that 
rates, charges, terms or conditions for pole attachments be modified. 

Puc 1304.06 Rate Review Standards. 

( a) In determining just and reasonable rates for the attachments of competitive 
local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

( 1) The interests of the subscribers and users of the services offered via 
such attachments; 

(2) The interests of the consumers of any pole owner providing such 
attachments; and 
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(3) The formulae adopted by the FCC in 4 7 CFR § 1.1409( c) through ( f) 
in effect on July 16, 2007. 

(b) In determining just and reasonable rates for all other attachments under this 
chapter, the commission shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; and 

(2) The interests of the consumers of any pole owner providing such 
attachments. 

Puc 1304.07 Remedies. When the commission determines just and reasonable 
rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document# 9073) to read 
as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:3; RSA 374:34-a 

PART Puc 1301 PURPOSE AND APPLICABILITY 

Puc 1301.01 Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just, reasonable and in the public interest. Nothing in this rule&tt-le shall be construed to 
supersede, overrule, or replace any other law, rule or regulation, including municipal and 
state authority over public highways pursuant to RSA 231: 159 et seq. 

Puc 1301.02 Applicability. Puc 1300 shall apply to~ 

( a) Public utilities within the meaning of RSA 362, including rural electric 
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301 :57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and7 

(b) Attaching entities with facilities attached to such poles, or seeking to attach 
facilities to such poles. 

PART Puc 1302 DEFINITIONS 

Puc 1302~.01 "Attaching entity" means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and . 
governmental entities. 

Puc 1302H0+.02 "Boxing" means the placement of lines or cables on both the 
road side and the field side of a pole. 

Puc 1302.03 "Commission" means the New Hampshire public utilities 
comm1ss10n. 

Puc 1302.04 "Extension arm(s)" means a bracket attached to a utility pole to 
provide support for cables or wires at a distance from the pole. 

Puc 1302.05 "Facility" means the lines and cables and accompanying 
appurtenances attached to a utility pole for the transmission of electricity, infom1ation, 
telecommunications, or video programming for the publicdigitnl information services. 
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Puc 1302.06 "Federal Communications Commission (FCC}" means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
regulating interstate and intcrnationalfederal communications by radio. television, wire, 
satellite and cablecommission. 

Puc 1302.07 "Make-ready work" means all work. including but not limited to 
rearrangement and/or transfer of existing facilities. replacement of a pole or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 

Puc 1302.07 '·Make ready •.york" meEH1s the mo1t1ement of cables EHld other 
facilities or the replacement of an existing pole with a taller pole to allow for additional 
attachments. 

Puc 1302.08 _"Pole" means "pole" as defined in RSA 374:34-a, L_namely "any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301 :57." 

Puc 1302.09 "Prime rate" means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 

Puc 1302.10 "Utility" means a :_public utility: as defined in RSA 362:2, 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301 :57. 

PART Puc 1303 ACCESS TO POLES 

Puc 1303.01 Access Standard. The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory. Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability orand generally applicable engineering purposes. 
Nothing herein shall require the owner or owners of a pole to provide access where such 
access would violate other applicable laws, rules or regulations. 

Puc 1303.02 Owner Obligation to Negotiate. The owner or owners of a pole 
shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conductions for such 
attachment. 

Puc 1303 .03 Requestor Obligation to Negotiate. A person entitled to access 
under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and make a reasoAable effort to negotiate in good faith an agreement for such attachment. 
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Puc 1303.04 Request for Access and Response Requirements. Requests made 
under these rules and pursuant to a pole attachment agreement for access to a utility's 
poles shall be in writing. Absent extraordinary circumstances, a survey for an application 
not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee. If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner shalltmt5t confirm the denial in writing by the 45th 

day. The owner's denial of access shall be specific, shall include all relevant evidence 
and information supporting its denial, and shall explain how such evidence and 
information relate to the grounds in Puc 1303.01 for such denial. 

Puc 1303.05 Authorization Required. A person seeking to attach facilities to a 
pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities. 

Puc 1303.06 Notification. 

(a) A pole owner shall provide an attaching entitya person with faeilities attaehed 
to a pole no less than 60 days' written notice prior to: 

(1) Removing any of that person's facilities, 

(2) Increasing any annual or recurring fees or rates applicable to the pole 
attachment, or 

(3) Modifying the facilities other than as part of routine maintenance or 
response to an emergency. 

(b) Attaching entities shall provide written notice to f!.. pole owner or owners no 
less than 60 days prior to : 

( 1) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency. or to instaJI a customer drop 
line; 

(2) Increasing the load or wei ole by adding toloading of an 
existing attachment; or 

(3) Changing the purpose for which an existing attachment is used. 

Separate and additional attachments are subject to pole attachment application and 
licensing processes. 

Puc 1303 .07 Installation and Maintenance. 
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(a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electrical Code as adopted inby RSA 155-
A: l ,IV, and the SR-1421 Blue Book-Manual o/ConstructionPractices, Issue 4, 
TelcordiaTeleeordia Technologies, Inc. (2007), and in accordance with such other 
applicable standards and requirements specified in the pole attachment agreement. 

(b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 

(c) Where a pole or existing attachment must be brought into compliance with 
applicable standards and codes before a new attachment can be added, the cost of 
bringing that pole or existing attachment into compliance shall not be shifted to the entity 
seeking to add a new attachment. 

Puc 1303 .08 Labeling of Attachments. 

Attaching entities shall clearly label their attachments with owner identification. 

Puc 1303 .09 Location of Attachments 

No attaching entity shall be denied attachment solely because the only space 
available for attachment on a pole is below the lowest attached facility. If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that a new attachment the new attaching entity will be located above that 
owner' saH existing facilities, that owner-it shall bear 60 percent of the cost of relocation. 
The new attaching entity shall bear the remaining 40 percent of the cost of relocation, 
except where Puc 1303.07(c) appliesdo so at its own expense. 

Puc 1303.10 Boxing of Poles 

Pole owners may restrict the practice of boxing poles consistent with the 
restrictions it places on its own practice of boxing poles as defined in the company's 
written methods and procedures. Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.11 Use of Extension Arms. 

Pole owners shall allow limited, reasonable use of extension arms by attaching 
entities for purposes of clearing obstacles or improving alignment of attachment 
facilities. Under no circumstances may extension arms be used to avoid tree trimming 
requirements. Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.12 Make-Ready Timeframes. 
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Unless otherwise agreed by parties to a pole attachment agreement, pole owners 
shall complete make-ready work within 150-1-80 days after any required pre-payments are 
rendered foraf any make-ready estimates provided to the attaching entity by the pole 
owner or owners. Where make-ready work requires 10 poles or less and no pole 
replacements, the work shall be completed within 45 days after any required pre
payments for estimates are rendered. Unless otherwise a-greed by the parties to a pole 
attachment agreement, make ready work shall be deemed to include all 'Nork iHeluding 
but not limited to rearrangement Ufldlor trUflsfer ofmtisting facilities, replacemeAt of a 
pele or Ufl)' other changes required to accommodate the attachrneAt of the facilities of the 
pn.·:ty requesting attachment to lhe pole. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.0 I Voluntary Agreements. A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, Vil. A party filing a petition under this part shall have the burden of proving 
that an agreement is not just, reasonable and nondiscriminatory.Lack ofAgreemeAl. A 
person requesting a pole attachment Ufld entitled to access under these mles BBd unable, 
under demonstrable eRhaustion of reasonable good faith negotiation efforts, to reach 
agreement with the owner or owAers of a pole or poles sHbject to lhis ehapter may 
petition the eommissioA plH'Sulfflt to Part Puc 203 fur an order establishing the rates, 
charges, terms and conditions fur the pole attachment or attachments. Such a petition 
shall include the information required for complaints to the FCC made pursuant to the 
terms of 47 CFR § l . l404(d) through (m) in effeet on July l6, 2007. 

Pue 1304 .02 Dispute Follo'l<'ing Agreement or Order. A party to a pole 
attachment agreement entered into on or after July 17, 2007, or a party subject to an 
order of tlw commission establishi:ng rates, charges, terms or coAditions for pole 
attachments, may petition the commission pursuant to Pue 203 for resolution of a dispute 
arising under such agreement or order. 

Puc 1304.02 Lack of Agreement.Pue 1304 .03 Unauthorized Attachments . A 
person req'..testing a pole attachment and entitledo't'IIler may but is not obligated to access 
under these rules and unable. through good faith negotiation. to reach agreement with the 
owner or owners of a pole or poles subject to this chapter, may petition the commission 
pursuant to Puc 203 for an order establishing the rates, charges, terms and eonditioes fur 
the pole attachment or attachments. Such a petitioA sllaH include the information 
required for complaints to the FCC madedirecting the removal of facilities that are 
attached to a pole without authorization pursuant to the terms of 47 CFR § l . 1404(d) 
through (m) in effect on July 16, 2007this chapter. 

Puc 1304.03 Dispute Following Agreement or Order. A party to a pole 
attachment agreement, or a party subject to an order of the commission establishing rates. 
charges. terms or conditions for pole attachments. may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order.04 
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ProeedU£e. Upon reee.ipt of a petition pursuant to this part, the eommission shall eonduet 
an adjudieative proceeding pursuant ~o Puc 203 to eonsider and rule on the petition. 
Where the public interest so requires, the eommission may order that rates. charges, terms 
or conditions for pole attachments be modified. 

Puc 1304.04 Unauthorized Attachments. A pole owner may. but is not obligated 
to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 

_ _ _ Puc 1304.05 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition. Where the public inlerest so require , the commission may order that 
rates. charges, terms or conditions for pole attachments be modified . 

Puc 1304.06 Rate Review Standards. 

(a) In determining just and reasonable rates for the attachments of competitive 
local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; 

(2) The interests of the consumers of any pole owner providing such 
attachments; and 

(3) The formulae adopted by the FCC in 47 CFR § l .1409(c) through (f) 
in effect on July 16, 2007. 

(b) In determining just and reasonable rates for all other attachments under this 
chapter, the commission shall consider: 

( l) The interests of the subscribers and users of the services offered via 
such attachments; and 

(2) The interests of the consumers of any pole owner providing such 
attachments. 

Pue 1304.06 8U£den of Proof. 

(a) A pole attachment agreement entered into •toluntarily unde£ this port shall be 
presumed to be just, £easonable and noodiseriminatory for purposes of adjudication 
before the commission. An attaehing entily filing a petition uRder this part shall hwte the 
burden of pro:ving that nn agreement entered in~o yoluntarily is not just, reasonable end 
noftdiscriminatory. 
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(b) A pole attachment agreement signed prior to July 17, 2007, shall be presumed 
to have been entered into voluntarily. An attaching entity may rebut the presumption of 
1t•oluntariness by demonstrating that signing the agreement, regardless of its terms, was 
reasonably necessary to avoid significant delay in deployment of facilities . 

(c) When the presumption of voluntariness has been successfully rebutted 
pursuant to (b) abo1t'e the bU:Fden of proving that the agreement is just, reasonable and 
nondiscriminatory shall shift to the pole owner. 

Puc 1304.07 Remedies. When the commission determines just and reasonable 
rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document# 9073) to read 
as follows: 

CHAPTER Puc 1300 UTILITY POLE ATTACHMENTS 

Statutory Authority: RSA 374:3; RSA 374:34-a 

PART Puc 1301 PURPOSE AND APPLICABILITY 

Puc 1301.0 l Purpose. The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just, reasonable and in the public interest. Nothing in this ruleRttle shall be construed to 
supersede, overrule, or replace any other law, rule or regulation, including municipal and 
state authority over public highways pursuant to RSA 231: 159 et seq. 

Puc 1301.02 Applicability. Puc 1300 shall apply to~ 

(a) Public utilities within the meaning of RSA 362, including rural electric 
cooperatives for which a certificate of deregulation is on file pursuant to RSA 301 :57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and~ 

(b) Attaching entities with facilities attached to such poles, or seeking to attach 
facilities to such poles. 

PART Puc 1302 DEFINITIONS 

Puc 1302+JO.l..01 "Attaching entity" means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 

Puc 1302~.02 "Boxing" means the placement of lines or cables on both the 
road side and the field side of a pole. 

Puc 1302.03 "Commission" means the New Hampshire public utilities 
commission. 

Puc 1302.04 "Extension arm(s)" means a bracket attached to a utility pole to 
provide support for cables or wires at a distance from the pole. 

Puc 1302.05 "Facility" means the lines and cables and accompanying 
appurtenances attached to a utility pole for the transmission of electricity, infom1ation, 
telecommunications, or video programming for the publicdigita:I. infunnation services. 
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Puc 1302.06 "Federal Communications Commission (FCC}" means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
regulating interstate and international.filderal communications by radio, television, wire, 
satellite and cablceommission. 

Puc 1302.07 ''Make-ready work" means all work, including but not limited to 
rearrangement and/or transfer of existing facilities, replacement of a pole or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 

Pue 1302.07 "Make ready v10rk" means the movement of cables and other 
facilities or the replacement of an existing pole ·.vith a taller pole to allo·N for additional 
attachments. 

Puc 1302.08 _"Pole" means "pole" as defined in RSA 374:34-a, L._namely "any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301 :57." 

Puc 1302.09 "Prime rate" means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 

Puc 1302. l O "Utility" means a ~public utility: as defined in RSA 362:2, 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301 :57. 

PART Puc 1303 ACCESS TO POLES 

Puc 1303 .0 I Access Standard. The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory. Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole when there is insufficient capacity on the pole 
or for reasons of safety, reliability orand generally applicable engineering purposes. 
Nothing herein shall require the owner or owners of a pole to provide access where such 
access would violate other applicable laws. rules or regulations. 

Puc 1303 .02 Owner Obligation to Negotiate. The owner or owners of a pole 
shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conductions for such 
attachment. 

Puc 1303.03 Requestor Obligation to Negotiate. A person entitled to access 
under these mies seeking a pole attachment shall contact the owner or owners of the pole 
and make a reasonable effort to negotiate in good faith an agreement for such attachment. 
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Puc 1303.04 Request for Access and Response Requirements. Requests made 
under these rules and pursuant to a pole attachment agreement for access to a utility's 
poles shall be in writing. Absent extraordinary circumstances, a survey for an application 
not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee. If permission for access is not granted within 45 calendar days of receiving a 
complete request for access, the owner shallmttst confirm the denial in writing by the 45th 

day. The owner's denial of access shall be specific, shall include all relevant evidence 
and information supporting its denial, and shall explain how such evidence and 
information relate to the grounds in Puc 1303.01 for such denial. 

Puc 1303.05 Authorization Required. A person seeking to attach facilities to a 
pole shall obtain authorization from the pole owner or owners prior to attaching such 
facilities. 

Puc 1303.06 Notification. 

(a) A pole owner shall provide an attaching entitya persoA with faeilities attaehed 
to a pole no less than 60 days' written notice prior to: 

(1) Removing any of that person's facilities, 

(2) Increasing any annual or recmTing fees or rates applicable to the pole 
attachment, or 

(3) Modifying the facilities other than as part of routine maintenance or 
response to an emergency. 

(b) Attaching entities shall provide written notice to f!.. pole owner or owners no 
less than 60 days prior to: 

(1) Modifying an existing attachment other than as part of routine 
maintenance or response to an emergency. or to install a customer drop 
line; 

(2) Increasing the load. or weight, on a pole by adding to loading of an 
existing attachment; or 

(3) Changing the purpose for which an existing attachment is used. 

Separate and additional attachments are subject to pole attachment application and 
licensing processes. 

Puc 1303.07 Installation and Maintenance. 
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(a) All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electrical Code as adopted iney RSA 155-
A: 1,IV, and the SR-1421 Blue Book-Manual of Construction Practices, Issue 4, 
TclcordiaTelecordia Technologies, Inc. (2007), and in accordance with such other 
applicable standards and requirements specified in the pole attachment agreement. 

(b) Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 

(c) Where a pole or existing attachment must be brought into compliance with 
applicable standards and codes before a new attachment can be added, the cost of 
bringing that pole or existing attachment into compliance shall not be shifted to the entity 
seeking to add a new attachment. 

Puc 1303.08 Labeling of Attachments. 

Attaching entities shall clearly label their attachments with owner identification. 

Puc 1303 .09 Location of Attachments 

No attaching entity shall be denied attachment solely because the only space 
available for attachment on a pole is below the lowest attached facility. If the owner of 
the lowest facility chooses to relocate its existing facilities to a lower allowable point of 
attachment so that a new attachment the Rew attaching entity will be located above that 
owner'salt existing facilities, that owneri-t shall bear 60 percent of the cost of relocation. 
The new attaching entity shall bear the remaining 40 percent of the cost of relocation, 
except where Puc l303.07(c) appliesdo so at its O'\'t'fl expense. 

Puc 1303 .10 Boxing of Poles 

Pole owners may restrict the practice of boxing poles consistent with the 
restrictions it places on its own practice of boxing poles as defined in the company's 
written methods and procedures. Such boxing shall be safely accessible by bucket trucks, 
ladders or emergency equipment and otherwise consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.11 Use of Extension Arms. 

Pole owners shall allow limited, reasonable use of extension arms by attaching 
entities for purposes of clearing obstacles or improving alignment of attachment 
facilities. Under no circumstances may extension arms be used to avoid tree trimming 
requirements. Any use of extension arms shall be consistent with the requirements of 
applicable codes, including the National Electrical Safety Code. 

Puc 1303.12 Make-Ready Timefrarnes. 
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Unless otherwise agreed by parties to a pole attachment agreement, pole owners 
shall complete make-ready work within 1501-8-0 days after any required pre-payments are 
rendered fore.f any make-ready estimates provided to the attaching entity by the pole 
owner or owners. Where make-ready work requires 10 poles or less and no pole 
replacements, the work shall be completed within 45 days after any required pre
payments for estimates are rendered. UF1less otherwise agreed by the parties to a pole 
attachment agreement, make ready work shall be deemed to include all work, including 
but not limited to rearraAgement and/or transfer of existing faei Ii ties, replacement of a 
pole or any other changes required to accommodate the attachment of lhe facilities of the 
party requesting attachment to the pole. 

PART Puc 1304 DISPUTE RESOLUTION 

Puc 1304.01 Voluntary Agreements. A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, VIL A party filing a petition under this part shall have the burden of proving 
that an agreement is not just. reasonable and nondiscriminatory.Lack of Agreement. A 
person requesting a pole attachment and eAtitled to access under these rules and unable, 
under demonstrable enhaustiofl of reasonable good faith eegotiatim1 efforts to reach 
agreement with the owner or owners of a pole or poles subject to this chapter. may 
petitioA the commission pursuant to Part Puc 203 for an order establishing the rates, 
charges, tenns aAd cond.itioAs for the pole attechrnenl or atteehmeAts. Sueh a petition 
shall include the information required for cotnplaints to the FCC made pursuant to the 
terms of 47 CFR § l . I 404(d) through (m) in effect on July 16, 2007. 

Pue 1304.02 Dispute following Agreemeflt or Order. A party to a pole 
attachment agreement entered into on or after Ju:ly 17, 2007, or a party subject to an 
order of the commission establishing rates, charges, terms or conditions for pole 
attachments, may petition the commission pursuant to Pue 203 for resolution of a dispute 
arising under such agreement or order. 

Puc 1304.02 Lack of Agreement.Puc 1304 .03 Unauthorized Attachments. A 
person requestiAg a pole attachment and cntitledo•llfler may, but is not obligated to access 
under these rules and unable, through good faith negotiation, to reach agreement with the 
owner or owners of a pole or poles subject to this chapter, may petition the commission 
pursuant to Puc 203 for an order establishing the rates, charges, terms and conditions for 
the pole attachment or attaehrneAts. Such a petition shall ioclude the information 
required for complaints to the FCC madedirecting the removal of facilities that are 
attached to a pole without authorization pursuant to the terms of 47 CfR § I . l 404(d) 
thrnugh (m) in effect on July 16, 2007this chapter. 

Puc 1304.03 Dispute Following Agreement or Order. A party lo a pole 
attachment agreement. or a party subject to an order of the commission establishing rates, 
charges, terms or conditions for pole attachments. may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order.04 
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Proeedure. Upon receipt of a petition pursuant to this part, the commission shall conduct 
tl:fl adjudieati•,e proceeding pursutl:flt lo Puc 203 to consider and rule on the petition. 
Where the publie interest so reqHires, the commission ml¼)' order that rates, charges, tenns 
or conditions for pole attachments be modified . 

Puc 1304.04 Unauthorized Altachments. A pole owner may, but is not obligated 
to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 

_ _ _ Puc 1304.05 Procedure. Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition. Where the public interest so requires, the commission mav order that 
rates, charges, terms or conditions for pole attachments be modified. 

Puc 1304.06 Rate Review Standards. 

(a) In determining just and reasonable rates for the attachments of competitive 
local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; 

(2) The interests of the consumers of any pole owner providing such 
attachments; and 

(3) The formulae adopted by the FCC in 4 7 CFR § 1.1409( c) through ( f) 
in effect on July 16, 2007. 

(b) In determining just and reasonable rates for all other attachments under this 
chapter, the commission shall consider: 

(1) The interests of the subscribers and users of the services offered via 
such attachments; and 

(2) The interests of the consumers of any pole owner providing such 
attachments. 

Pue 1304.06 Burden of Proof. 

(a) A pole attach:meRt agreement eRtered into voluRtarily Uflder this part shall be 
presumed to be just, reasonable and nondiscriminatory for purposes of adjudication 
before the commission. An attaching entity filing a petitioR under this part shall have the 
burdeR of proviRg that an agreement entered into volHflktril::,· is not just, reasonable and 
nondiscriminatory. 
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(b) A pole attaehment agreement signed prior to July 17, 2007, shall be presumed 
to ha•te beee entered into >t1oluntarily. An attaching entity may rebut the presumption of 
voluntariness by demonstrating that signing the agreement, regardless of its terms, was 
reasonably necessary to avoid significenl delay in deployment of facilities . 

(e) When the presumption of voluntariness has been successfully rebutted 
purs1:mnt to (b) ebove, the burden of proving that the agreement is just, reasonable Bftd 
nondiscriminatory shall shift lo the pole ovmer. 

Puc 1304.07 Remedies. When the commission determines just and reasonable 
rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate. Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition. 

Puc 1304.08 Interest. Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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Appendix 

Rule Applicable Statute 

Puc 1300 RSA 374:3; RSA 374:34-a 
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INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

1. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency's rules : 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite 10 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title: Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07, 1303.10 and 1303.11 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective ( or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the public (include cost and the address of the 
out-of-state agency which published the material) . 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my lmowledge and belief, this 
agency has complied with the requirements of RSA 541-A: 12, IV and Section 3 .12 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. I further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 

Name: Clifton C. Below 

Title: Commissioner 
*(" Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule .) 
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ADDENDUM 

PUC 1300, UTILITY POLE ATTACHMENTS 
NOTICE NO. 2009-79 

Puc 1303.07, 1303.10 and 1303.11 

4) The National Electrical Safety Code, 2007 edition, was issued 
by the Institute of Electrical and Electronic Engineers, Inc. 
(IEEE), New York, NY in 2007. 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The National Electrical Safety Code, 2007 edition may be 
obtained from the Institute of Electrical and Electronic 
Engineers, Inc. (IEEE), 3 Park Avenue, New York, NY 10016, whose 
telephone number is 212-419-7900 and internet address is 
www.ieee.org. The cost of downloading this material as of this 
date for a non-member of IEEE is $138.00. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright. 
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APPENDIX II-H 

INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

1. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency's rules: 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite 10 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title: Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07, 1303.10 and 1303.11 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective (or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the public (include cost and the address of the 
out-of-state agency which published the material). 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my knowledge and belief, this 
agency has complied with the requirements of RSA 541-A: 12, IV and Section 3 .12 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. I further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 Signature: 

Name: Clifton C. Below 

Title: Commissioner 
*("Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule.) 
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NOTICE NO. 2009-79 

Puc 1303.07, 1303.10 and 1303.11 

4) The National Electrical Safety Code, 2007 edition, was issued 
by the Institute of Electrical and Electronic Engineers, Inc. 
(IEEE), New York, NY in 2007. 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The National Electrical Safety Code, 2007 edition may be 
obtained from the Institute of Electrical and Electronic 
Engineers, Inc. (IEEE), 3 Park Avenue, New York, NY 10016, whose 
telepho ne number is 212-419-7900 and internet address is 
www . ieee . org . The cost of downloading this material as of this 
date for a non-member of IEEE is $138.00. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright. 
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APPENDIX II-H 

INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

1. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency's rules: 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite 10 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title : Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective ( or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the public (include cost and the address of the 
out-of-state agency which published the material) . 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my know ledge and belief, this 
agency has complied with the requirements of RSA 541-A: 12, IV and Section 3.12 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. I further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 Signature ~ ~ 
Name: Clifton C. Below 

Title: Commissioner 
*(" Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule.) 
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Puc 1303.07 

PUC 1300, UTILITY POLE ATTACHMENTS 
NOTICE NO. 2009-79 

4) The National Electrical Code, 2008, is issued by the National 
Fire Protection Association, Quincy, Massachusetts. 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The National Electrical Code, 2008, issued by the National Fire 
Protection Association, may be obtained by the National Fire 
Protection Association, of 1 Batterymarch Park, Quincy, MA 02269, 
whose telephone number is 617-770-3000 and whose internet address 
is www.nfpa.org. The cost for order a hard copy or downloading a 
PDF version of the National Electric Code, 2008 is $82.50 for non
members, as of this date. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright©. 
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INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

I. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency's rules: 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite 10 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title: Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective ( or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the pub I ic (include cost and the address of the 
out-of-state agency which published the material). 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my knowledge and belief, this 
agency has complied with the requirements of RSA 541-A: 12, IV and Section 3. l2 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. 1 further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 Signature: 

Name: Clifton C. Below 

Title: Commissioner 
*("Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule.) 
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Puc 1303.07 

PUC 1300, UTILITY POLE ATTACHMENTS 
NOTICE NO. 2009-79 

4) The National Electrical Code, 2008, is issued by the National 
Fire Protection Association, Quincy, Massachusetts. 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The National Electrical Code, 2008, issued by the National Fire 
Protection Association, may be obtained by the National Fire 
Protection Association, of 1 Batterymarch Park, Quincy, MA 02269, 
whose telephone number is 617-770-3000 and whose internet address 
is www . nfpa . org . The cost for order a hard copy or downloading a 
PDF version of the National Electric Code, 2008 is $82.50 for non
members, as of this date. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright©. 
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INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

I. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency 's rules: 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite IO 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title : Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective (or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the public (include cost and the address of the 
out-of-state agency which published the material) . 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my knowledge and belief, this 
agency has complied with the requirements of RSA 541-A:12, IV and Section 3.12 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. I further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 Signature: 

Name: Clifton C. Below 

Title: Commissioner 
*(" Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule.) 
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NOTICE NO. 2009-79 

4) The SR-1421 Blue Book - Manual of Construction Practices, Issue 
4, was issued in November 2007 by Telcordia Technologies, Inc. 
(2007) . 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The SR-1421 Blue Book - Manual of Construction Practices, Issue 
4 may be obtained through Telcordia Technologies, Inc., at 1 
Telcordia Drive, Piscataway, NJ 08854-4151, whose telephone number 
is 1-800-521 - 2673 and whose internet address is www.telcordia.com. 

The document is sold only as an enterprise license for use by an 
entire company and is quoted at a cost of $2,570.00. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright©. 



DT 22-047 
Attachment 11 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss

APPENDIX II-H 

INCORPORATION BY REFERENCE STATEMENT 

**PLEASE LIST THE FOLLOWING: 

l. Name of Agency. New Hampshire Public Utilities Commission 

2. Person who has reviewed the material to be incorporated into the agency's rules: 

Name: 

Address: 

Randy Knepper 

21 South Fruit Street, Suite 10 
Concord, NH 03301 

3. Specific rule number where the material is incorporated: 

Title: Director, Safety Division 

Phone#: 603-271-2431 

Puc 1303.07 

**PLEASE ATTACH THE FOLLOWING, numbered to correspond to the number on this sheet (a separate 
sheet is not required for every item): 

4. The complete title of the material which is to be incorporated including the date on which the 
material became effective (or a document identification number) and the title of the entity that created or 
promulgated the material. 

5. How the agency modified the text of the material incorporated, clearly identifying where 
amendments have been made to the text. 

6. How the material incorporated can be obtained by the public ( include cost and the address of the 
out-of-state agency which published the material). 

7. Why the agency did not choose to reproduce the incorporated material in full in its rules. The 
discussion shall include more than the obvious reason that it is less expensive to incorporate by reference. 

**PLEASE SIGN THE FOLLOWING: 

I, the adopting authority,* certify that the text of the material which the agency is incorporating by 
reference in these rules has been reviewed by this agency. To the best of my knowledge and belief, this 
agency has complied with the requirements of RSA 541-A: 12, IV and Section 3.12 of Chapter 4 of the 
Drafting and Procedure Manual for Administrative Rules. I further certify that the agency has the capability 
and the intent to enforce the material incorporated into the rules, as identified above. 

Date: July 17, 2009 Signature: ~ 
Name: Clifton C. Below 

Title: Commissioner 
*("Adopting authority" is the official empowered by statute to adopt the rule, or a member of the group of 
individuals empowered by statute to adopt the rule.) 
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Puc 1303.07 

PUC 1300, UTILITY POLE ATTACHMENTS 
NOTICE NO. 2009-79 

4) The SR-1421 Blue Book - Manual of Construction Practices, Issue 
4, was issued in November 2007 by Telcordia Technologies, Inc. 
(2007). 

5) The PUC did not modify the text of the incorporated material in 
any way. 

6) The SR-1421 Blue Book - Manual of Construction Practices, Issue 
4 may be obtained through Telcordia Technologies, Inc., at 1 
Telcordia Drive, Piscataway, NJ 08854-4151, whose telephone number 
is 1-800-521-2673 and whose internet address is www . telcordia . com . 

The document is sold only as an enterprise license for use by an 
entire company and is quoted at a cost of $2,570.00. 

7) The Commission chose not to reproduce the incorporated 
materials because the document is voluminous and is protected by 
copyright©. 
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JOINT LEGISLATIVE COMMITTEE ON ADMINISTRATIVE RULES 
ROOM 219 

25 CAPITOL STREET 

CONCORD, NEW HAMPSHIRE 03301-6312 

September 4, 2009 

Public Utilities Commission 
2 1 S. Fruit Street, Suite I 0 
Concord, NH 03301-2429 

Re: Final Proposal 2009-79 

Dear Commissioners: 

At its meeting on September 3, 2009, the Joint Legislative Committee on Administrative 
Rules (Committee) voted, pursuant to RSA 541-A: 13, IV, to enter a preliminary objection to 
Final Proposal 2009-79 containing rule Puc 1300 from the Public Utilities Commission 
(Commission) on utility pole attachments. The objection was based on Committee staff 
comments and public testimony to the Final Proposal, including issues of statutory authori ty. 
Public testimony includes written and oral testimony received for the August 20, 2009 and 
September 3, 2009 Committee meetings. 

for your information we have enclosed copies of the fina l Proposal, as annotated by 
Committee staff, all written public testimony, a transcript of the testimony at the August 20, 2009 
Committee meeting, and the Commission's request fo r conditional approval, dated August I 8, 
2009, as annotated by Committee staff. Please note, however, that the preliminary objection was 
made to the Final Proposal, not the request for conditional approval. A copy of the transcript of 
the Committee meeting on September 3, 2009 will be sent to you as soon as it is prepared. 

You may respond to the Committee ' s prelimina1y objection by amending the final 
proposed rule to resolve the bases for objection, by withdraw ing the rule, or by making no 
changes. You are required to respond in writing to the Committee's preliminary objection within 
45 days of the date on which it was made, which was September 3, 2009. In this instance, the 
45th day is October I 8, 2009, which is a Sunday. Pursuant to RSA 541-A: 16, IV, the deadline 
will be ex.tended to Monday, October 19, 2009. 

After the Committee has received your response, the Committee may take fwther action 
ranging from approval of the objection response to voting to support the sponsorship of a joint 
resolution to address the issues remaining with the proposal. Pursuant to RSA 54 1-A: 13, Vll(b), 
the Committee will have up to 50 days after the end of your response period to take action 
concern ing a joint resolution, although the Committee can take action prior to that date. ln this 
instance the 50th day is December 8, 2009. Please note that there is no deadline by which the 

Committee Staff (603) 271-3680 (GOS) 271-6647 FAX (603) 271-7871 TDD Access: Relay NH 1-800-735-2946 
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Committee must act to approve the rules or to enter final objections, and the Committee may do 
so even after you adopt the rules. 

Please be advised that, pursuant to RSA 54 1-A: 14, I, you may not adopt the rules until 
one of the following has occurred: I) the expiration of the objection response review period 
without the Committee having taken action with respect to voting to support the sponsorship of a 
joint resolution; or 2) the Committee has taken action that is specifically in lieu of voting to 
support the sponsorship of a j oi nt resolution. 

If you have any questions concern ing the provisions in RSA 54 1-A relative to objections, 
responses, or adoptions, please call me at 27 1-3680. 

Enc. 

cc: Lynn Fabrizio, Esq., Staff Attorney 
Richard W. Head, Esq., Sr. Asst. A.G., DoJ 

Sincerely, 

;? 

-✓C4d 7:-~ 
Scott F. Eaton 
Administrative Rules Director 
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CHAIRMAN 
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1-800-735-2964 

COMMISSIONERS 
Clifton C. Below 
Amy L Ignatius 

EXECUTIVE DIRECTOR 
Debra A Howland 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit St., Suite 10 

Concord, N.H. 03301-2429 

October 16, 2009 

The Honorable Maurice Pilotte 
Vice Chair. Joint Legislative Committee on Administrative Rules 
Office of Legislative Services 
Administrative Rules 
25 Capitol Street, Room 219 
Concord, NH 03301-6312 

Re:Response lo JLCAR,s Preliminary Objection Notice Number 2009-79 
Puc J 300, Utility Po.le Attachments, Readopt ion with Amendment 
NHPUC Docket No. DRM 08-004 

Dear Representative Pilotte: 

Tel. (603) 271-2431 

FAX No. 271-3878 

Website• 
www.puc.nh.gov 

The Joint Legislative Committee on Administrative Rules (JLCAR or Committee) entered a 
preliminary objection on September 3, 2009, to the Final Proposal for Puc 1300, Utility Pole 
Attachments, Readoption with Amendment, filed by the New Hampshfre Public LJtjlitjes 
Commission (Commission) on July 16, 2009. The Commission has carefu.Jly reviewed the 
annotations of JLCAR Staff. concerns raised by Committee members, and comments submitted 
to JLCAR by parties to this rulemaking and is pleased to submit responses herein. 

A majority of JLCAR Starrs issues were incorporated into the rule fi led on August 18, 2009, 
with the Commission' s request for conditional approval. The proposed rule has been further 
amended in this filing to reflect changes made in response to certain comments by the pru1ies, 
and are identified as new provisions in the rules submitted today. The Commission's reasons 
for those changes and for declining certain requested amendments are set forth below. ln 
addition, we bave included defmitions of key terms at Attaclunent A and a procedural history of 
lb.is rulemaking at Attachment 8. 

A. JLCAR Committee Staff Comments. Most of JLCAR Staff comments have been 
incorporated into the attached preliminary objection response proposal. Unresolved issues 
involve language that Committee Staff believes is unclear, as follows: 

- rates, charges, terms and conditions " in the public interest" [see Puc 130 I .01 and Puc 
1304.05]; 

- "just, reasonable and nondiscriminatory' ' access [see Puc 1303.01]; 
- "generally applicable engineering purposes" [see Puc 1301.01); and 
- '·extraordinary circumstances" [see Puc 1303.04]. 
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Commission Response. The provisions noted above mirror the Commission's statutory 
authority governing Commission standards of review. Using tenns that are consistent with 
statutory provisions is the clearest course, as these terms have been the subject o f years of 
judicial interpretation, and will be understood in the context of that history. Creating slightly 
different standards than those comained witl1i □ a statute or attempting to define concepts that 
have evolved over Lhe years. in our view. will lead to uncertainty rather than clarity. 

Following are examples of statutory provisions that use the plu·ases of concern: 

"public interest" and "public good" 
• RSA 365: 19 (authority to conduct independent investigations) 
• RSA 369: I (authority lo issue securities) 
• RSA 374:22-e (alteration of ten-itories consistent wJth the public good) 
• RSA 374-22-g (authorize competitive suppliers consistent with the public good) 
• RSA 374:30 (transfer or lease of utility franchises) 
• RSA 374:33 (acquisition of slack) 
• RSA 374:34-a (regulation of pole attachments) 
• RSA 378:27 (authority to impose temporary rates) 

"non-discri min ato ,·y" 
RSA 374:34-a (pole owner provide non-discriminatory access) 
RSA 378:4 (retroactive reduction is rates when no discriminatioo caused) 

"generally applicable engineering purposes" 
RSA374:34-a (may deny on basis of generally applicable engineering purposes) 

"just and reasonable'' 
RSA 374: I (service safe and adequate,just and reasonable) 
RSA 374:2 (charges for service to be just and reasonable) 
RSA 374:3-a Uust aJ1d reasonable rates) 

Committee Staff also requested that Lhe phrase ''j ust and reasonable rates" in Puc l 304.06(a) 
be changed to "maximum just and reasonable rates" to reflect related federal regulations. [See 
also Puc 1304.07.] T he federal regulations, unlike the Conunjssion ' s proposed rule, actually set 
maximum rates in ce1iain sitt1aLions. The Conunission does not intend to set rates, but rather is 
estab lishing a framework to evaluate whether the rates proposed by parties are just and 
reasonable. Adopting the language of the federal regulation at 47 CFR § 1.1409, therefore, 
would not be approp1iate. 

Committee Staff found the phrase "absent extraordinary circumstances" unclear. The phrase 
does not appear in RSAs governing the Commission, but is intended to reflect the legal principle 
o[Jorce majeure and other events beyond the contro l of a party which nevertheless result in non
complia1Jce with a provision of the rules. The Commission believes that such circumstances will 
require a case-by-case review and cannot be defined in a rule. 

Committee Staff also conunenled that references in Puc 1303.07. Puc 1303. l O and Puc 1303.11 
to the National Electrical Code as adopted in RSA 155-A: I ,N are supported by a citation to the 
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2008 Electrical Code in the Incorporation by Reference Statement (lBRS) and do not match the 
RSA citation. The Commission agrees that the date in the IBRS was incotTect and, moreover, 
that because the RSA cites lhe Code, an IBRS is not necessary. We have therefore removed the 
IBRS. We also note that the citation in RSA 155-A:l, rv is inco1Tecl and should read ''National 
Electrical Code," rather lhan "National Electric Code." 

8. Scope of PUC Jurisdiction under the Statute & Rllles. (LGC, DTC, FairPoint, segTEL) 
Several pa11ies contend that the proposed rule exceeds the jurisdjction granted the Commission 
under RSA 374:34-a. fairPoint Communications, Inc. (FairPoint) and segTEL argue that RSA 
374:34-a limits the Commission's jurisdiction to cable television and competitive local exchange 
telecommunications providers, as set forth in 47 U.S.C. section 224, the pole attachment 
provision of the federal Telecommunications Act of J 996. 

Commission Response. TI1e long history of the shared jurisdiction over pole al1aclunents between 
state and federal authorities helps to put our proposed rule into context. f.n.ilially. pole aLtachments 
were governed exclusively by local and state governments. Through the CommunicaLions AcL of 
1934, Congress gave the Federal Communications Commission (FCC)jurisdiction to establish rules 
governing pole attachments rates. tenns and conditions, but limited the FCC'sjurisdictional reach to 
tJ1ose states without regulatory autho1ity of their own over such matters. States that certify to the FCC 
that they regulate the matters addressed in federal regulations are given authority to exercise such 
powers, in addition lo all other authority they may have under state law. Upon the enactment of RSA 
374:34-a, New Hampshire certified to the FCC that it has the authority to regulate utility poles and 
their attachments. As a resuH, i□ accordance with federa l law, RSA 374:34-a and Puc 1300 establish 
tJ1e Commjssion 's jurisdiction over the rates, terms and conditions of utility pole attachments and any 
disputes concerning pole attachments lbat may arise Lmder tJ1at statute and those mies. Thus, the 
Commission is directed to ensure U1at pole attachment rates are just and reasonable, and that access Lo 
utility poles for the purpose of attaching facilities is provided Ln a nondiscriminatory manner. 

Througholll this rulemaking, there has been debate over the interpretation of RSA 374:34-a, TI: 

Whenever a pole owner is unable to reach agreement witJ1 a party seeking pole attachments, 
the commission shall regulate and enforce rates. charges, terms. and conditions for such pole 
attachments, with regard to the types of attachments regulated under 47 U.S.C. section 214, to 
provide that such rates, charges, tem,s and conditions are just and reasonable. This autbmity 
shalJ include but not be limited to the state regulatory authority referenced in 47 U.S.C. secl-ion 
224(c) (emphasis added). 

The phrase "types of attachments regulated under 47 U.S.C. section 224" has been inte1vreted by 
some lo give the Commission authority over attachments by cable television providers and 
competitive local exchange telecommunications carriers but no others; attachments by any other 
entities are outside the Commission's jurisdiction, in U1eir view. 

We believe such a reading of RSA 374:34-~ U is incmrect and would amount to no PUC regulation 
over anachments of clect1ic utilities, incumbent telephone utilities (a result that hardly could have 
been intended) or municipalities. The Commission's autho1ity to impose safety standards, which 
includes allowable weight, required space between lines, emergency management signaling and 
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required electrical safety standards, would be limited io attachments by cable television and 
competitive local exchange carriers. We believe RSA 374:34-a,Il can only be read as giving the 
Commission the auU10rity identified in 47 U.S.C. section 224(c) in addition to the authority Lhe 
Commission has w1der state law. RSA 374:34-a. in fact, makes that clear, by stating that U1e 
Commission's authority ''shall include but not be limited to Lhe state regulatory authority referenced in 
47U.S.C. section 224(c)." 

RSA 374:3 sets fmih the PUC's "Extent of Power" - "The public utilities commission shall have the 
general supervision of all public utilities am/ the plants owned, operated or controlled by tlte same 
so far as necessary to carry into efJecl the provisions of this title." The referenced title extends from 
RSA 362 to RSA 384, most of an RSA volume. RSA 374: l provides that ''le ]very public utility shall 
furnish such service and facilities as shall he ret1s011ahly safe amt adequate and in all other respects 
just and reasonable.'' (emphasis added). The poles and conduits owned by the public utilities U1at we 
regulate and that are the main subject of the proposed rule are part of the plant and facilities owned, 
operated or conlrolled and fuinished by public ulililies. We have the aulhority and duty lo supervise 
the safety and adequacy of the poles and conduits covered by U1e proposed rule and that necessarily 
includes the safety and conditions of attachments thereto. Additional discussion of the definition of 
"plant" in this context is provided in Allaclm1ent A. 

C. Entities to which the Rules Apply. LGC and DTC assert that the rules should not extend to 
municipalities that do not provide commercial telecommunications services. 

Commission Response. The Commission's rnles define "attaching entities" as including, but not 
limjted to, telecommunications providers, cable TV service providers, incumbent local exchange 
ca.iTiers, competitive local exchange carriers, electric utilities, and governmental entities (i.e., 
municipalities). The FCC definition is similar: an "attaching entity'' includes ·'cable system 
operators, telecommunications caniers, incwnbenl and other local exchange carriers, utilities. 
governmental entities and other entities with a physical attachment to the pole, duct, conduit or right 
of way." 47 CFR 1.1402(111). 

The proposed rules require attaching entities to adhere lo certain notice. safety, and good-faith 
negotiation requirements. To remove references to "governmental entities" from the definjtion of 
"attaching entities" subject to lhese rules, as LGC and OTC propose, would be to remove any 
enforceable requirement Ll1a1 municipalities adhere lo ce1tain notice, safety, and good-faith negotiation 
provisions with respect to placing attachments on poles. The Commission considers it a statutory duty 
to ensme Urnt all poles and attachments are installed and maintained in fLLll compliance with applicable 
safety codes and requirements, which include the right of pole owners who are responsible for Lhe 
operation and maintenance of poles to be notified of faci lities that are attached to those poles. 

D. Facilities to wbicb the Rules Apply. LGC fOLmd tl1e definition of''facility" to be unclear. Based 
on a September I I, 2009 meeting with LGC representatives, we have amended U1e proposed language 
of Puc 1302.05 lo include "or for public safety purposes". 

E. Cost Sharing Provisions. Fair Point argues that lhe cost-sharing provisions of Puc 1303.09 
result in an unconstitutional taking and violat ion of due process. 
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Commission Response. lncumbent local exchange carriers (.ILECs) such as FairPoint typically 
attach al the lowest pe1111issible point on a pole in accordance wilh safety standards, given lbe sag 
factor of heavier telecom lines. However, ILEC attachments have historically been placed a1 some 
point above the lowest pe1missible point before other caniers needed space on the poles. This might 
have occurred, for example, where an lLEC wished to create a straighter Line over uneven terrain, or 
for ease of access and maintenance. 

FairPoint has testified that, for reasons unrelated to safety concerns, its attachments are not 
always located at U1e lowest legal and feasible point on a pole. FairPoint argues that requiring it 
to shoulder 60% of the cost to move its facili ties lower on a pole to make room for a new 
attachment and comply with safety standards and practices constitutes a taking under Lhe law in 
violation of due process. FairPoint does not cite any authority to support its position. 

FairPoinl's aim is lo maintain a consistent height of its attachments all the way down the line, and 
reserving lbe lowest feasible position on a pole pem1its them lo do that. However. FairPoint and its 
predecessors have often placed their attachments at a location higher than the lowest permissible 
position, given the lack of competition for space on poles in years past. As a result, in many cases the 
only available space for a new entity seeking attachment is below FairPoint's lines. FairPoint and 
other incumbent telephone companies would like to charge new attachers 100% of U1e cost to move 
their lines to make space available. Several parties argued U10se costs should be borne in whole or in 
part by the inctm1bent telephm1e company. 

The Commission believes the proposed rules, which establish a 60/40 cost sharing, are a fair and 
balanced resuJt reflecting the competing positions advanced in this proceeding. Our initial 
proposal placed I 00% of the cost burden on the incumbent telephone companies such as 
FairPoint. In response to comments, we amended the original provision to require the entity 
seeking a new attachment to bear 40% of those costs. fn addition. of course, the pole owner will 
recover operational and maintenance costs for its utility poles and wires Urrough attachment fees 
that will recur for lhe duration of an attachment agreement. Furthermore, in lhe event an 
incumbent telephone company's facilities cannot be lowered to make room for new attachers due 
to safety and engineering concerns. U1e request to attach may be denied. 

F. Provisions regarding "boxing" and "extension arms." At the JLCAR hearing, FairPoint 
recommended deleting lhe provisions allowing limited use of "boxing" and ··extension anns" 
found at Puc 1303.10 and 1303.11. 

Commission Response. The Commission disagrees. Pole owners expressed concern that U1e use of 
boxing and extension am1s creates unnecessary safely risks and should be allowed in extremely 
limited circumstances. Would-be attachers, on tbe 0U1er hand, pointed out U1at U1e pole owners 
U1ernselves use boxing and extension arms at limes. and that these practices arc occasionally U1e only 
cost-effective way to attach to utility poles, gjven existing attachments and the location on the poles of 
U1ose attachments. 

l11e proposed rule limits the use of boxing and extension ai111s, subject to compliance with safety 
standards. We believe U1e inclusion of these provisions strikes an approp1iate balance and is in the 
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best interest of all parties, as it provides a framework that will discourage the unautho1ized or 
indiscriminate use of such practices, while providing recourse as needed. 

G. Concerns raised by segTEL. segTEL made numerous suggestions, several of which have 
been incorporated in the dra11 submitted herewith. These changes include: (a) tightening the 
provision lhat authorization be obtained prior to attaching facilities to a po le by requiring 
authorization to be made or denied within 45 days, and (b) tightening response provisions for 
make-ready work. Puc 1303.05, and 1303.12. We also agree with segTEL that the reference to 
the Telcordia Blue Book Manual of Construction Procedures is inappropriate, as it is not an 
industry-wide standard, but a standard speci fie to FairPoint and other former Bell Telephone 
companjes. Puc 1303.07 as proposed herein deletes the reference to the Telcordia Blue Book. 

Fmiher arguments by segTEL, not adopted by the Commission. include: 

( 1) federa l law preempts RSA 231: 159 e/ seq.; 
(2) prepayment of estimated survey and make-ready costs is umeasonable; 
(3) time is of the essence in allowing attachments on existing poles and therefore 

timeframes set forth in the rules should be sho11ened; 
( 4) the mies shou Id not penn it the removal of unautho1ized attachments at alJ; and 
(5) pole attachment agreements that pre-date RSA 374:34-a should be presumed to be 

contracts of adhesion. 

Commission Response. WiU1 respect to the federal preemption assertion, the Commission 
believes that the auU1ority granted municipalities under RSA 231: 159 et seq. is not altered by this 
rule. With respect to prepayments, timeframes, and the removal of w,authorized attachments, 
the Commission believes that the rule balances the competing interests of competitor providers 
such as segTEL and pole owners. Regardjng segTEL's asse11ion that pole attachment 
agreements that pre-date RSA 374:34-a should be prestrn1ed to be contracts of adhesion, we find 
no persuasive basis to reach such a conclusion. To the extent that a party to a pre-existing 
attachment agreement believes an agreement to be onerous, unfair or unreasonable, it can seek 
dispute resolution from the Commission. 

H. New England Cable and Telecommunications Association {N ECT A). NECTA argues 
that Puc 1304.06, Rate Review Standards. should adopt a single rate based on the Federal 
Communications Commission's cable rate for attaclm1ents, and that the 60-day advance notice 
reqttirement for performing pole-related work, including upgrading of cable facilities using fiber 
over-lashing, is too long. 

Commission Response. The Commission took NECTA's arguments into consideration in U1e 
underlying rulemaking proceeding. Puc 1304.0S(a) does not mandate any particular rate setting 
methodology, lbough it instructs the Commission to consider an FCC rate setting formula that 
employs a 2-tiered p1icing system, as well as the interests of the subsciibers, users and conswners 01 
the services provided via pole attachments. We believe the proposed mle fairly balances the 
compet..ing interests. Further, we do not believe thaL shortening the notice requirement of Puc 1303.06 
to less than 60 days is in the public interest 
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I. Fibertech Networks, LLC (Fibertech). Fiberiech supports the Commission's actions lo 
support the origina l make-ready time frames, but suggests that the timeframes should be 
shot1ened in future iterations of the rules. Given the nature of Fibertech 's comments, the 
Commission did not amend the proposed rule. 

,J. New Hampshire Local Government Center (LGC). LGC makes the followi ng arguments 
in its various submissions to JLCAR including its September 3 PowerPoinl presentation: 

(I) The purpose slalemenl in Puc 130 I .Ol violates the Administrative Rules Manual by 
requiring compliance with "other law.'' 

(2) The rules exceed the Commission's s tatutory authority by including governmental 
entities in the definition of "anaching entity"' in Puc 1302.0 I. 

(3) The definition of"attaching entity" set fo rth in Puc J 302.0 I should not include 
governmenta l entities unless such entities are also telecommunications service 
providers. 

( 4) The rul es fail lo consider private property rights of pole owners and owners of land 
on which a pole is set and should not apply lo po les placed pursuant to private 
agreement with landowners. 

(5) The access standard set forih in Puc 1303.01 does not completely set forth potential 
reasons for denial of an attachment request. 

(C>) Tbe rules fai l to expl icitly acknowledge the role of municipalities as the licensing 
authority for installation of equipment in a municipal right or way. 

(7) The proposed rules for dispute resolution should be placed within the Commission's 
PUC 200 rules; moreover, they fail to provide municipalities adequate notice and 
opportunity to be heard. violate RSA 541-A:39, vio late the requirement that proposed 
allachments serve the public good, and violate the requirement that a license be 
obtained prior to commencing a proceeding. 

Commission Response. 

(1 ): Regarding the purpose statement, Puc 1301.01. Lhe proposed rule does not "require 
compliance" with any laws that faU outside the scope of Commission jurisdiction. The provision 
simply slates that ''nothing in this rule shall be construed to supersede, overrule, or replace any 
other law, rule or regulation, including municipal and stale authority over public highways 
pursuant to RSA 23 l : 159 et seq." The Commission, in fact, added this language to address the 
LGC's request that the Puc rule explicitly recognize the municipal Licensing statutes cited. The 
better course would be to delete the phrase ''including ... RSA 23 1 :159 et seq.", as we believe 
agency rules should not codify statutes unrelated to o ur authority lo regulate utilities and Lheir 
plant, including poles and pole attachments. To address Lbe LGC's concerns, however, we are 
prepared lo leave the provision as drafled. 

(2) and (3 ): Regarding lhe LGC's assertion Lhat ''attaching entities" should not apply to 
municipalities, we respectfully disagree. As noted in the discussion of scope and jurisdiction al 
sections Band C above, we believe our authority extends to attachments on all public utility 
poles and utility plant, including attachments by municipalities. We also disagree thal the 
applicability of this rule should be limited lo municipa lities thaL are a lso telecommunications 
service providers. As noted above. our jurisdiction is based on our s tatutory mandate to ensure 
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safe and reliable service and facilities. That role includes enforcement of applicable safety codes 
and related measures that ensure utility plant and facilities are safely operated and managed. We 
believe that, for public safety reasons, municipalities should not be pem1itted to attach facilities 
to utility poles without adherence to cen ain minimum notice and safety requirements, as 
established in this rule. 

(4): The LGC asse1is that the Commission has no autho rity to adjudicate disputes that concern 
poles and attachments located on private property under private easement. We find no basis to 
conclude that the Superior Court is the only venue i11 which landowner disputes may be 
adjudicated; in fact. the Commiss io n has long provided a fonun for disputes of private 
landowners who take issue wi th utility casements and facilities located on their property. 

(5): Regarding the LGC's claim that the access standard set forth in Puc 1303.01 does not 
completely set forth potential reasons for denial of an attachment request, we disagree. The 
proposed rule provided that "[n]othing herein shall require the owner or ovvners of a pole to 
provide access where such access would violate other applicable laws, rules or regulations" 
whjch seems lo have been the type of situation about which the LGC is concerned. To tbe extent 
that this language was not clear enough, we have proposed amending Puc 1303.0 I, to provide 
that a pole owner may deny an attachment if it does not possess the authority to allow the 
attachment, wbich arguably might include s ituations wbere a po le owner would violate the terms 
of an otherwise lawful and vaJid municipa l license or other law, rule or regulation or where they 
do not posses the necessary property rights lo lawfull y allow the proposed allachmenL 

(6) Regarding the LGC' s request that municipal licensing laws be codified w ithin this rule or that 
compliance with such laws by attaching entities be a precondition to a public utility's 
authorization for access to poles pursuant to PUC rules. we do not believe an agency rule should 
address the authority of municipalities under other s tatutes where the legislature has not granted 
the PUC any jurisdiction or enforcement authority over such statutes. 

(7): Regarding the LGC assertion lhat the Commissio n may respond lo a petition for dispute 
resolution with something other than an adjudicative process, the language of the rule itself 
resolves the issue. Puc 1304.03 c learly stales that a pole owner may "petition the commission 
pursuant to Puc 203 .... " Puc 1304.05 states that in response lo a petition the Commission shall 
conduct ''an adjudicative proceeding pursuant to Puc 203 ... " Puc 203. which is Lilied 
"Adjudicative Proceedings," spells out the standards for adjudicated matters before the 
Commission. Regarding the request that che rules s tate that the Commission shall notify 
munjcipalities in the case of petitions for dispute resolution, it is clear that when RSA 54 1-A:39 
requires such notice, the Commjssion is bound lo provide ii. Though we do not believe il is 
necessary Lo idenLif y every statute or rule that governs an agency. our objection response 
amendment to the proposed rnle now includes a reference to RSA 541-A:39 as requested. 

Regarding tbe claim that the rules would violate the requirement that proposed attachmen ts serve 
the public good, the Commission finds no basis to agree. The purpose language of Puc 1301.01 
makes clear that the rules are intended Lo result in "rates. charges, terms and conditions for pole 
attachments that are just. reasonable and in the public interest." (emphasis added). 
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Finally, regarding the c laim that the rules would violate the requirement that a license be 
obtained prior to commencing a proceeding, we have included language that makes clear that an 
owner of a pole may deny a request for attachment when it does not have the authority to allow 
the attachment to take place, which might include instances in which a municipal license has not 
been obtained pursuant lo RSA 231:161. See Puc 1303.0l(c). 

K. Donahue, Tucker & Ciandella on behalf of 5 municipalities (OTC). DTC asserts a 
number of arguments regarding municipal authority, as follows: 

( I) Definition of Governmental Entities. Munjcipality representative OTC requested that we 
limit the applicability orthe pole attachment niles to only those governmental entities 
attaching facilities for commercial purposes. Munfoipaljties maintain that any non
commercial facilities they may wish to attach to utility poles should not be subject lo the 
vruious provisions of the proposed rules, such as notification requirements, cost-sharing 
provisions. duty to negotiate, dispute resolution, and burden of proof, among others. 

(2) Reference to MLLTlicipal Licensing Statutes. Mw1jcipal representatives have been adamant 
in requesting references to pole licensing statutes in the Commission' s pole attachment 
rules, including a provision U1at states that all attachments must be properly licensed. In 
effect, municipalities would like the Commission's mles to codify the statutory licensing 
requirements set forth in RSA 231 : 159 et seq. 

(3) Reservation of Space. The murucipalities also assert that, based on industry practice, 
certain historic pole license agreements, and statuto1y licensing authority, they are entitled to 
reserve space for future attachments on aU poles indefinitely and free of charge. Other 
attaching entities competing for available space oppose the municipalities' position on this 
issue. 

Commjssion Response. 

(I) Regarding the claim that U1e rules only apply to municipalities attachjng facilities for commercial 
purposes, the Commission disagrees. We beLieve that the overarching purpose of U1ese ruJes is to 
establish minimum guidelines for the practice of anaching faci lities Lo utility poles. Certain guidelines 
ru·e aimed at ensuring that pole owners are not subject Lo unauthorized attachments, as the pole owners 
are ultimately responsible for lhe safety and reliability implications of all attachments. The proposed 
rules do not mandate rates for non-commerciaJ municipaJ attachments; all other provisions are 
designed to ensw·e public safety and reliability of service, while balancing the interests of pole owners 
and attachers. 

(2) Regarding municipal authority Linder RSA 23 l: 159, see the response _in Section G and J (6) and 
(7) above. 

(3) Regarding the claim that municipalities are entitled to reserve space on poles free of charge. we are 
concerned tJ1al, in an era of competitive provision of teleconrn1unications and 0U1er services that 
require attachment to utility poles, which by their nature are limited in space, such an automatic 
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reservation might have a disc1iminatory impact and might undemline the potential for greater 
competition in provision of services. Nonetheless, U1e proposed ntle does not categorically preclude 
reservation of space by municipalities under lhe terms of a Ucense agreement. Furthermore. the 
proposed mies do not establish rates for non-commercial mw1icipal attachments. 

L. Conclusion. After carefu 1 review and consideration of all of the bases for preliminary 
objection by JLCAR, we have made certain amendments lo the attached proposed rule. We 
believe that the resulting rule is fair, just and reasonable, and reflects a balanced result that is in 
the public interest and in full accordance w ith our statutory mandate. 

Thank you for your consideration. 

Sincerely. 

~0 
Thomas B. Getz 
Chairman 

Cc: Members of the Joint Legislative Committee on Administrative Rules 
Scott Eaton. Staff Director 

LO 
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ATTACHMENT A 

Pursuant to the Committee's request and in the interest of clarifying certain key concepts, we provide 
definitions of Pole Attachments, and Alloching Entities and Utility Plant. 

A "pole attachment" is defined in RSA 374:34-a as ''any pole. duel. conduit, or right-of-1-vay thar i:,· 
used for wire comm1111icario11s or electricity distribution and is owned in 1v/10le or in parry by u public 
utility" (emphasis added). The FCC defines it as ·•any attachment by a cable television system or 
provider of telecommunications se1vice to a pole. duct_ conduit. or 1ight-of-way owned or controlled 
by a utility.'' 47 CFR 1.1402(b). 

The FCC defines an "attaching entity'' as including "cable sysLem operators, telecommunications 
carriers, incw11benl and other local exchange carriers. utilities. govenm1ental entities and other entities 
with a physical attachment to the pole. duct, conduit or right of way.'' 47 CPR l.1402(m). 

The Commission's rules similarly define •·attaching entities" as including, but not limited to, telecom 
providers, cable TV service providers, TLECs, CLECs. electric utilities, and governmental entities 
(i.e., municipalities). 17,e rules define "facility" as "the lines and cables and accompanying 
appurtenances attached to a utility pole for the transmission of electricity, infonnation, 
telecommunications, or video programming for the public.'' Puc 1302.05. 

The te1m "plant" in the utility context is not defined in and of itself in theRSAs but falls within the 
definihon of''public utility" under the Commission's statutory mandate and appears in nWTierous 
other Commission aulhoril:ies. RSA 374:3 grants the Commission general supervisory autho1ity "of 
all public utilities and the plants owned, operated or conlmlled by the same". 

"Public utility'' is defined in RSA 362:2 as including "every corporation, company, association, joint 
stock association, partnership and person -·. owning, operating or managing any plant or equipment 
or any part of the same for the conveyance of1elepho11e or telegraph messages orfor the mw1ufi1cture 
orfurn;s/,ing of Ught. heat, sewage disposal. power or water for the public. or in the generation, 
tra11smissio11 or sale of electricity ultin1ately sold to the public ... (emphasis added). 

PUC rules set fc>Jth ce1tain safety standards requirements that utilities must meet in U,e construction, 
instaJ!ation and maintenance of their "plant, structures and equipment and lines" (see, e.g .. Puc 306.0 I 
- electric; Puc 4l3.0l - incLLmbeat local exchange carriers). 

The PUC rules further require utilities to file certain accounting elements, including calculations of 
rate base components such as "uti lity plant in se1vice," aml analyses of plant accounts (see, e.g .. Puc 
308.1 I - electric; Puc 429,04 - incumbent local exchange caniers). New Hampshire utilities must 
comply with federal and Slate accounting standards as set forth in applicable Unifom1 Systems or 
Accow1ls (see, e.g.. Puc 307 .04 - electric; Puc 414.0 I - incun1bent local exchange carriers). Electric 
companies mLLst comply with the Federal Regulatory Energy Commission and U.S. Department of 
Energy's "Uniform System of AccOLmts Prcsc1ibcd for Publjc Utilities and Licensees Subject to 
Provisions oflhe Federal Power Act.' ' Within Lhat System of Accounts, the Elect1ic Plant Cruut of 
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Accounts lists "Poles, towers and fixtures" Lmder ''Distribution Plant" (see l 8 CFR IO 1.364). 
Incumbent local exchange carriers must comply with the Uniform System of Accounts for 
Telecommunications Companies," under which "Property, Plant and Equipment'' includes "Poles'' 
(see Section 403.03(q) of PART Puc 409). 

Webster's New Collegiate Dictionary ( 1981) defines "plant" (in lhis context) as '"the land, buddings, 
machinery, apparatus, and fixtures employed in carrying on a trade or an industrial business," "the 
total facilities available for production or service," and "the buildings and other physical equipment of 
an institution.'' 
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ATTACHMENT B 

Procedural Background 

Under RSA 374:34-a, the Commission was granted authority to regulate rates, tenns and conditions of 
attachments to utility poles. IJ1 accordance with the stature, we adopted interim rules for effect on 
January 17, 2008. The interim rules expire on January 17, 20 I 0. An lnjtial Proposal for regular rule 
Puc 1300 was filed wilh JLCAR on May 12. 2009; a Final Proposal was filed on July 17, 2009: a 
Request for Conditional Approval was filed on August 18, 2009. 

111e underlying initial and final rulemakings included five opportunities for parties to comment on the 
proposed rule, including a public hea1ing held on June 18, 2009. (See Attachment C for a sununruy of 
comments received.) Two technical sessions were held, in addition lo separate meetings held by party 
request with pole owners, competitive telecommunications carriers, and municipal representatives. 
Furthem1ore, on September 11 , 2009, Commission representatives met with lhe Executive Director 
and staff of the Local Government Center. 

Participants in the underlying comment process included representatives from: 
• PSNH 
· Unitil 
• National Grid 
• New Hampshire Electric Cooperative 
• FairPoint Communications 
• New Hampshire Telephone Association (NHT A) 
• TDS Telecom 
• Granite State Telephone 
• segTEL 
• New England Cable & Telecommw1ications Association (NECTA) 
• New Hampshire Local Government Center (LGC)/NH Municipal Association 
• Town of Hanover and, jointly represented through Donahue, Tucker & Ciru1cJella (DTC) as 

cow1sel, lhe towns of Exeter, Hanover, Keene, Portsmouth, Newmarket, Salem, Seabrook, Raymond, 
and Stratham 

• Cities of Concord. Manchester, and Keene 
• Fire Departments of Concord, Manchester, Nashua, Keene, Claremont, and Peterborough 
• New Hampshire Department of Transportation 
• New Hampshire Department of Justice 
• Commission Slaff 

In developing its IJ1itial and Final Proposals. U1e Commission considered all comments, both written 
and oral. 1t also considered issues explored in U1e course of an underlying generic investigation on 
utility pole practices launched in 2005 (Docket No. OM 05-172), the federal legal framework, and U1e 
statutory mandate set fo1th in RSA 374:34-a. 
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COMMENTS OPPORTUNITIES IN PUC 1300 RULEMAKING 

COMMENTS RECEIVED PRIOR TO THE COMMENCEMENT OF PUC FORMAL RULE!\-UKING 

• PUC 1300 Draft lnitial Proposal Circulated 10 Parfas for Commem by 3/5/08 
o Comments submitted to Staff 

• PSNJ-J 
• 
• 
• 

National Grid 
NECTA 
iliford Networks 

• 
• 
• 
• 

segTEL 
Verizon 
Eight ILECs 
Municipalities (OTC) 

• PUC 1300 Drafl lrutial Proposal Circulated to Parties for Comment by 6/2.5/0S 
o Comments submitted to Staff 

• NECTA 
• segTEL 
• NHTA 
• Local Govemmenl Centt:r 

• PUC 1300 Draft Lnitial Proposal Circula1cd to Part1es for Comment by 12/5/08 
o CommeDts submitied to Staff 

• FairPoinl PSNH 
• Municipalities (DTC) . segTEL 
• National Grid . City of Keene 
• NECTA . Local Government Center 
• NH Telephone J\.ssociat1011 

AFTER COMM.Et CEMENT OF FORMAL RULEMAKING ON i\lJA Y I , 2009 

• PUC 1300 Rule - Commission Hearing on initial Proposal for Regular Rules (6/18/09) 
o Comments submitted formally to the Commission by 6/25/09 

• Fiber Tech Networks. LLC • PSNH 
• Fairpoinl • NECJ'A 
• segTEL • Municipalities (OTC) 
• National Grid • U11i1il 
• NHTA 

• PUC 1.300 Rule - Commission Approval ofFinaJ Proposal for Regular Rules (7/ l 6/09) 

Comments submitted to ,ILCAR prior to or on JLCAR hearing dates (8/20/09 & 9/3/09) 

• Fairpoint . NECTA . Local Government Center • PS1'1J--l . Municipalities • segTEL 
• FiberTech 

On Septembc:r 3. 2009. JLCAR voted to enter a preliminary objection to Final Proposal 2009-79 contaimng rule Puc 1300. 
On October L 2009, Commission Staff sent :ill panies to the docket a copy of comments received prior to or on lhe date of 
the JLCAR hearing (above) and invited addilional comments for its prelfrninary objection response. 

o Conunents received subsec1ucnt to JLCAR's preliminary ohjectioo (10/7/09) 
• PSNH 
• Local Govemmeut Center 
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Readopt with Amendment Chapter Puc 1300, effective 1-17-08 (Document # 9073) to read 
as follows: 
 
CHAPTER Puc 1300  UTILITY POLE ATTACHMENTS 
 
Statutory Authority:  RSA 374:3; RSA 374:34-a 
 
PART Puc 1301  PURPOSE AND APPLICABILITY 
 

Puc 1301.01  Purpose.  The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just, reasonable and in the public interest.  Nothing in this rule shall be construed to 
supersede, overrule, or replace any other law, rule or regulation, including municipal and 
state authority over public highways pursuant to RSA 231:159 et seq. 

 
Puc 1301.02  Applicability.  Puc 1300 shall apply to: 
 
(a)  Public utilities within the meaning of RSA 362, including rural electric 

cooperatives for which a certificate of deregulation is on file pursuant to RSA 301:57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and  

 
(b)  Attaching entities with facilities attached to such poles, or seeking to attach 

facilities to such poles. 
 
PART Puc 1302  DEFINITIONS 
 
 Puc 1302.01  “Attaching entity” means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 
 
 Puc 1302.02  “Boxing” means the placement of lines or cables on both the road 
side and the field side of a pole. 
 

Puc 1302.03  “Commission” means the New Hampshire public utilities 
commission. 

 
Puc 1302.04  “Extension arm(s)” means a bracket attached to a utility pole to 

provide support for cables or wires at a distance from the pole. 
 
Puc 1302.05  “Facility” means the lines and cables and accompanying 

appurtenances attached to a utility pole for the transmission of electricity, information, 
telecommunications, or video programming for the public or for public safety purposes. 
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 Puc 1302.06  “Federal Communications Commission (FCC)” means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
regulating interstate and international communications by radio, television, wire, satellite 
and cable.  
 

Puc 1302.07  “Make-ready work” means all work, including but not limited to 
rearrangement and/or transfer of existing facilities, replacement of a pole, or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 
 
 Puc 1302.08  “Pole” means “pole” as defined in RSA 374:34-a, I, namely “any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57.” 
 
 Puc 1302.09  “Prime rate” means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 
 
 Puc 1302.10  “Utility” means a “public utility” as defined in RSA 362:2, 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301:57. 
 
PART Puc 1303  ACCESS TO POLES 
 
 Puc 1303.01  Access Standard.  The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory.  Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole: 
 

(a) When when there is insufficient capacity on the pole; 
 
(b)   or Ffor reasons of safety, reliability or generally applicable engineering 

purposes; or 
 

(c)  W.  Nothing herein shall require the owner or owners of a pole to provide 
access where the pole owner(s) does not possess the authority to allow the 
proposed attachment.such access would violate other applicable laws, rules or 
regulations. 

 
Puc 1303.02  Owner Obligation to Negotiate.  The owner or owners of a pole 

shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and condiuctions for such 
attachment. 
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Puc 1303.03  Requestor Obligation to Negotiate.  A person entitled to access 
under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and negotiate in good faith an agreement for such attachment. 

 
Puc 1303.04  Request for Access and Response Requirements.  Requests made 

under these rules and pursuant to a pole attachment agreement for access to a utility’s 
poles shall be in writing.  Absent extraordinary circumstances, a survey for an application 
not exceeding 200 poles shall be completed and the results communicated to the 
applicant seeking to attach within 45 days of receiving a completed application and 
survey fee.  Pole owners shall issue authorization of access in writing within 45 days.  If 
permission for access is not granted within 45 calendar days of receiving a complete 
request for access, the owner shall confirm the denial in writing by the 45th day.  The 
owner’s denial of access shall be specific, shall include all relevant evidence and 
information supporting its denial, and shall explain how such evidence and information 
relate to the grounds in Puc 1303.01 for such denial.   
 

Puc 1303.05  Authorization Required.  No A person may seeking to attach 
facilities to a pole without shall obtain authorization in writing from the pole owner or 
owners prior to attaching such facilities, in accordance with Puc 1303.04.   

 
 Puc 1303.06  Notification.   
 
 (a)  A pole owner shall provide an attaching entity no less than 60 days’ written 
notice prior to: 
  

(1)  Removing any of that person’s facilities;, 
 
(2)  Increasing any annual or recurring fees or rates applicable to the pole 
attachment;, or 
 
(3)  Modifying the facilities other than as part of routine maintenance or in 
response to an emergency.  

 
  (b)  Attaching entities shall provide written notice to a pole owner or owners no 
less than 60 days prior to: 
 

(1)  Materially modifying an existing attachment other than as part of 
routine maintenance or in response to an emergency, or to install a 
customer drop line; 
 
(2)  Materially iIncreasing the load, or weight, on a pole by adding to an 
existing attachment; or 
 
(3)  Changing the purpose for which an existing attachment is used. 
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(c)  Separate and additional attachments are subject to pole attachment application 
and licensing processes. 
  
 Puc 1303.07  Installation and Maintenance.  
  
 (a)  All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, and the National Electrical Code as adopted in RSA 155-
A:1,IV, and the SR-1421 Blue Book – Manual of Construction Practices, Issue 4, 
Telcordia Technologies, Inc. (2007), and in accordance with such other applicable 
standards and requirements specified in the pole attachment agreement.   
 
 (b)  Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 
 
 (c)  Where a pole or existing attachment is not in must be brought into compliance 
with applicable standards and codes and must be brought into compliance before a new 
attachment can be added, the cost of remedying the pre-existing non-compliance bringing 
that pole or existing attachment into compliance shall not be shifted to the entity seeking 
to add a new attachment. 
 

Puc 1303.08  Labeling of Attachments.  Attaching entities shall clearly label their 
attachments with owner identification. 

 
Puc 1303.09  Location of Attachments.  No attaching entity shall be denied 

attachment solely because the only space available for attachment on a pole is below the 
lowest attached facility.  If the owner of the lowest facility chooses to relocate its existing 
facilities to a lower allowable point of attachment so that a new attachment will be 
located above that owner’s existing facilities, that owner shall bear 60 percent of the cost 
of relocation.  The new attaching entity shall bear the remaining 40 percent of the cost of 
relocation, except where Puc 1303.07(c) applies. 

 
Puc 1303.10  Boxing of Poles.  Pole owners may restrict the practice of boxing 

poles consistent with the restrictions it places on its own practice of boxing poles as 
defined in the company’s written methods and procedures.  Such boxing shall be safely 
accessible by bucket trucks, ladders or emergency equipment and otherwise consistent 
with the requirements of applicable codes, including the National Electrical Safety Code. 

 
Puc 1303.11  Use of Extension Arms.  Pole owners shall allow limited, reasonable 

use of extension arms by attaching entities for purposes of clearing obstacles or 
improving alignment of attachment facilities.  Under no circumstances may extension 
arms be used to avoid tree trimming requirements.  Any use of extension arms shall be 
consistent with the requirements of applicable codes, including the National Electrical 
Safety Code. 

 
Puc 1303.12  Make-Ready Timeframes.  Unless otherwise agreed by parties to a 

pole attachment agreement, pole owners shall complete make-ready work within 150 
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days after any required pre-payments are rendered for any make-ready estimates are 
provided to the attaching entity by the pole owner or owners.  Where make-ready work 
requires 10 poles or less and no pole replacements, the work shall be completed within 45 
days after any required pre-payments for estimates are providrendered.    
 
 
PART Puc 1304  DISPUTE RESOLUTION 
 

Puc 1304.01  Voluntary Agreements.  A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, VII.  A party filing a petition under this part shall have the burden of proving 
that an agreement is not just, reasonable and nondiscriminatory. 
 

Puc 1304.02  Lack of Agreement.  A pole attachment and entitled to access under 
these rules and unable, through good faith negotiation, to reach agreement with the owner 
or owners of a pole or poles subject to this chapter, may petition the commission pursuant 
to Puc 203 for an order directing the removal of facilities that are attached to a pole 
without authorization pursuant to this chapter.  A person requesting a pole attachment and 
entitled to access under these rules and unable, through good faith negotiation, to reach 
agreement with the owner or owners of a pole or poles subject to this chapter, may 
petition the commission pursuant to Puc 203 for an order establishing the rates, charges, 
terms and conditions for the pole attachment or attachments.  Such a petition shall 
include the information required for complaints to the FCC made pursuant to the terms of 
47 CFR § 1.1404(d) through (m) in effect on July 16, 2007. 
 
 Puc 1304.03  Dispute Following Agreement or Order.  A party to a pole 
attachment agreement, or a party subject to an order of the commission establishing rates, 
charges, terms or conditions for pole attachments, may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order. 

 
Puc 1304.04  Unauthorized Attachments.  A pole owner may, but is not obligated 

to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 
 
 Puc 1304.05  Procedure.  Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition, and shall provide notice to affected municipalities when required by 
RSA 541-A:39.  .  Where the public interest so requires, the commission may shall  order 
that rates, charges, terms or conditions for pole attachments be modified.   

 
Puc 1304.06  Rate Review Standards. 
 
(a)  In determining just and reasonable rates for the attachments of competitive 

local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

DT 22-047 
Attachment 13 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss



Preliminary Objection Response 10-15-09 
 

 

6

 
 (1)  The interests of the subscribers and users of the services offered via 

such attachments;  
 
 (2)  The interests of the consumers of any pole owner providing such 

attachments; and 
 
 (3)  The formulae adopted by the FCC in 47 CFR § 1.1409(c) through (f) 

in effect on July 16, 2007. 
 
(b)  In determining just and reasonable rates for all other attachments under this 

chapter, the commission shall consider: 
 
 (1)  The interests of the subscribers and users of the services offered via 

such attachments; and 
 
 (2)  The interests of the consumers of any pole owner providing such 

attachments. 
 
Puc 1304.07  Remedies.  When the commission determines just and reasonable 

rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate.  Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition.   
  

Puc 1304.08  Interest.  Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
 
 
 

Appendix 
 
 

Rule  Applicable Statute 
  

Puc 1300 RSA 374:3; RSA 374:34-a 
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CHAIRMAN 
Thomas B. Getz 

Tel. (603) 271-2431 

FAX No. 271-3878 

TDD Access. Relay NH 
1-800-735-2964 

COMMISSIONER 
Clifton C. Below 
Amy L. lgnatlus 

EXECUTIVE DIRECTOR 
AND SECRET ARY 
Debra A. Howland 

Carol Holahan, Director 
Office of Legislative Services 
Room I 14, State House 
I 07 North Main Street 
Concord, NJ I 03301--4951 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit St., Suite 1 0 

Concord. N.H. 03301 -2429 

December I 0, 2009 

RE: Filing of Adopted Rules 
Puc t 300 - Utility Pole Attachments 
Final Proposal No. 2009-79 
Commission Docket No. ORM 08-004 

Dear Ms. Holahan: 

Website• 
www.puc.nh.gov 

The Public Utilities Commission (Commission) pursuant to RSA 541-A: t 4, 111 and Chapter 3, 
section 2.21 of the New Hampshire Dra.fiing and Procedural Manual for Administrative Rules (the 
Manual), hereby files with the Director of the Office of Legislative Services in care of the Division of 
Administrative Rules, the enclosed adopted rules, as referred to in the caption above. The Joint 
Legislative Committee on Administrative Rules (Committee) voted to approve these rules at its 
December 3, 2009 meeting. On December 9, 2009, the Commission held a public hearing, pursuant 
to RSA 91-A:2, UI, and voted to adopt Final Proposal 2009-79 as approved by the Committee. 

We hereby certify that the material enclosed is n true copy of Puc 1300, Utility Pole 
Attachments, which was adopted by vote o f the Commission. 

As required by Chapter 3, section 2.21 of the Manual. enclosed fur fi ling are: 

• 2 copies of the adopted rules in the fonnat required by Chapter 4 oflhe Manual. including the 
appendix containing the cross reference table required by RSA 541-A:3-a,Il: and 

• One copy of a cover letter (this letter) containing the name and address of the agency adopting 
the rules; identification of the rules by rule number; the date of the rules· adoption: the 
effective time and date, if other than t 2:01 am oflhe day after filing; identification ofany 
editorial changes made in the adopted rules from the text of the final proposal alter Committee 
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review; and signature by a member of the group with rulemaking authority, certifying that lhe 
material enclosed is a true copy of the rules adopted by the agency on the date gjven. 

It is the intention of the Commission that the enclosed rules shall become effective at 12:01 
a.m. on the day after filing. 

Please contact us if you have questions or concerns. 

Yours Truly, 

Chainnan 
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CHAPTER Puc 1300  UTILITY POLE ATTACHMENTS 
 
Statutory Authority:  RSA 374:3; RSA 374:34-a 
 
PART Puc 1301  PURPOSE AND APPLICABILITY 
 

Puc 1301.01  Purpose.  The purpose of Puc 1300, pursuant to the mandate of RSA 
374:34-a, is to ensure rates, charges, terms and conditions for pole attachments that are 
just and reasonable.  Nothing in this rule shall be construed to supersede, overrule, or 
replace any other law, rule or regulation, including municipal and state authority over 
public highways pursuant to RSA 231:159 et seq. 

 
Puc 1301.02  Applicability.  Puc 1300 shall apply to: 
 
(a)  Public utilities within the meaning of RSA 362, including rural electric 

cooperatives for which a certificate of deregulation is on file pursuant to RSA 301:57, 
that own, in whole or in part, any pole used for wire communications or electric 
distribution; and  

 
(b)  Attaching entities with facilities attached to such poles, or seeking to attach 

facilities to such poles. 
 
PART Puc 1302  DEFINITIONS 
 
 Puc 1302.01  “Attaching entity” means a natural person or an entity with a 
statutory or contract right to attach a facility of any type to a pole, including but not 
limited to telecommunications providers, cable television service providers, incumbent 
local exchange carriers, competitive local exchange carriers, electric utilities, and 
governmental entities. 
 
 Puc 1302.02  “Boxing” means the placement of lines or cables on both the road 
side and the field side of a pole. 
 

Puc 1302.03  “Commission” means the New Hampshire public utilities 
commission. 

 
Puc 1302.04  “Extension arm(s)” means a bracket attached to a utility pole to 

provide support for cables or wires at a distance from the pole. 
 
Puc 1302.05  “Facility” means the lines and cables and accompanying 

appurtenances attached to a utility pole for the transmission of electricity, information, 
telecommunications, or video programming for the public or for public safety purposes. 
 
 Puc 1302.06  “Federal Communications Commission (FCC)” means the U.S. 
government agency established by the Communications Act of 1934 and charged with 
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regulating interstate and international communications by radio, television, wire, satellite 
and cable.  
 

Puc 1302.07  “Make-ready work” means all work, including but not limited to 
rearrangement or transfer of existing facilities, replacement of a pole, or any other 
changes required to accommodate the attachment of the facilities of the party requesting 
attachment to the pole. 
 
 Puc 1302.08  “Pole” means “pole” as defined in RSA 374:34-a, I, namely “any 
pole, duct, conduit or right-of-way that is used for wire communications or electricity 
distribution and is owned in whole or in part by a public utility, including a rural electric 
cooperative for which a certificate of deregulation is on file with the commission 
pursuant to RSA 301:57.” 
 
 Puc 1302.09  “Prime rate” means the rate reported in the Wall Street Journal on 
the first business day of the month preceding the beginning of each calendar quarter, or 
the average of the rates so reported on that day. 
 
 Puc 1302.10  “Utility” means a “public utility” as defined in RSA 362:2, 
including a rural electric cooperative for which a certificate of deregulation is on file with 
the commission pursuant to RSA 301:57. 
 
PART Puc 1303  ACCESS TO POLES 
 
 Puc 1303.01  Access Standard.  The owner or owners of a pole shall provide 
attaching entities access to such pole on terms that are just, reasonable and 
nondiscriminatory.  Notwithstanding this obligation, the owner or owners of a pole may 
deny a request for attachment to such pole: 
 

(a) When there is insufficient capacity on the pole; 
 
(b)  For reasons of safety, reliability or generally applicable engineering purposes; 

or 
 

(c)  Where the pole owner(s) does not possess the authority to allow the proposed 
attachment. 

 
Puc 1303.02  Owner Obligation to Negotiate.  The owner or owners of a pole 

shall, upon the request of a person entitled to access under these rules seeking a pole 
attachment, negotiate in good faith with respect to the terms and conditions for such 
attachment. 

 
Puc 1303.03  Requestor Obligation to Negotiate.  A person entitled to access 

under these rules seeking a pole attachment shall contact the owner or owners of the pole 
and negotiate in good faith an agreement for such attachment. 
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Puc 1303.04  Request for Access and Response Requirements.  Requests made 
under these rules and pursuant to a pole attachment agreement for access to a utility’s 
poles shall be in writing.  Absent circumstances beyond the pole owner’s control, such as 
force majeure, a survey for an application not exceeding 200 poles shall be completed 
and the results communicated to the applicant seeking to attach within 45 days of 
receiving a completed application and survey fee.  Pole owners shall grant or deny access 
in writing within 45 days of receiving a complete request for access.  The owner’s denial 
of access shall be specific, shall include all relevant evidence and information supporting 
its denial, and shall explain how such evidence and information relate to the grounds in 
Puc 1303.01 for such denial.   
 

Puc 1303.05  Authorization Required.  No person may attach facilities to a pole 
without authorization in writing from the pole owner or owners prior to attaching such 
facilities, in accordance with Puc 1303.04.   

 
 Puc 1303.06  Notification.   
 
 (a)  A pole owner shall provide an attaching entity no less than 60 days’ written 
notice prior to: 
  

(1)  Removing any of that person’s facilities; 
 
(2)  Increasing any annual or recurring fees or rates applicable to the pole 
attachment; or 
 
(3)  Modifying the facilities other than as part of routine maintenance or in 
response to an emergency.  

 
  (b)  Attaching entities shall provide written notice to a pole owner or owners no 
less than 60 days prior to: 
 

(1)  Modifying an existing attachment other than as part of routine 
maintenance or in response to an emergency, or to install a customer drop 
line; 
 
(2)  Increasing the load or weight on a pole by adding to an existing 
attachment, other than as part of routine maintenance or in response to an 
emergency, or to install a customer drop line; or 
 
(3)  Changing the purpose for which an existing attachment is used. 
 

(c)  Separate and additional attachments are subject to pole attachment application 
and licensing processes. 
  
 Puc 1303.07  Installation and Maintenance.  
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 (a)  All attachments shall be installed in accordance with the National Electrical 
Safety Code, 2007 edition, the National Electrical Code as adopted in RSA 155-A:1, IV, 
and the SR-1421 Blue Book – Manual of Construction Procedures, Issue 4, Telcordia 
Technologies, Inc. (2007), and in accordance with such other applicable standards and 
requirements specified in the pole attachment agreement.   
 
 (b)  Any attachment shall be installed and maintained to prevent interference with 
service furnished by the utility pole owner or owners and any other attaching entity. 
 
 (c)  Where a pole or existing attachment is not in compliance with applicable 
standards and codes and must be brought into compliance before a new attachment can be 
added, the cost of bringing that pole or existing attachment into compliance shall not be 
shifted to the entity seeking to add a new attachment. 
 

Puc 1303.08  Labeling of Attachments.  Attaching entities shall clearly label their 
attachments with owner identification. 

 
Puc 1303.09  Location of Attachments.  No attaching entity shall be denied 

attachment solely because the only space available for attachment on a pole is below the 
lowest attached facility.  If the owner of the lowest facility chooses to relocate its existing 
facilities to a lower allowable point of attachment so that a new attachment will be 
located above that owner’s existing facilities, that owner shall bear 60 percent of the cost 
of relocation.  The new attaching entity shall bear the remaining 40 percent of the cost of 
relocation, except where Puc 1303.07(c) applies. 

 
Puc 1303.10  Boxing of Poles.  Pole owners may restrict the practice of boxing 

poles consistent with the restrictions it places on its own practice of boxing poles as 
defined in the company’s written methods and procedures.  Such boxing shall be safely 
accessible by bucket trucks, ladders or emergency equipment and otherwise consistent 
with the requirements of applicable codes, including the National Electrical Safety Code.  
Boxing may be permitted only with express, written authorization by the pole owner.  
Pole owners shall grant or deny permission to use boxing, in writing, within 30 days of 
receiving a request.  An owner’s denial of the use of boxing shall be specific, shall 
include all relevant information supporting its denial, and shall explain how such 
information supports denial. 

 
Puc 1303.11  Use of Extension Arms.  Pole owners shall allow limited, reasonable 

use of extension arms by attaching entities for purposes of clearing obstacles or 
improving alignment of attachment facilities.  Under no circumstances may extension 
arms be used to avoid tree trimming requirements.  Any use of extension arms shall be 
consistent with the requirements of applicable codes, including the National Electrical 
Safety Code.  Extension arms may be permitted only with express, written authorization 
by the pole owner.  Pole owners shall grant or deny permission to use extension arms, in 
writing, within 30 days of receiving a request.  An owner’s denial of use of extension 
arms shall be specific, shall include all relevant information supporting its denial, and 
shall explain how such information supports denial. 
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Puc 1303.12  Make-Ready Timeframes.  Unless otherwise agreed by parties to a 

pole attachment agreement, pole owners shall complete make-ready work within 150 
days after any required pre-payments are rendered for make-ready estimates provided to 
the attaching entity by the pole owner or owners.  Where make-ready work requires 10 
poles or less and no pole replacements, the work shall be completed within 45 days after 
any required pre-payments for estimates are rendered.    
 
PART Puc 1304  DISPUTE RESOLUTION 
 

Puc 1304.01  Voluntary Agreements.  A pole attachment agreement submitted to 
the commission for adjudication shall be deemed a voluntary agreement pursuant to RSA 
374:34-a, VII.  A party filing a petition under this part shall have the burden of proving 
that an agreement is not just, reasonable and nondiscriminatory. 
 

Puc 1304.02  Lack of Agreement.  A person requesting a pole attachment and 
entitled to access under these rules and unable, through good faith negotiation, to reach 
agreement with the owner or owners of a pole or poles subject to this chapter, may 
petition the commission pursuant to Puc 203 for an order establishing the rates, charges, 
terms and conditions for the pole attachment or attachments.  Such a petition shall 
include the information required for complaints to the FCC made pursuant to the terms of 
47 CFR § 1.1404(d) through (m) in effect on July 16, 2007. 
 
 Puc 1304.03  Dispute Following Agreement or Order.  A party to a pole 
attachment agreement, or a party subject to an order of the commission establishing rates, 
charges, terms or conditions for pole attachments, may petition the commission pursuant 
to Puc 203 for resolution of a dispute arising under such agreement or order. 

 
Puc 1304.04  Unauthorized Attachments.  A pole owner may, but is not obligated 

to, petition the commission pursuant to Puc 203 for an order directing the removal of 
facilities that are attached to a pole without authorization pursuant to this chapter. 
 
 Puc 1304.05  Procedure.  Upon receipt of a petition pursuant to this part, the 
commission shall conduct an adjudicative proceeding pursuant to Puc 203 to consider and 
rule on the petition, and shall provide notice to affected municipalities to the extent 
required by RSA 541-A:39.   

 
Puc 1304.06  Rate Review Standards. 
 
(a)  In determining just and reasonable rates for the attachments of competitive 

local exchange carriers and cable television service providers to poles owned by 
incumbent local exchange carriers or electric utilities under this chapter, the commission 
shall consider: 

 
 (1)  Relevant federal, state or local laws, rules and decisions; 
 

 

DT 22-047 
Attachment 14 to 

Petitioners’ Supplemental Objection to Consolidated’s Motion to Dismiss



Adopted Rule 12-09-09 
 

6

 (2)  The impact on competitive alternatives; 
 
 (3)  The potential impact on the pole owner and its customers; 
 
 (4)  The potential impact on the deployment of broadband services; 
 
 (5)  The formulae adopted by the FCC in 47 CFR § 1.1409(c) through (f) 

in effect on July 16, 2007; and 
 
 (6)  Any other interests of the subscribers and users of the services offered 

via such attachments or consumers of any pole owner providing such 
attachments, as may be raised.  

 
(b)  In determining just and reasonable rates for all other attachments under this 

chapter, the commission shall consider: 
 
 (1)  Relevant federal, state or local laws, rules and decisions; 
 
 (2)  The impact on competitive alternatives; 
 
 (3)  The potential impact on the pole owner and its customers; 
 
 (4)  The potential impact on the deployment of broadband services; and 
 
 (5)  Any other interests of the subscribers and users of the services offered 

via such attachments or consumers of any pole owner providing such 
attachments, as may be raised. 

 
Puc 1304.07  Remedies.  When the commission determines just and reasonable 

rates under this part that differ from the rates paid by the petitioner, the commission shall 
order a payment or refund, as appropriate.  Such refund or payment shall be the 
difference between the amount actually paid and the amount that would have been paid 
under the rates established by the commission, plus interest, as of the date of the petition.   
  

Puc 1304.08  Interest.  Refunds or payments ordered under Puc 1304.07 shall 
accrue simple annual interest at a rate equal to the prime rate. 
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Appendix 

 
 

Rule  Applicable Statute 
  

Puc 1300 RSA 374:3; RSA 374:34-a 
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