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The State of New Hampshife

Public Utilities Commiss ion

DE 15-464

Public Service Company ofNew Hampshire dba Eversource Energy

PCtitft)fl for Approval of Lease Agreement with Northern Pass Transmission LLC

Memoranda ofLav ofInteneners Kevin Spencer and Mark Lagasse dba Lagaspence
Realty, LLC

Status of Case

Public Surv ice ( ompa nv )f N ew F1aiiipshire (PSN FI) has j)CtltIOflCd the PUl)IIC t tibties (ommlssl )fl

(( ( )lYlflulSSlOfl) h)1 the righ t to luase power line easemunts to its affiliate N()rthern Pass ‘1ranmissioii
I i ( : (N11 tOl the COflStlUCtlOfl O the NOlthelfl Pass. ‘ihose casements include an casernunt
l)UtdcflhI lntcrvcncrs’ pn )pcrtv.

( )n .\pnl 1 5, 201 6, the ( ()flU1USS1Ofl Ifl ( )rdcr 25,*2. ruled that it did flOt havc the JUIiSdICtlOfl to

dcft’rminc individual icttv rights “l)cCaUsc We cannot arid do not intend to adjuclicatc their
respective 1tO1)eftV rights \s such, our review Wi]] flOt l)e I)Jfldiflg on individual property f)\VHC1S.

Property (.)\VflC1S \Vh() \VlSh a deteltfllflatR)fl Of their rights n the casements on their lands with
respect to I versource arid NV1’ shou’d seek redress iii the courts”.

( )n Septeml)er 27, 2() I 6, in ( )rder No. 25946, the Commission ( )r(.Icred that the parties tf ) the

docket [)1OVidC a leral 1llC1YIOIafldUfl addiessin& the PrPeItv rights issues identiuieci b’ the
( OIfl1fllSSlOll 111 ( )rder NC). 25,94.). Ihe Commission in ( )rder 25,943 determined that it cann )t

COY1I)lete a “facial revw\v of the easements and their transferability l)V PSN fl to NPI’ WithOut
COflSidefltiOfl of the eral issues as identified.

Memorandum

The Substantive Issue Before the Commission Is Whether PSNFI Owns a Property Right in
the Easements That It Can Lease to NPT for the Construction of Infrastructure to Import

High Voltage Electricity from Canada

‘l’he Phrase “Facial Review” That the Commission Has Ordered Briefed Is an Artificial
Construct That Has No Meaning Whatever in Property Law and Will Not Address the

Property Rights Issue - That Issue Must Be Adjudicated in the Courts

\ grant of an interest in rca 1 estate cann(.)t he determined “ facially “. Pu )[)eitV rights are glan ted
they are flOt, [he COflifliiSSIOfl ( )fdefed briefing üf the Words “SUCCCSSUtS and assigns”. ‘Ihie words
“SUCCeSSOrS and assigns are technical words of succession or inheritance r )ted in ancient I ‘nLi]ish
C( )1TIIUt It la\\ afld have nothing to do \virh the interest granted and whether an interest is
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tl'alrsicl:al)lc. l{S.\ -177:2'1 L'ryrqecsrar}_]Y(lldlJ4rstrucrion o1,(,crtain_\,/r$5 s,as cnactcd in 1951
to abolish tl.rc rcclutrctncnt that thcsc unnccessarf' rvolds be rncludccl in a grant.

'l'hc property rrghts cotlvcl'ccl bt'a grant are not dctcrmincd by thc ancicr-rt rvgrds and pl-rrascs suc6
as "successcit:s atrd assigns" or "l-rcils and assigns" bul lt\, thc languauc of thc gralt ilstrurnclt ancl
thc intcnt clf thc partics at thc timc of tirc g1'ant. -\n eascmcnt is the gr:rnt of a right t() usc alethcL's
land frir thc uscs speciFred in thc grant. ljascments ckr uot lrrant P,r)sscsson- rishts or rrghts bcr,oncl
tlrosc spccificclin thc granr. Arciclii'.'l'ciu,n o[]1.)'c, 150 NI | 6\)4 t2004). In a casc in u,hich dcalt
cLlcctlr l'ith a r-rtilitt'cascnrent Lussicr r'. Neu, I.-nglanci L)o,vcr, 133 NIJ 753 (1990), thc Su'rcrrc
(-or-rrt hcld that thc usc grarttcd mr.rst bc asccrtatncd bv dctermrnirrg tl-rc intcnt of rhc partic:; et thc
tirnc cif thc {rrant. In I.l qqrhip, 166 NI I 111 , 419-150 (2014), thc
Ncu'Ilampshirc Sr,rpreme (lourt rr-rlecl that tl'rc intcrplctaticin of a clecd, is a cluestion 6f la'u'fcrr thc
c()Lrrt. "[n intclpreting a cleccl, \\,c g1\-c rt thc rneaninc intcndccl by rhe pattics zrt thc timc thcl.u.Lorc
tt, taking iut() acc()Lt1lt thc surrotrnding cj-r.cuntstal]ccs at that timc. \\,c ltasc our judgn-rcnt ()n fhls
clr.rcstictrl <tf lau' LIP()n thc trial cour-t's finclings of fact. If thi: Ianguagc c,f thc clcccl is clcar. ancl
t'ltliurllligtloLls, wc rvill intcrprct tl-rc intertclcd r-ncaning from thc dccd rts;elf rvith<iut res()rt t() cxtrlnstc
cvidct-tcc. ,/ri. If, hou'cvcr, thc language of thc dccd rs arnlliguous, cxtrinsic cyiclclcc rif thc par:tics'
rlrtcnu()ns ancl thc cu'cur-nstenccs surrounciing thc c{)11r'c1,1lnqc r.nat,be usccl to clarifi.its terrns.
Iiltuttr.gtrrr r,. Pnrrl/torntur, 138 NI I 5(t1,566 (1991)...."

[;r.u:thcr, notrvithstanding tl-rc gtant language of an casclnen[, an ca.scnr(]nt mal n()t bc uscd ur ar.r

utrrcast,,rlalllc mantlcr. In ].trssict r'. Ncl Irngland l)orYcr:,.s,tprrt, tlre Ncu.,FIanrpshirc Supt:c1-rc (-.r-rr.t,

,rt page '58 hcld: "i,cst oul holcling bc intcrprctccl to 1>crrnir unlirritccl cxpansron br.Ncu. I'.nglancl
l)ou'cr of its casct-t-rcnt, \\,c s'tsh to cr-nphrsrzc thar thc paftics inr.olr-ccl rnust still act rcasonebiy
r'tttclcr thc tert-ns of tl-rc g[ar-]t so es fo n()t intcrfcrc rvith thc usc zrn,l cnjr-r1'mcnt of cach othcrs'
cstates.Sccl)otqglrl' t'.(.n/ttttr,119NIl 320(1919)...."'I'hccasclncntinJ ussicr,.rupn,hlsftt:
lrroacler tcrrns than thc cascrncnts that are beforc thc (.-ornrnissictn. Scc also l.lttingcr,.vrpnr,ytagc
+5 

'l.".. ''l'hcPurposcuudcrqirdingthcrulcisthatthe orvrLcrofthccascmcntappurrcnallrlttayn()r
tnatcrilrllt.incrcasc thc lttrrclcn of thc casclncllt upon thc sen-icrrt ('strtc ()r irnposc a nc\\,()r
rrclclitional bttrclclt. II (liercLno, I-1 ,(1, 757 .\. 2cl at 111 l. "I'hc cloctrinc .vas inrcnclcd to lrrotcct rhc
sctTict.tt cstatc frot'n fhc trsc of an casctrrcnr in I Drlult1(f ()l- [() itn cxtcll lt()t within tlre rcasonaltlc
crpcctations of thc partics at the timc of its clcatictn.' ld."

The Commission Cannot Dctermine the Mcaning of Easernents on the Basis of Horv thc
Eascments Were Acquircd -Whether by Eminent Domain or Negotiation

'I'he Commission Must Order That a Data Request Process Be Invoked to Detcrminc the
Purpose of the Easements When Acquired

I)atlt reclr-rcsts s'ill dcuronstratc that tlrc eascrlcnts souqht to bc r-rscd ft:,r the ccinsttuction of the
Northertr l)ass tvcrc acclul'ccl tr) brinq nccdecl clcctricirv trt rural Ncl' l-lan-rpshue. l'hc Con-rrnissior.t
catln()t distirlguish thc casentcnts accluircd bt'cmincnt ciomair.r frc>rn thosc acclpirccl [t' ncsgtiatr.'



allcl Pufchasc.'l'hc cttselrcltts wcrc not acclr,rilcd firr a rnassir-e transrnis;sion proicct that has no
clistribtrnon capabrlfi '.

ln tlrc latc 19'l0s ancl carlr' 1950s, as a rcgr-rlatccl publi<: utj[r:r', I)SNJII, uLnclcr Chaptcr 291 ctf' the Neu
Haurpsl-rtre ltcr-iscci l,au's, u'as pcrmittccl bt' larv to talie po.ver lin,l casr:r-ncnts bv emincr-rt dor-r-rain rf
thc easentctrt could nitt bc acqutlcd bv ucgotration.'I'he ]ar,','rcquired that I)SNII dcr-nonsrrarc ro rl.rc
(.otntutssiolt that thc takings,as a pr-rblic ncccssitr'. In thc lrtc t940s ancl earl1, 1950s, par:ticularlr.
aftcr Scl-rtllcl Statiorr itr l)ortsmouth, Ncu, llampshn'c, s'cnt c>nlinc, I)SNFI soright to r.rpgracle rts

transn-rission and distribution infrastructr-rrc t() l)rirlg clccrucitl to rural Ncrv Flampshirc. \lirst of thc
crtsclttcllts i)SNII accluit-ccl s.'et'c acclr.rirccl bv ncgotiati,:>n and purchasc. Sor-t-tc casclncllts \\'crc
acqurtccl outright, sot-nc hacl to be rvidcncd, Somc cascmcnts, such as tlrosc rcfcrrcd to rn ()1dc,.

25,913, u'crc takctt bt'cminent domain.'l'hc going ratc f<rr tirc accluisitions, rvhcthgl 111, pruchasc ()r.

ct.triuettt clotrraiu, l'as $20 pcr acrc, $15 pcr 1(XX) boarcl fcct fcrr lumbct pine, and $2.00 pcr: corcl for
corc'hvood.

,\lost casetncnts wcrc rccluir:ccl bt'purchasc as;rcoplc \\'antccl clcctricitr,'.'l'hc cascrncnts acclr-rrrccl

clur-ttrg that latc 19'l0s attcl carlt l950's furrc Period had glant langr:agc Pror.icling frrr rlansnrrssron
and distrtbutirin. Son-rc lincs rvcrc 66 li\' .\C ancl t'crc upgraclecl to 110 li\' ,\(-. -l'hc lincs u'crc
sttbscclucutlt'upgradecl tti 115Ii\'. -\il thc lincs rvcrc sc'n'ecl br.strbstatir)ns thar reduced the r'oltasc
to 3.1.5 hY frrr local distnbLlti()n t() horncs, falms ancl ltusinesst's.

It catr ltc said s'ith abstilr.rtc cct:taintv that none oltthcsc r>ld caserrLcn[s \\-clc rccluired, bt'cnrincnt
r-lourait-t or purchasc, for thc coltstl'Llcti()n of massir-e infrasriructurc ()11 monopolc or latticc to\\-crs

cat:n'ing urp to 600 liV lX- currcltt rvith no distribution capabiltr'. None of tl-rc pcroplc or: I)SNI I

cotrtcuplatccl that thc cascmcnts s,r>r-rlcl bc usccl to inrltort high voltage elcctricitt'frorn (-arracla frrr
salc irttt.r Nlassaclrusctts, (,onuccticut ancl lthodc Islancl ()n thc rvholcsalc rnarkct.

'l'hc (-otntnission callnot clistinguish bcrs'ccu casemcnts bascd on horv thc casclncrlts rvcrc accprirccl.

.\11 thc cascnrcllts, rvhcthcl br-ctnincnt cl<,tnlin or ncgotiliti()n llnil purchasc, rvcrc acclr,rirccl f<rr thc
salnc pttfp()sc attcl that ln'as to brinq t'rccclecl clectricitv to rurai Ne.,','llar-npshilc. Nonc rvcrc acclr-rirccl

krr e projcct sucl-r as thc Northcrn Pass.

The PSNH Petition to Lease the Easements to NPTConflicts rvith Its Orvrr
Representations to the Commission About Easements on Pri\.atc Property in segT'EL,

Request for Arbitration Regarding Access to l-ltility Poles, DT 08-146.

In segTEL , PSNH Told the Commission That It Could Not Allow Such Use Becausc thc
Poles Were Locatcd in Easements on Private Properw and llhat It Would Be Necessary for

segTe I to First Secure the Necessary Private Property Rights to Allor.v It to Install and
Operate Its Facilities on PSNH Poles

ln l)'l'08 1+6, scg'l'cl sor.rsht a liccnsc from l)SNH to attach its fibcr optic lincs to I)SNll p()\\'cr

;lolcs locatcd itr casctncltts ()n plilrru plopcrt\'. PSNII rcprcsc:r-rtccl to thc cornrnission that bcclr-rsc

tl'rc p<tlcs s'ct:c Iocatcd in casemcnts ()n private propcltv that l)SNJII h'ud no zrlrthoritl t() gl'.lrtt



scg'l'l:1. alrthc)rizlrtiott bt'hccnsc to ettach tci PSNf'l polcs. Blql_of PtLb[c Scrqgcl=rutparrl ol_$11r
Flrrnpshirc, plgcs -l-9,'l'ab 28, D'l'08 1-16.

In rts lJricf at Pagc 1, PSNI I offcrercl this suecping stltcr.lrcnt rrbout the Ncrv Harnpshte las.cif
cascments: "...'l'ltcrc is nor a stngle l'cported casc in Neu' IJarnpshire rvhrch sLlpports sr-rch a

prcsumPtl\'c trampling cif the privatc rights of thc uncicdt,ing landorvncrs u,.hosc lancl is
cltcutnbcred bt' a po*'cr Iinc right of u'a\.."

'l'irc PSNIi vics'of prir-atc propcrtv rights shifts l'ith corrrpanv circulnstanccs. Ill'PSNII lights,
Ncs,'lfarnpshirc hu'of clscmcnts clocs rrot pcnnit srrirtqrnq fibct optic c:rl;lc on its polcs ]ocatccl
otr privatc Pr()Pcrt\. but Ncrr' Han-rpsl-rirc casclrrcnt 1au' clocs allou' thc c()ltstrllcti()n of massivc
ttansmlsslc)lt t()\\rcrs lte siclc e xisting llolcs.

I)SNFI arsued in scgl'l.,L that scg-I'lll- hacl to obtain thc perrnission of prir.ate Iandorvncrs to hang
Itbcr optic cable olt cxistrtrg PSNF'l polcs br,rt PSNI-l tloes not harc fo obtain rhc pcrn-rrssion of
prir-atc lanclorvnels t() coltstrllct thc massivc Northcrn l)ass infr:artrr-rcture alongsidc thc eristing

;lolcs.

\\'hat rlal<cs tl-rc I)SNtl pliablc vicu' of cascllcltts clepcndrnu ()n c()lrrprlt\. lutcrcsts particulrrlr.
offerrsivc to thc rlrlc of larv is that fhc cornpanl citcs Lus'sier r'. Neu. Iinglancl Pon,cr,.rrtprtt, as tl-rc
leacling case ()n tl-rc pcunissiblc use of caserncnts in scg-1'Lil-.

l,r-tssier u'as the principal citation that intcr-r-eners lrror-idcd to thc Commission in ifs Nlotion to
i)isn-riss thc l)SNFI ])ctition in rl-re dciclict ar bar. (I'alt 1,3).

I)SNf l lradc thc idcntical argLrlrcrlt in scq'l'1 .)1-. l,r,rss1g1, as arsucci br, l)SNll in scg'l'l)l . ar its iJricf-,

peuc 5, stands fot thc rttlc rhat thc usc of an cascrnenl rs one of ciictcrrnininq thc intcnt oI tl-rc ltartics
et tl'rc tir"nc of thc original cascltrcltt gnlnt.

\\'l-rcn thc mattcr is fulir,Ltrgatcd on thc mcrits in thc courts, thc inrcnt of thc partics to the casetrrclrrs

u'rll ltc <if rccord. '1'l-rc original intcnt of thc parties for thc cascnlcnts that l)SNFI proposes to lcasc

to NI)'l' ftrr thc Northcrn l)ass u'as tci bring nccdcd clccricitl' to rural Ncrv FJampshirc, ncit to in1-lor-t

IIYIX- po\\'cr frotn (-anada f<rr sale into thc Ncl'l-,nglancl rvholcsalc markct.

The Substantivc Property Rights Issue That Must Be Judicially Dctermined IJefore the
Commission Can Approve a Lease of the Easements Is Pending in the United Statcs

District Court, District of Nerv Hampshire

Itrtcn'cucrs licvtn Spcnccr rncl i\Iarl< Lagassc dba J,agaspencc l{caln', Ll ,(- havc corrr.nencccl an

acti()11 in tl'rc L'nitccl Statcs I)istrict (-or-rrt, District of Neu' I-lanrps'hile sccking a declaratron that tl.rc
cascmcllt travcrsing l)crct'Lodgc and Carr-ipgtouncl dr,cs not aLlout thc construction <tf the Nortl'rcrn
l)ass atrcl that thc projcct *'ill bc art Lrnrcas()nnblc ltr.u:dcn orr thc propcrtv. Slrcnccr ct al. r'.
l..r'crst,trlcc lrncrg) Scn'icc (-ompan)', (-ivil -\ction No. 16-o'-353 Pll. [)cfcnclant ]:lr-ersourrcc

[:)ncrgt'Scrvicc (-c>tlpanv l-ras hled a lrr()rion to dismiss c]rallcnging fhe (lourt's clir-crsitl jurisdiction.
l hc tnotron is pcndurg.



I ntcn'cncrs rcs;lcctftrlJr. rcclucsr that
o[],case ,\grcctlent until such tin-rc

rirc rncrits, including appcals, if ant'.

Conclusion

the (,ommission dc fcr dis 1-ros;ition
as thc propcrtv riqhts issuc is fullv

of thc Pctition f<rr .\pplor-al
acljuclicatccl m thc courts ()lr
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