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INTRODUCTION

Global hereby moves, pursuant to RSA §541:3 that this Commission’s Order Denying

Global’s Request for Reconsideration (No, 25-088), dated April 2, 2010 (Order) be reconsidered

and clarified.’ This Order should be reconsidered because it is legally and factually incompatible

with two very recent rulings of distinguished federal judges, a well-reasoned ruling of a

Maryland Public Service Commission (Maryland PSC) AU and parts of a decision of the

Pennsylvania Public Utility Commission (PAPUC) all of which hold that Global provides

nomadic VoIP and all but one of which hold that nomadic VoIP is not subject to intrastate tariffs.

We realize that this motion requests reconsideration of an order denying a motion for
reconsideration, however, this motion is permissible under RSA 541:3, which allows for a
rehearing request pursuant to any order, as long as the standards for reconsideration are met.



All of these rulings are particularly relevant here as one involved Global’s supplier,

CommPartners, and the other three involved Global itself. In light of the rulings of Judge

Robertson and Judge Rakoff in the above-mentioned federal cases, the Commission’s order that

Global pay all TDS bills regardless of whether they apply to nomadic VoIP is unlawful.

The Order must also be reconsidered because its grounds for refusing to consider the

probative new evidence that Global submitted with its Motion for Reconsideration2 were clearly

erroneous. The Commission failed to acknowledge that Global’s new evidence showed fatal

flaws in TDS’ case and demonstrated the need for a hearing to determine the applicability of

TDS’ intrastate tariffs. The Order also ignored Global’s clear explanation of why the proffered

evidence was not available for the New Hampshire proceeding.

The Order should also be clarified because, despite admitting that sonic of the billed

traffic is interstate, it orders payment of TDS’ bills without setting out a standard for separating

out Global’s interstate traffic that is compatible with federal law and the economic realities.

Lastly, the Order should deal with Global’s Section 251 request and proffered terms of

agreement along with TDS’ demands and set out a method to mediate andJor arbitrate the

propriety of Global’s payment offer. In that regard, the Conmiission should recognize that the

negotiation ofback payments is part of a Section 251 arbitration and that Time Warner3 prohibits

cut off of an intermediate carrier seeking interconnection.

2 Motion for Reconsideration (submitted December 2, 2009) (Motion for

Reconsideration).
In the Matter ofTime Warner Gable Requestfor Declaratoiy Ruling that Competitive

Local Exchange Carriers May Obtain Interconnection Under Section 251 ofthe
Communications Act of1934, as Amended, to Provide Wholesale Telecommunications Services
to VoIP Providers, WC Docket No. 06-55, DA 07-709, Memorandum Opinion and Order,~j 1
(March 1, 2007) (Time Warner).
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STANDARD

A motion for rehearing must set out the reasons why an order is unlawful and

unreasonable; RSA §~541 :3, 541:4. Good cause for rehearing may be shown by demonstrating

that evidence was overlooked or misconstrued. Dumais v. State, 118 N.H. 309, 312 (1978).

L THE ORDER SHOULD BE REEXAMINED TO TAKE ACCOUNT OF NEW
FEDERAL AND STATE RULINGS THAT RENDER ITS LEGAL
CONCLUSIONS ERRONEOUS AND ITS FACTUAL FINDINGS ARBITRARY

Since Global briefed its Motion for Reconsideration in early December 2009, four new

rulings have been issued that are of great legal and factual relevance to this proceeding. As

ignoring the import of these rulings is unlawful, the Commission should reconsider its order.

In Paetec Communications Inc. v. CommPartners, LLC, Civ, Action No. 08-0397 (filed

February 18, 2010) (Paetec), Judge Robertson granted sunimary judgment to Global’s supplier

CommPartners, ruling that CommPartners is entitled to an information services exemption from

access charges applicable to all VoW traffic except that which begins in TDM. Paetec, at 7.

Faced with Paetec tariffs that had been designed to capture VoIP traffic by instructing that

access charges be applied to all services provided by Paetec regardless of the technology used in

transmission4 the Judge ruled that the VoIP “net protocol conversion” exemption recognized in

two previous federal cases, Southwestern Bell v. Mo. Pub. Serv. Comm ‘n, 461 F. Supp.2d 1055,

1081-82 (E.D.Mo. 2006) and Vonage Holdings Corp. v. Minn. Pub. Utils. Comm ‘n, 290

F.Supp.2d 993, 999-1001 (D.Minn. 2003), was legally correct and trumped the filed-rate

doctrine. He also deferentially cited INS v. Qwest Corp., 363 F.3d 683, 695 (8th Cir. 2004) as

reaching a similar outcome. Paetec, at 6, 11. He thus concluded that

[bjecause the access charge regime is inapplicable to VoIP-originated traffic and
because a filed tariff cannot be inconsistent with the statutory framework pursuant

Paetec, at 3.
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to which it is promulgated, the filed-rate doctrine must yield in this case.

Id. at 11.

The above holding directly contradicts the Commission’s holding that “Global

NAPs must abide by the. . . tariffs on file” Order, at 15, and that “those tariffs continue

to govern traffic exchanged between TDS and Global NAPs.” Order, at 21. Based on

Judge Robertson’s ruling, the Commission could not come to this conclusion until they

knew whether the traffic was of a type that was allowed to be covered by the tariff and

whether the tariff is consistent with the TCA. By failing to make these findings the Order

did exactly what Judge Robertson cautioned against when he stated

To treat tariffs as inviolable would create incentives to.. . . expand their rates
beyond statutory allowance in the hope that the FCC will not notice.

Paetec, at 10.

A second ruling, Manhattan Telecommunications Corp. (MetTel) v. Global NAPs Inc.,5

even more on point here, deals with Global itself. In it motion for reconsideration to this

Commission, Global enclosed sworn testimony in that case from VoIP providers such as Vonage

and BroadVoice, and VoIP enhancers who, among other things, forward Vonage traffic to Global

for delivery to all the states Global services, such as New Hampshire. We were not able to

inform this Commission of Judge Rakoff’s evaluation of that evidence, or his legal analysis at

that time, however, because his findings of fact and conclusions of law had not yet been issued.

In a March 31, 2010 ruling, Judge Rakoff held that the plaintiff’s evidence, which

employed telephone numbers to support its claims that Global’s calls were intrastate in nature,

failed to prove that the calls it billed had actually started and ended in the state and could be

08-civ-3829 (JSR) (Findings of Fact and Conclusions of Law issued March 31, 2010)
(Attached hereto as Exhibit A).
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subject to intrastate tariffs. His opinion states:

The evidence reflects that use oftelephone numbers to determine the geographic
correspondence ofcalls is seriouslyflawed in the context ofmobile phones and
VoIP calls. For example, VoIP subscribers may select the area code of their
phone numbers regardless of where the subscribers are actually located; and VoIP
providers such as Broad Voice make no effort to determine the location of their
customers vis-à—vis the selected phone numbers’ geographic assignments.

MetTel, at 4 (emphasis added).

The inability of telephone numbers to identify geographic locations was a large

problem in that case because as Judge Rakoff stated, ‘fs]ome of Global’s biggest

customers, including Vonage and BroadVoice, are VoIPproviders whose calls do not

begin in TDM.” Id. (emphasis added). Given the facts before him, Judge Rakoff

concluded that “a sign~flcant number are likely to be VoIF calls that defy the accuracy of

the telephone number—based billing system.” Id. at 5 (emphasis added).

These statements highlight the Order’s error in holding that TOS did not have to

prove the true geographic origination of the calls at issue in order to bill them as

intrastate, Order, at 18, while at the same time stating that “Global NAPs carries both

intrastate and interstate communications for its customers who are ‘Enhanced Service

Providers,” Order, at I, admitting that Global asserted that it carries VoIP, Id. fri. 1, and

being presented with evidence during the proceeding (of the type that other commissions

have accepted) showing that Global carries VoIP. See Commpartners Letter in Response

to Staff Data Request, June 27, 2008. It is clear from MetTel that when the traffic at issue

is such that its geographic end points cannot be determined through the use of phone

numbers, it cannot, under federal law be billed pursuant to intrastate tariffs.

In recognition of the above principle, and having found that a significant portion

of Global’s calls are VoIP calls whose point of origin cannot be determined by their
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beginning and ending phone numbers, Judge Rakoff ruled that those calls may not be

subjected to interstate or intrastate tariffed access charges:

The FCC has preempted state regulation of VoIP services as interfering with
‘important federal objectives,’ thus effectively declaring VoIP to be
jurisdictionally interstate. In re Vonage Holdings Corp., FCC 04-267, 2004 WL
2601194, at *16 (F.C.C. Nov. 12, 2004); see also Vonage Holdings Corp. v.
Nebraska Public Service Comm ‘n, 564 F.3d 900 (8th Cir. 2009) (finding
preemption of state regulation of VoIP calls). Moreover, the FCC has clarified
that so-called information services, unlike telecommunications services, are not
subject to access charges under Title II of the Communications of 1934, as
amended by the Telecommunications Act of 1996. See e.g. In re Petition for
Declaratory Ruling that AT&T’S Phone-to-Phone I? Telephony Services are
Exemptfrom Access Charges, WC Docket No. 02-361, FCC 04-97, ¶~J4-6 (Apr.
21, 2004).

Id. at5.

Thus, given that Global proved that its calls were largely nomadic VoIP and established

that governing law did not permit tariffs to be assessed on such calls, Judge Rakoff rejected all of

the plaintiff’s tariff-based claims, stating:

Finding that Global has successfully shown that a significant percentage of the
(undifferentiated) calls for which it was billed are VoIP, and given the FCC’s
authority in this area and its limited pronouncements, the Court declines. . . . to
apply the filed rate doctrine to the facts of this case.

Id. at6.6

In a third ruling, issued in the Maryland PSC,7 Administrative Law Judge Paul

McGowan found as matters of fact that: I) Global transports traffic on behalf of ESPs

6 Judge Rakoff then employed his equity powers to require Global to pay an unjust

enrichment sum equal to the applicable interstate tariff rates. Global has challenged the unjust
enrichment claims relying on Second Circuit decisions, including Marcus v. AT&T Corp., 138
F.3d 46 (2d Cir. 1998) (“the filed-rate doctrine.. . bars all of the remaining state law claims for
damages. . . because any award of damages would. . . implicate the nondiscrimination and
nonjusticiability strands of the filed-rate doctrine.”).

Proposed Order In The Matter OfThe Investigation, Examination And Resolution Of
Payment Obligation OfGlobal NAPs—Maryland, Inc. For Intrastate Access Charges Assessed By
Armstrong Telephone Compan —Maryland (December 30, 2009) (Proposed Order).
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Proposed Order at 20; 2) the ESPs all serve VoIP providers who exclusively transmit

VoW traffic Id.; 3) a significant portion of Global’s traffic is VoIP and it is possible that

Global transmits exclusively VoIP Id.; 4) Global’s traffic is a mixture of fixed and

nomadic VoIP Id. at 22; 5) the ESPs Global serves enhance the VoIP they receive Id. at

21; 6) Global converts the VoIP traffic into TDM prior to transmission to the Verizon

tandem Id. at 21; 7) plaintiffs call sample was unrepresentative of all the calls coming

from Global and therefore not useful to indicate which of Global’s calls are local and

which are interstate Id. at 21, 23; 8) plaintiff was not able to separate Global’s nomadic

from its non-nomadic VoIP Id. at 23; 9) Global does not originate calls on the PSTN and

does not directly connect with any customer equipment Id. at 24.

ALl McGowan made the following conclusions of law: 1) because Global’s

traffic is largely VoIP, it is exempt from intrastate access charges Id. at 19; 2) the portion

of Global’s VoIP traffic that is nomadic is preempted from state regulation by Vonage Id.

at 21; 3) the impossibility doctrine prevents the separation of intrastate nomadic VoIP

from interstate nomadic VoIP Id. at 22; 4) because Global’s traffic is a mixture of fixed

and nomadic VoIP, charging Global intrastate access charges violates federal law Id. at

22; 5) Global is an intermediate carrier as that term is defined in IP-in-the-Middle and

thus not subject to local access charges Id. at 24; 6) plaintiff had the burden of proof to

show factually that the traffic it received from Global was local telecommunications

traffic subject to access charges. Id.

This opinion’s statement that the plaintiffs inability to separate nomadic VoW

from billable intrastate traffic was a bar to its ability to collect tariffs on Globlal’s traffic

demonstrates the incorrectness of this Order’s statement that “a finding as to the split
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between interstate and intrastate access minutes of Global NAPs traffic terminated on

TDS networks is not a prerequisite for our finding [that Global must pay TDS’ tariffs]

• . . .“ Order, at 3. Clearly, it is a prerequisite to separate the traffic, if possible, because

otherwise the Order is requiring payment for traffic not covered by the asserted tariffs.8

Lastly, it is useful to review developments in the Palmerton proceedings before the

PAPUC. As we pointed out in our earlier Motion for Reconsideration, AU Weismandel, after

allowing cross-examination of Palmerton’s witnesses and receiving both fact testimony and

expert testimony from Global, ruled for Global on all the factual issues and on the legal grounds,

determining that Global owed at most some form of negotiated fee. ~

In response to Palmerton’s appeal, the PAPUC decided that it would accept the AU’s

factual finding that Global’s traffic was primarily nomadic VoIP but would nevertheless order

Global to pay the full amount of Palmerton’s bills for intrastate traffic> due to the Commission’s

conclusion that federal law and Pennsylvania law allowed it to enforce such tariff charges even

on nomadic VoIP.’° Global then moved for reconsideration based on contrary federal rulings

such as that of Judge Robertson, and due to its Section 251 request for interconnection and offer

to pay the Verizon unitary rate of $.00045, which the Commission had not yet considered.

Lastly, Global suggested that the PAPUC should delay its final order to await the outcome of

Global’s declaratory and preemptive requests to the FCC.” By order of April 16, 2010, the

This opinion also directly contradicts the Commission’s statement that it properly
allocated the burden ofproof to Global and not TDS, the billing party. Order, at 17.

Palmerton Telephone Company v. Global NAPs South, Inc., Global NAPs Pennsylvania.
Inc., Global NAPs, Inc., and other affiliates, C-2009-2093336, Initial Decision issued August 11,
2009 (Palinerton).
10 Falmerton Telephone Company v. Global NAPs South Inc. and Other Affiliates, C-2209-

2093336, Order dated March 16, 2010.
Petition for Declaratory Ruling and Alternative Petition for Preemption of to the

Pennsylvania, New Hampshire and Maryland State Commissions, Docket no. 10-60 (Filed
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PAPUC accepted Global’s motion for reconsideration and suspended its order.

It cannot be doubted that the first three of the rulings issued after Global’s last Motion for

Reconsideration strongly support Global’s case here both on the law and the facts. The holdings

of the two federal judges are particularly important because they are presumed to be more expert

on the scope of federal exemptions than state commissions such as this one. The factual findings

in New York, Maryland and Pennsylvania carry particular weight because those cases involved a

fact hearing where the evidence of both parties was actually investigated and dissected. In fact,

the New York decision’s factual findings are based exclusively on firsthand evidence.

Testimony from that case was submitted to this Commission to consider on reconsideration.

Now that testimony has been held by a distinguished judge as proving the crucial factual

contentions Global made here. Thus, in light of these rulings, the Commission should reconsider

its Order and grant Global a hearing on the issues raised in its first motion for reconsideration.

II. TUE COMMISSION’S REASONS FOR REJECTING GLOBAL’S MOTION FOR
RECONSIDERATION FAILED TO TAKE INTO ACCOUNT THE PRECISE
ARGUMENTS MADE IN THAT MOTION AND THE EVIDENCE SUBMITTED
WITH IT

This Commission explained to the FCC why it ordered Global to pay TDS’ tariffs in full,

with the following statement:

Because the traffic at issue travels along the TDS networks in exactly the same
manner andformat as traditional toll calls, and Global did not provide evidence
to support its arguments to the contrary, the NH Commission found that Global is
not entitled to continued termination services without compensation to TDS.’2

But this statement cannot be grounded in reality, as revealed by the sworn testimony in

MetTel (most of which was submitted to this Commission) and in Global’s initial and

March 5, 2010).
12 NHPUC Comments on Global NAP Inc. Request for Declaratory Ruling and Petition for

Preemption, Docket 10-60 at 3 (Submitted April 2, 2010) (emphasis added).
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supplemental submissions, which set out how Global’s calls travel in a different manner than

traditional calls and explain that their ultimate conversion to TDM format for termination

purposes does not mean that they can be billed as traditional calls.

Global’s Motion for Reconsideration explained the path that any call forwarded by

Global must take to get from a New Hampshire caller to TDS, (at 8). ‘~ It showed that had TDS

been compelled to prove its case in an open hearing, it could not have shown that one telephone

call billed to Global completed its entire journey from a city in New Hampshire toward the TDS

cities in same way as traditional traffic (in landline TDM) and could not have even proven that

Global’s calls traveled on the TDS wires it the same way as regular traffic. Global stated that it

could receive calls from a New Hampshire telephone number only if a long distance company

serving that number sent the call to Texas or Nevada (probably in IP) for enhancement there, the

call came back to Global in Quincy, then traveled to FairPoint on a jointly-owned line, not a

public line which traditional traffic uses, and then went on to the TDS cities by tandem

arrangement. See Exhibit J to Motion for Reconsideration. Global also explained that its

connection to TDS is a private line and not a part of the PSTN, and thus its calls do move on the

TDS networks in ways that are different from traditional calls. Motion for Reconsideration, at 6.

This evidence showed that Global’s calls traveled differently from traditional calls and that

Global’s calls were interstate not intrastate.

Because Global had submitted evidence that showed that TDS had not proven that its

calls traveled in the same ways as traditional traffic, Global requested that, if the Commission

did not simply want to issue a new ruling based on that evidence, it should grant Global a

hearing to explore flaws in TDS’ traffic analysis. The findings in Pennsylvania and New York

13 The path of Global’s calls was also explained by a diagram submitted in response to

TDS’ First Set of Data Requests.
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City revealed the importance of examining in an open hearing any contentions that calls were

traditional instate traffic.

A hearing would have shown, as it did in Pennsylvania, Maryland and New York, that the

fact that Global’s traffic was converted to TDM to travel to TDS for termination did not mean

that it could be billed as traditional traffic. It would have revealed that a majority of the phone

numbers in the ICOs’ bills have been sold to nomadic VoIP customers. TDS’ testimony or the

investigation of its evidence would likely also have shown that many originating numbers were

missing for the calls they billed as intrastate (20% was the average for missing data in other

states). Given that the most obvious reason for lack of an originating number is that the call

began in nomadic VoIP this would have further supported Global’s argument that its traffic was

largely VoIP. Such testimony would have proven that there is simply no relation between the

paths and transformations relative to calls that reach Global and the traditional New Hampshire

to New Hampshire landline phone calls that have been or are subjected to legacy intrastate rates.

This would have supported Global’s argmTlent to this Commission that since its traffic

undoubtedly includes substantial amounts of nomadic VoIP from Verizon, Broadvoice, Skype

and the like, any order that it pay for all minutes as if they were intrastate is legally erroneous

and seriously excessive. Obviously, this argument and this position were not considered in the

Order, as evidenced by the Commission’s incorrect statement that Global’s argument was that its

traffic is “wholly” exempt from access charges. Order, at 16. But that was not Global’s

argument, Its position is that all its calls either originate from phone numbers sold to nomadic

VoIP companies or from traffic sent to be enhanced by Transcom, CommPartners and others in

Texas or Nevada, and that under the governing law, manifested in the outcomes of the MetTel,
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TVC’4 and Maryland cases, once nomadic VoIP is the dominant form of calls, it is neither legal

nor economic to examine or bill the non-nomadic minority. 15 This position is clearly enunciated

in the FCC’s 2004 Vonage case where the FCC stated:

We grant Vonage’s petition in part and preempt the Minnesota Vonage Order.
We find that the characteristics of DigitalVoice [V0LP] preclude any practical
identification of, and separation into, interstate and intrastate communications for
purposes of effectuating a dual federal/state regulatory scheme, and that
permitting Minnesota’s regulations would thwart federal law and policy.’6

We note that Global’s position can alternatively be supported by the view of Judge

Siragusa in New York, that, if some VoIP calls start in lP and others are changed at all in form or

content, such as by packet-switching, the question of whether such change is sufficient to

transform the traffic into an information service is for the FCC only.17

Given that Global had eventually raised serious issues regarding TDS’ bills and its

reliance on phone numbers to prove its case, the Commission should have granted a hearing to

determine who was right, instead of largely affirming a decision obviously based on faulty

evidence.

Instead of granting a hearing, the Order responds to Global’s new evidence by stating that

that Global is “in a unique position” to answer questions about the nature of its traffic. Order, at

17. That statement misunderstands the nature of VoIP traffic and the limited role of VoIP

NYPSC Case No. 07-C-0059, Complaint ofTVC Albany, Inc. d/b/a Tech Valley
Communications Against Global NAPs, Inc. for Failure to Pay Interstate Access Charges, Order
(TVC), dated March 20, 2008.

See Vonage Holdings Corp. Petitionfor Declaratory Ruling concerning an Order of the
Minnesota Public Utilities Commission, WC Docket No. 03-211, 19 F.C.C.R. 22404, 2004 WL
2601194 (2004) (Vonage) (Nomadic VoIP is jurisdictionally interstate and cannot be billed under
traditional charges); Vonage Holdings Corp. v. Nebraska Public Service Commission, 564 F.3d
900 (8th Cir. 2009) (interstate nomadic VoIP cannot be separated out from regular intrastate
traffic).

Vonage,at~J14.
Frontier Tel. ofRochester, Inc. v. USA Datanet Corp., No. 05- CV-6056 (CJS), 2005 WL

22403 56 (W.D.N.Y. August 2, 2005).
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forwarders. Because Global is only a forwarder, it has merely contractual, not affiliation

relationships with its main traffic suppliers, Transcom and CommPartners. Global has no direct

dealings at all with Vonage or most providers of VoIP services other than BroadVoice and

Magic Jack. Hence, it can “prove” that its traffic originated with such carriers only where the

discovery rules allow subpoenas to non-parties, such as these firms.

Actually, non-party discovery in the Pennsylvania hearing shows that it is the owners of

the intrastate telephone numbers (to whom TDS has access) who are in the “unique position” to

reveal who in fact originated the calls and whether they began in the state. In Pennsylvania,

Global was allowed to cross-examine Paetec officials, who testified that all calls supposedly

traveling from Paetec to Palmerton through Global which were billed as intrastate were really not

sent by Paetec or from Allentown, Pennsylvania. All those phone numbers had been sold by

Paetec to Vonage and then passed on to Vonage subscribers who might live anywhere and could

call from anywhere. In the Pennsylvania proceeding, no telephone company testifying for

Palmerton verified that it was the actual sender of any call that reached Global. All of them had

either sold the number to a VoIP company or passed the call on to a specialty long distance

company that apparently wished to pay for the call-enhancing services of firms like Transcom.

So it would have been witnesses from New Hampshire telephone companies who would be in

the position to verify or refute the existence of an instate landline call. These are witnesses

whom Global was never able to examine due to the lack of an evidentiary hearing.

To contend with this issue at commission proceedings in the New York PSC and the

Maryland PSC, Global proved the nature of its traffic by means of letters from its suppliers,

which were adjudged to be reliable. In MetTel, Vonage and Transcom helped to confirm that the

letters (which were accepted by the NYPSC and the Maryland AU) were correct in all aspects.
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Global made the Commission aware of the NYPSC’s holdings in TVC and submitted a letter

from its supplier, CommPartners, which was like the one it submitted in TVC, as well as a list of

its customers and its supplier contracts18 but the Commission failed to acknowledge the issues

raised by those submissions, as it continues to do now.

Aside from incorrectly surmising that the new submitted evidence proved that Global had

access to information about its traffic, the Order dismisses the submitted testimony, stating “we

do not rely on such ‘facts’ in this order.” Order, at 14.

This conclusion contravenes the Commission’s rules, which state that it must reopen the

record if the “late submission of additional evidence will enhance its ability to resolve the matter

in dispute.” PUC 203.30. Certainly the submitted evidence helps to resolve the issue of whether

or to what extent Global owes money to TDS under the intrastate tariffs, an issue which this

Commission acknowledged remains largely unresolved. As this evidence is highly probative on

the issue of traffic identification, there is no reason why the Commission should not have treated

Global’s Motion for Reconsideration as one to reopen the record.

The Order justified ignoring this evidence by stating that “Global NAPs has not

demonstrated that any evidence it now provides.., was not available prior to our order.” Order,

ati 6. (emphasis added). That statement is demonstrably incorrect. As was explained in our first

Motion for Reconsideration, Global was able to obtain Vonage’s testimony in New York because

Vonage’s New Jersey headquarters are within 100 of the New York City courtroom, but not

within 100 miles of this Commission in New Hampshire. See Motion for Reconsideration at 11.

Global’s other key witness Transcorn, headquartered in Texas, also could not he made to appear

before this Commission because it is not subject to the subpoena power of this Commission.

See Responses to Second Staff Data Requests, dated June 27, 2008, July 2, 2008.
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Transcom agreed to testify only once, in a formal trial in New York, where letters or other

arguably hearsay evidence would normally not be admitted.’9 Mr. Redden, a tariff expert, who

testified as to the correctness of the plaintiff’s bills and Mr. Munsell, a billing witness from

Verizon who testified as to VoIP charges, were also unavailable in New Hampshire. It should be

noted that since the testimony of all four witnesses was under oath and subject to cross-

examination, it is highly reliable.

Further, if it was unsatisfied with Global’s explanations as to why the evidence was not

available earlier, as stated above, the Commission could have simply re-opened the record,

something it was authorized to do without having to evaluate the extent to which the new

evidence was previously available to Global, and something it should have been inclined to do

given the decisive quality of the evidence.

To highlight the paramount importance of this evidence, we explained then and

emphasize now that a key issue in these cases is whether Global delivers Vonage traffic, which

the FCC has already held to be virtual, nomadic and interstate. The New York evidence clearly

proves this point. As a regulatory agency proceeding is supposed to be a search for truth, the

Commission should have considered and evaluated this evidence before making a decision

allowing TDS to charge non-cost-based rates or to block interstate calls.

But the Commission stated that Global was not even entitled to a complete evidentiary

hearing. Order at 22. This statement is belied by the New Hampshire Administrative Procedure

Act, which explicitly contemplates an evidentiary hearing in every contested case: “An agency

shall commence an adjudicative proceeding if a matter has reached a stage at which it is

considered a contested case.” RSA §541 -A:3 I. The New Hampshire provision governing

Transcom’s prior unwillingness to testify is also discussed in Global’s first Motion to
Reconsider. See Id. at 12.
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adjudicative proceedings states:

The record in a contested case shall include all of the following (g) The tape
recording or stenographic notes or symbols prepared for the presiding officer at
the hearing, together with any transcript ofall orpart of the hearing considered
before final disposition of the proceeding.

(Emphasis added).

RSA §541-A:33 states that “[ajny oral or documentary evidence may be received” and

“A party may conduct cross-examinations requiredfor afull and true disclosure qf the facts.”

(Emphasis added).

This Commission justifies depriving Global of an opportunity for a full hearing by stating

that it did not take away Global’s federal rights and thus, it did not violate its due process right to

a hearing. It achieves this outcome by stating that it interprets the TCA as only requiring

physical interconnection, which TDS has not taken away and does not threaten to take away.

Order at 19. But even this does not comport with this Commission’s stance, voiced in other

proceedings. In the IDT proceeding the Commission’s arbitrator stated that

The Commission in this matter and in other instances has found that a rural ILEC
such as Union ‘has a duty to provide the services required by Sections 251(a) and
(b).’2°

“Services” obviously does not mean simple physical interconnection, but actual termination of

the CLECs’ traffic. In that same proceeding, the Commission stated

Section 251 (b)(5) specifically imposes on all incumbents, rural or otherwise, the
duty to establish reciprocal compensation arrangements for the transport and
termination of telecommunications.2’

20 Arbitrator’s Report and Recommendations In the Matter ofPetition ofIDT

America, Corp. for Arbitration with Union Telephone Company Pursuant to the
Communications Act of1934, as Amended, Docket No. 09-048 (Filed July 27, 2009)
(Arbitrator ~‘ Report) at 34 (quoting Hearing Examiner’s Report at 3, adopted by
Secretarial Letter of June, 1, 2009) (Emphasis added).

Arbitrator ~ Report at 37.
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Thus, this Commission has clearly voiced its opinion that to satisfy the TCA, an ILEC must do

more than physically interconnect.

The FCC has also recognized that the very purpose of interconnection facilities under the

TCA is to permit the delivery of traffic between interconnected carriers over those facilities.

Addressing charges for the exchange of traffic under Sections 251 & 252, the FCC stated

Commission’s mles [47 C.F.R. 51,703(a)] prohibit LECs from charging for
facilities used to deliver LEC-originated traffic, in addition to prohibiting charges
for the traffic itself. Since traffic must be delivered overfacilities, charging
carriersforfacilities. ..would be inconsistent with the rules.22

The FCC Order makes clear that the TCA contemplates that traffic will ride over interconnection

facilities and that such facilities do not fulfill their purpose under the TCA unless and until they

permit the exchange of traffic.

HI. THE ORDER NEEDS TO BE CLARIFIED AS IT DOES NOT EXPLAIN HOW
GLOBAL’S LiABILITY SHOULD BE CALCULATED OR HOW DISPUTES
ABOUT RATES OR CLASSIFICATION WILL OR CAN BE RESOLVED

Even if this Commission were to ignore the legal and factual holdings of the above three

cases and the import of Global’s evidence, it certainly owes Global the due process right to be

told how much it owes to the TDS companies under the ruling and what standards should be

used to calculate what it “owes.” While stating that Global must pay TDS’ bills, the Order

acknowledges that some of Global’s traffic into the state is interstate traffic,23 and thus implies

that the bills are excessive.

The Order does not even estimate whether the amount of intrastate or interstate traffic is

90% or 10% of the total. Nor does it explain how the Commission has authority to cause Global

22 TSR Wireless, LLC v. US West Communications, Inc., 15 F.C.C.R. 11, 166 (2000) (TSR

Wireless). Federal courts have confirmed the FCC’s determination. MClmetro Access Trans. V.

BellSouth Telecommunications, Inc., 352 F.3d 872, 881 (4°’ Cir. 2003) (MCI metro Access).
23 Order, at 15.
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to pay local rates for calls that are conclusively demonstrated to be IP-to-PSTN traffic. No

feasible standard for segregation or estimation is set out, and no attempt is made to reconcile the

calculation method with the Vonage opinion. Instead, the command is that the parties should

“negotiate” the percentages and the final amount themselves. But such “negotiation” would be a

charade, since the Order basically informs Global that no matter how outrageous TDS’

estimation or demands are, Global must satisfy TDS or have its traffic blocked. The

Commission also sets a 30 day deadline but does not explain whether or under what

circumstances it would extend such deadline. Nor does it offer to mediate or arbitrate

disagreements among the parties concerning estimations of intrastate traffic or selection of rates.

This outcome not only exposes Global to coercion by TDS, but also leaves this

Commission poised to run afoul of federal law. Section 253 of the TCA expresses Congress’

mandate that state commissions not engage in practices that have the effect of blocking interstate

calls. It states “no state or local statute or regulation or other state or local legal requirement,

may prohibit or have the effect ofprohibiting the ability ofany entity to provide any interstate or

intrastate telecommunications service.” 47 U.S.C. 253(a) (emphasis added). If the Order means

that this Commission will allow blockage of interstate traffic whenever the amount a carrier

offers does not satisfy local ICOs (even if it cannot determine how much an out-of-state carrier

owes) it creates a dynamic that Section 253 prohibits.

The Commission, however, defends TDS’ cut off and states that TDS is justified in

disconnecting Global because Global should have paid something for TDS’ service. See Order,

at 15. But Global could not have simply offered TDS a lower, more acceptable figure for its

termination services as this would have violated the filed-rate doctrine, which does not allow

TDS to accept a lower rate, absent an interconnection agreement. See Davel Commc ‘ns., Inc. v.

18



Qwest Corp., 460 F.3d 1075, 1084 (9th Cir. 2006).

IV. THE ORDER FAILS TO DEAL WITH THE IMPLICATIONS OF THE
PENDING SECTION 251 NEGOTIATION

In addition to failing to clarify Global’s payment obligations, the Order also fails to take

into account what implications Global’s registered letter seeking Section 251 interconnection

with the TDS companies has for the negotiations that are supposed to ensue.

As stated in the Motion for Reconsideration, Global sent a registered letter to counsel for

the TDS companies, exercising its right under Section 251 to interconnect with them.24 After

Global submitted its motion for reconsideration to this Commission, TDS counsel replied to

Global’s letter, stating that they would not interconnect until and unless Global paid all their

outstanding tariff bills in full. 25

Global sent a second letter to TDS on April 20, 2010, setting forth its offer to pay the

Verizon-AT&T industry standard rate of $.00045 for all properly calculated past minutes and all

minutes billed in the future, based on the already available “yardstick” Section 251 rate, which is

the $.00045 testified to by Verizon witnesses in Global’s Pennsylvania and New York cases and

contained in publicly available Section 251 agreements involving AT&T, Verizon, Level 3,

Sprint and others.26 Global also offered to provide free equipment to enable IP-interconnection

to occur. In light of these events, Global asks the Commission to arbitrate or mediate negotiation

of an agreement between the parties. Thus, the Commission should hold a hearing or mediation

to discuss the implications of Global’s offer.

Letter from William 3. Rooney, Jr., Esq., General Counsel, Global NAPs, Inc., to Paul
Phillips, Esq., Primmer, Piper, Eggleston & Cramer, PC, dated November 17, 2009 (attached to
Global’s Motion to Reconsider as Exhibit A).
25 Letter from Linda Lowrance, Manager-Interconnection, TDS Telecom, to William 3.

Rooney, Jr, Global NAPs, Inc., dated December 9, 2009. attached as hereto as Exhibit B).
26 Letter from Clifford Williams, Global NAPs Counsel, to Linda Lowrance, dated April

20, 2010 (attached hereto as Exhibit C).
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First, the Commission must discuss what TDS’ duties are pursuant to Global’s offer.

Under Time Warner, supra, ICOs which terminate interstate traffic and receive a request to

regularize that flow under a Section 251 agreement are not free to block such traffic at a point

when negotiation, mediation or arbitration of such agreement have not yet occurred. The

Commission itselfhas made clear that LECs, including rural LECs, have an obligation to provide

interconnection under Sections 251(a) and (b) of the TCA as requested by Global here, a duty

not limited or affected by the rural exemption of 251 (f).27 Indeed, this Commission has

recognized that, in the absence of the ability to seek mediation and arbitration, a CLEC may be

unable to obtain its rightful interconnection under Sections 251(a) and (b).28 This is consistent

with the FCC’s ruling in Time Warner which prohibits a refusal to connect in the face of a

Section 251 request. Creating an alternate process that would allow TDS to reject a request to

interconnect unless paid a certain amount for past bills would violate the FCC’s ruling.

Allowing TDS to make interconnection contingent on payment of its tariffs would also violate

the TCA under Paetec, because as Judge Robertson held, Sections 251(a) and (b) do not allow

tariff charges to be assessed on VoIP, and the Section 251(g) exception does not bring VoIP into

the statutory scheme because it did not exist before 1996. Faetec, at 7-8, 11.

This Commission has held that.a “dispute over an ICA based on Sections 25 1(a) and (b)

is subject to this Commission’s arbitration.”29 Thus, if TDS refuses to negotiate further or to

postpone its cut off until the negotiation or arbitration is concluded this Commission should

begin mediation or arbitration, and should prevent all cut-offs until that process is complete.

27 NHPUC DT 09-048, Petition of ]DT America Corp.for Arbitration of An Interconnection

Agreement with Union Telephone Company, Final Order, Order No. 25.022, dated October 7,
2009 (IDT Order) at 18.
2~ IDT Order, at 18-19.
29 Arbitrator’s Report at 34.
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Second, the Commission needs to discuss whether Global’s offer to TDS is

“appropriate.” This Commission has ruled that when a rural or other LEC interconnects under

Sections 251(a) and (b), interconnection rates for transport and termination of traffic exchanged

under Section 251 (b)(5), are — and must — be subject to the cost-based pricing standards of

Section 252(d) of the TCA,3° which makes clear that the rates to be paid are to be cost-based,

non-discriminatory and supportive of new technologies and new entrants. The $.00045 rate,

having been negotiated at arm’s length between Verizon, AT&T, Level 3, Sprint and others and

approved by relevant state commissions is thus verified to meet all the pricing standards of

Sections 251 and 252. Conversely, there is absolutely no basis for concluding that the rates in

the TDS bills are cost-based or average for the industry, generally, or as to VoIP providers in

particular. In the IDT proceeding, a similar interconnection arbitration, the Commission’s

arbitrator stated that:

A price advocated by either party, without presentation of support in the form of a
market-based price or an alternative cost basis (i.e., other than the Section 252(d)
standard) may not constitute an appropriate basis for establishing a rate.3’

Global believes, that in a mediation or arbitration it can show that it has offered TDS the

“appropriate” rate and thus a rate that this Commission should approve under its Section 251 and

252 powers as being sufficient to satisf~’ TDS’ demands.

CONCLUSION

For all of the above reasons, Global requests reconsideration of the Commission’s April

2, 2010 order. Global also respectfully requests oral argument.

30 IDTOrder at 23.
31 Arbitrator’s Report at 44.
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UNITED STATES DISTRICT COURT..
SOUTHERN DISTRICT OF NE~’1 YORK :

ViANHATT~N TELECO~4MUNICATIONS CORP

Plaintiff, 08 Civ. 3829 (JSR)

CON CLUS 1CN$ ~AW

GLOB2~L NAPS, INC.,

Defendant. :
x

JED S. R1~KOFF, U,S,D,J,

On September 8-10, 2009, theCourt conducted a three-day

bench trial of this controversy The parties submitted post-trial

memoraflda i~ late September and early October 2009, as well as

supplemental letter briefs earlier rhis month The following

constitutes the Court’s find~.ngs.b~. fact and conclusions of law

resulting from that trial.’

This action arises out of the complicated legal tangle

resulting f±om the interconi~ection between traditional telephone

service providers and pro~iders ofVoice over Internet Protocol

(“V0IP”) exacerbated by the ye~~s-1ong failure of the Federal

Communications Commission (‘FCC’) to act in this area despite

soliciting multiple rounds of comments on proposed rule-making ~

~ Proposed Rule, 73 Fed. Reg. 65821 (Nov. 12, 2008) Plaintiff

~4anhattafl Telecommunications Corp (‘MetTel”) is duly certificated ~i.

At the trial, the Càu~1.h~ard testimony from eleven live

witnesses and admitted eight”éen exhibits into evidence, some of
which were voluminous records.



and licensed as a telephone eryic.p~~e~ by the FCC and by more

than ten states. pretrial cdnsënt order ¶~ 1-2. It has effective

tariff~ for intra- and interstate access on filewith, respectiVelY~

the relevant state public service commissions arid the FCC. ~d~; see

.~.2&Q P1. Exs. 1, 2~ From February 2001 through the present1

defendant Global NAPs, Inc. (“G1ob~J~”) a telecommUniCat10~5 carrier

delivered traffic originated by it~ ~uitomers to the VerizOn switch;

some of that traffic was ultimately destined for .Met.Tel subscribers’

phone numbers1 for which ~4etTe1 provided access services, pretrial

Consent Order ¶~ 3-5, MetTe3. invoiced Global for its acces~ services

pursuant to its filed tariffs, but.GIoba]- has not paid any of the

charges1 claiming that the traffic i~ Vo.IP. and is not subject to

access charges. 3~ ¶~ 41 ~,..MthQ4ghG10ba1 has an

Interco~eOtiOfl Agreement (~CA”) with Ver±zofl,3 MetTel and Global do

not have any agreement between themselves and their networks are not

direct~y interconnected. ~i ¶~ ~, .9-10; see ~ Tr. at 103-04.

f1F~R—31—2B10. 1’? 20 JUDGE RRKQFF•
P53/11 ~:

a

3:

:3~~

:~.

V~V~

V V

~Pl. Ex.” refers to plaintiff’S trial exhibits; “Def. Ex.”
refe~s to~defendaflt’S trial exhibits; and ‘~Tr.” refers Co the
trial transcript.

.~ Defendant contends as a threshold matter that MetTel lacks

standing to pursue its cJaims’because MetTel has no rights under
Globai~S ICà with Verizon. See Def.. Post-Trial Br. at 3—S.
However, the argument is withêut merit. MetTel brings its claims
pursuant Co its filed tariffs, or. in the alternative1 in equity
for unjust enrichment; it ddes,not bring its claims pursuant to
any contract, including the Global~VeriZOfl ICA.

2
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MatTel has three~against Global, seeking

recovery for breach of federal tarifis and breach of state tariffs

or, in the alternative unjust enrichment For the reasons explained

below, the Court finds that Global is liable to MetTel on the unjUst

enrichment claim.

All voice traffic receivec by MatTel for termination to its
.. .~, ., .‘.

subscribers iS handled through a format known as time division

multiplexing (‘~TDM11) Tr at 105-06 Calls that begin Jn internet

protocol are converted to TDM in protocol conversion. ~ Tr. at

141-42 CallS that begin in TDM may also be switched to internet

protocol and back again, as explained by witness Gregory Eccies of

Convergent Networks, equipment (that is produced by companies such as

his) enables traffic to be switc~€d between traditional voice traffic

and interfle~ protocol. Tr. at 263. Thus, from MetTeltSPerSPeCter

all the traffic it receives is the same, regardless of whether it

began in internet protocol. Nor do customers perceive a difference
....

between traditional and Vof? ~ ~ Tr at 267

MetTel has billed Ginbal ac~ord±ng to its filed federal and

. .

state tariffs, using the call detail recb~ds provided daily to it by

VerizOfl for calls that cross the leased Verizofl network. Calls are

classified as intrastate or interstate based on the geographIc area

corr~spondiflg to the oriqinating.~nd terminating telephone numbers.

However, It is undisputed that MétTel does not receive origin

information on some of the c~lls t)~at it terminates. ~ Tr.

3
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:~

at 72 For such calls if the customer does not provide MetTel with
V V :..• V

a breakdown of its calls1 orj natioh,M~tTel bills under its

percentage-of-interstate-usage (“?IU”) default rule, at 50%

interstate1 50% intrastate tariff rates. See Tr. at 4.8-50. Global

challenges the bills on a number of related grounds. In essence, V

Global disputes the application of i~itrastate rates to its cells,

including the application of MetTeJ l s Flu, and the application ot any
V. VV~

tariff at all to its V0IP calls. V >1~a~.VV. V V

The evidence reflects that us~ of telephone numbers to

determine the geographic correspondence of calls is seriously flawed

in the context of mobile phones and V0IP calls. For example, VoIP

subscribers may select theare~cpdé.o~ their phone numbers

regardless of where the sub~crib~rs care actually located; and V0IP

providers such as Broad Voide mak~Vno effort to determine the

location of their customers vis-a-~ris the selected phone numbers’

geographic assignments. Tr. at 238, 249-SO. Some of Global’s V~V~

biggest customers, including Vonage and Broad Voice are VoIP

providers whose calls do not be~±n in TOM. ~ Tr. at 241,

343—44; see also, P1. Exs, 7—10 (G~obalV~ustomer contracts>.

i-~owever, some of the traffic routed to Glàbal by its customers begins

in TDM~ See, e.cr~,, Tr. at 361. Jeff Noack, Global’s Director of

Network Operations, testified that he had observed that some calls

classified as “løcal” by•~~et~el had, in fact, originated from a VoIP

provider or were otherwi~e rout~d through an enhanced service

4
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provider. Tr. at 224. It is.thus clear to the Court that while

neither party has been able to identify the protocol source of the

• calls at. issue, a significant.numberare likely to be VoIP calls that.

defy the ~ccuracy of the telephone r~umber-based billing system.

• The FCC, although failing to resolve the relevant issues that

fall within its authority, has made statements that- complicate the

issues before the Court. The FCC ha~ preempted state regulation of

V6IP services as interfering with~important federal objectives,”

thus effectively declaring Vol? to be jurisdictionally interstate

?CC 04-267, 2004 WL 2601194, at “16

(F.C.C. Nov. 12, 2004); see also ~Q~fgS~So2D~. vJ-’1e~aska

Public Service Comm~3, S64 F.3d. 900 (8th Cir. 2009) (finding

preemption of state regulaL~ior~ of. VàIP c~ils) . Moreover, the FCC has

clarified that so-called in~ormaUqn ~ezvices, unlike

telecommunications services, are not-subject to access charges under

Title II of the Communications Act- of 1934, as amended by the

Telecommunications Act of 1996. See, e.g~, In re Pet-itioflfQ2~

Declaratory Ruling that AT&1~~$~rvic~

t~oCk~tNo. 02-361, FCC 04-97,

~ 4-6 (Apr. 21, 2004)~ The FC.c.has th~is far “not classified

interconnected VoIP service as-a telecommunications service or

information service as those terms are defined in the Act.’ Ir~~g

IP-Enabled Se~y~~es, 24~ 6039, 6043 n.21 (May 13, 2009> -

Against- this backdrop are a host- of conflicting court and state

• .~. ,. -
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regulatory rulings that have held, in~t.er alia, that access charges.

are not, applicable to VoIP-~ calls and that access charges may be

a~sessed for termination of VoIP ~llt. Compare~Paetec v

ComP~t~ne~, No.. 08-0397, sli~o~. ~t 11 ‘(D.D.C. Feb. 18, 2010)

(finding th~.t “the access cha~ge regime is inapplicable to Vol?

originated traffic”), with palmerton Tel. Co. v~ Global NAPS_S.~L.

Inc., No. C-2009-2093336 (Pa. P.U.C,’Ma~. 16, 2010). Finding chat

.:~

Global has successfully shown that. a significant percentage of the

(undifferentiated) calls for.. which it. was billed are V0IP, and given

the FCC’s authority in this area ~.nd its limited pronouncements, the

Court declines to enter the melee and attempt to apply the filed rate

doctrine to the facts of this case.~

However, although the Court concludes that the filed tariff

rates cannot be applied to~thefac~ts’o~ this dispute, the Court

concludes that the inability toapp1y~the tariff regime as it stands

does not preclude MetTel’s entitlement to recover in equity. Global

contends, both in its summary judgment papers and again in its posc~

trial briefing, that this state law claim is preempted by the federal

tariff regime. The t.e~sion inherent in Global’s position is obvious:

defendant contends that it is not s’Abject to MetTel’s filed tariff

Given this determination, the Court. need not reach the
parties’ other subsidiary disputes, including Global’s claim that
all of its traffic is “enhanced” and not subject to access
charges, or the dispute over ~he” ~ignifi~cance of the “Feature
Group 0” designation. •:.

‘6
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rates, while arguing that the statutory rate system precludes the

unjust enrichment e].á.ims. The Court rejects Global’s contention as

legally unsupported. Global relies heavily on the Second Circuit’s

determination in Marcus v. ~ .L38 F .38. 46 (28. Cir. 1998)

that t~e filed rate doctxii~derived from the tariff-filing

requirements of the Federal Communications Act of 1934 (“FCA”)

preempted certain state law claims that implicated the

nondiscrimination and nonjusticiabiJ.ity strands of the doctrine. ~e

138 F.3d at S2~ ~owever, the ~ Court first concluded, in its

removal analysis, that the FCAdid~.~ create complete preemption of

all state law claims related to telecommunications. Id. at 53-54

(citing, j~.~alia, 47 U.S.C. § 414 (“Nothing in this chapter

contained shall in any way ah~idge or alter the remedies nov.’ existing

at common law or by statute~ but the provisions of this chapter are

in addition to such rernedies”H* The; nondiscrimination strand,

which seeks to “preventt] rriers fràm engaging in price

discrimination as between ratepayers,”~j~. at 58, is clearly not

implicated by MetTel’s claim, as MetTel seeks to force Global to pay

in accordance with its billing bractices for all other ratepayers.

Nor is the nonDustlclabiJ.ty st~r~id .~.rnplicated, the Court is not

“undermin[ingi agency rate-ma)dn~ a.uthctIty” -- the FCC, while ~ul1y

competent to address this issue h~s failed to exercise its authority

but remains free (and is encouraged) to do so -~ but is merely

filling the gap left by the FCc’s pronQuncements. Marcus, 138 P.38.

• .:.
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at 61. AlthoUgh Global cites to various cases in which other courts

have held that unjust enrichment claims are barred pursuant to the

filed rate doctrine, those cases are not binding on this Court and,

in any event, given the state of the legal landscape, their analyses

as to the implications of the fil~d rate doctrine are not persuasive

to this Court in evaluating th~ instant facts.

Having thus determined that the unjust enrichment claim i~

not preempted, the Court emp1~as1~es that Global does not contend that

the facts of this case ao ~ot satisfy ~he requirements of an unjust

enrichment claim under New York law that it benefitted at MetTel’s

expense such ~that equity and good: conscience require restitution.”

Leibowitz v. Cornell Univ., 584 F,3d 487, 509 (2d Cir.~ 2009)

(internal quotation mark omitted). There is no dispute that MetTel

terminated c~lobal’s traffic, f~r which MetTel incurred costs, and

chat Global has not paid anything for the~e (ongoing) services.

According to MetTel’s president, David.. Aronow, MetTel pays

approximately $.00l per minute to Verizon for calls chat cross the

leased part of the Verizon network, in addition to other costs

inherent in the provision of its services. Tr. at 149, 151.

Moreover, Global itself profits from its transmission of traffic for

itC customers. Global~s Vice P~’esidënt of Sales, Brad Masuret,

testified thataxi internal study determined an average gross revenue

of 50.002 per minute over the last five years. Tr. at 273.

S
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The measure of damages on an unjust enrichment claims is the

reasonable value of benefit conferred on Global by the performance of

MetTel’s termination services. ~ Giordano ~ 564

~‘,3d 163, 170 (2d Cir. 2009) ; see also Pereira v, Farace~, 413 F.3d

330, .340 (2d Cir. 2005> (‘~[R)estitution is measured by a defendant’s

~unjust gain, rather than [by a plaintiff’s] loss.’” (second

alter~.tion in original)) . Global contends that MetTel is entitled

to, at most, Global’s profits. MetTel argues that the reasonable

value of its services is best captured ~y its filed tariff rates, and

thus contends that Global has been enrichment in the amount of

$453,310.00 plus amounts that have accrued since trial -- the same

damages frietTel claims under its tariff-based claims, ~ P1.

Post’-Trial Br. at 22. The Court, sitting in this regard as a court

of equity, concludes that limiting recovery to Global’s profit would

be artificially low, but the inv~oic,es. as billed by MetTel would he

too high in.light of the various classification concerns. The Court

therefore concludes that a faiter measure of the recovery to he

awarded MetTel is the services provided as measured by the federal

rate.

The Court thus finds defendant liable to plaintiff for Unjust

enrichtr~ent. The parties s’houl~ ~uhrnit their separate calculations of

that amount, as measured by the f~d~ra1~ate, by April7. 2010,

following which final judgment will be entered.

SO ORDERED.



MRR—31—2~iø. 17~21 JIJOGE ~KDFF .. . P.11/li I.

p,

Dated: New York1 ~ew York V

March 31, 2010

10

TOT~L P11



HH
H



9737 Cogdill Road, Suite 230
Knoxville, Tennessee 37932

(865) 6714758

December 9, 2009

Mr. WilBam J. Rooney, Jr.
Global NAPs, Inc via: Overnight Delivery
89 Access Rd. Suite B
Norwood, MA 02062
(617)687-1405

Re: Request to Negotiate Interconnection Agreement with various TDS Telecom Companies

Dear Mr. Rooney:

I am in receipt of your request to negotiate an interconnection agreement with the following TOS Telecom
subsidiaries or affiliates, Hollis Telephone Company, Inc., Kearsarge Telephone Company, Merrimack
County Telephone Company and Wilton Telephone Company, Inc. (collectively, “TOS Telecom”).

Please be advised that each of the above mentioned TDS Telecom operating affiliates qualifies as a rural
carrier under the Telecommunications Act of 1996 and two of the TDS Telecom affiliates, Kearsarge
Telephone Company and Merrimack County Telephone Company, continue to be exempt from the
provisions of 47 U.S.C. 251 (c). TDS Telecom does not waive this exemption, and by this letter, explicitly
asserts it.

Any discussions or negotiations between TOS Telecom and Global NAPs, Inc. will take place only with the
understanding that such discussions or negotiations do not constitute a waiver of the 47 U.S.C. 251 (0(l)
exemption provisions described above.

Included with this letter is TDS Telecom’s standard interconnection agreement which we propose as the
starting point for our negotiations. During negotiations, I will serve as the primary point of contact for
TDS TELECOM. My contact information is (865)671-4758 or linda.lowrance@tdstelecom.com.

While TDS Telecom is open to beginning negotiations at this time, please be aware that prior to rendering
any services under any resulting agreement, TDS Telecom will require that Global NAPs, Inc. be in
compliance with all state and federal requirements, and has paid in full any and all outstanding balances
owed to TDS Telecom by Global NAPs. Inc. or any of its affiliates.

Sincerely,

£incüi £cIwrclflce
Manager-Interconnection

cc: Peter Healy, Esq.- TDS Telecom
Paul Phillips, Esq.- Primer Piper Eggleston & Cramer, PC
Mike Reed- TDS Telecom

te/ecorn
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1200 NEW HAMPSHIRE AVENUE~ NW

VH E SUITE57O
‘~ ~“ WASHINGTON DC 20036 USA

GO EKJ I AN 202,659.8000 FAX 202.659.8822

REED
~MCMANUSPLLC
ATTORNEYS AT LAW

April 20, 2010

Ms. Linda Lowrence
TDS Telecom
9737 Cogdill Road, Suite 230
Knoxville, Tennessee 37932

Re: Global NAPs, Inc. Request to Negotiate Jnterconnection Agreement

Dear Ms. Lowrence,

As a supplement to the letter from William J. Rooney, Jr., General Counsel of Global
NAPs, Inc. (“Global”), dated November 17, 2009, requesting negotiation of an interconnection
agreement with Hoffis Telephone Company, Kearsage Telephone Company, Merrimack County
Telephone Company and Wilton Telephone Company (the “TDS Companies”), and in response
to the letter of the TDS Companies, dated December 9, 2009, responding to Global, enclosed
please find a copy of contract provisions in an interconnection agreement that provide a
framework for addressing the key issues of termination of Voice over Internet Protocol (“VoIP”)
and Enhanced Service Provider (“BSP”) traffic identified in Global’s earlier request for
negotiation.

The enclosed contract provisions provide a frequently-utilized and well-balanced
approach to establishing unitary rates for VoIP traffic and other terms and conditions governing
the treatment of VoIP traffic, that have proven acceptable to many incumbent local carriers.
Moreover, as you know, the characteristics of most VoW traffic are such that legacy terms and
conditions for interconnection are uneconomic and inappropriate. The advantages of these
contract provisions are that they deal with VoW issues in a way that is clear and operationally
effective. Also, these provisions allow for changes in the treatment of VoW traffic and in the
rates assessed on VoW if and when the Federal Communications Commission or other
competent authority alters the law applicable to VoiP.

Further, these provisions provide for pricing and interconnection without requiring any
attempts to identify originating and terminating end points, which can prove impossible or
uneconôuiic for all parties. They will also lead to direct interconnection, eliminating the need for



Giobal and the TDS Companies to use a third party, Faii-Point Communications, to excbange
traffic and thus perhaps saving money for TDS. Lastly, to facilitate modern interconnection,
Global would be willing to provide Internet Protocol (“IP”)-capable switching equipment to the
TDS Companies for free.

These contract provisions reflect many of the proposals that counsel for Global has made
to counsel for the TDS Companies in discussions regarding interconnection betweed the carriers.
Global remains ready to discuss further and to negotiate the terms of such an interconnection
agreement. We are also amenable to mediation or arbitration by the NHPUC,

Please respond promptly to the undersigned, at 71 8-499-3534, or any of the other counsel
for Global noted below.

Sincerely,

i~~_ /~ ~
Clifford K. Williams, Esq.

cc: Joel Davidow, Esq.
1200 New Hampshire Ave., N.W
Suite 570
Washington, DC 20036

William S. Rooney, Esq~
89 Access Road, Suite B
Norwood, MA 02062

Peter Healy, Esq.
TDS Telecom
525 Junction Road, Suite 7000
Madison, WI 53717

Michael Reed
Manager, External Relations
TDS Telecom
24 Depot Square
Northfleld, VT 05663

Paul Phillips, Esq.
Primmer Piper Eggleston & Cramer, PC
421 Summer Street
P0 Box 159
St. Johnsbury, VT 05819



Debra Martone
TDS Telecom
P0 Box 337
.11 Kearsage Avenue
Contoocook, NH 03229



AMENDMENT

to

INTERCONNECTION AGREEMENTS

THIS AMENDMENT (this “Amendment”), effective as of August 1, 2006 (the
“Effective Date”)(the terms of which originally were effective as of November 1, 2004), amends
each of the interconnection Agreements (the “interconnection Agreements”) by and between each
of the Verizon incumbent local exchange carrier (“ILEC”) affiliates (individually and collectively
“Verizon” or the “Verizon Parties”) and each of the AT&T wireline competitive local exchange
carrier (“CLEC”) affiliates (individually and collectively “AT&T’ or the “AT&T Parties”; Verizon
and AT&T are referred to herein individually as a “Party” and collectively as the “Parties”), but
only to the extent the Interconnection Agreements referenced directly below were not already
amended to address the same intercarrier compensation (including, without limitation, reciprocal
compensation), interconnection architecture and related matters set forth herein. ~~hm~ntJ..
hereto lists, to the best of the Parties’ knowledge, the Interconnection Agreements in effect as of
the Effective Date (the original listing having been of Interconnection Agreements in effect as of
November 1, 2004)- For the avoidance of any doubt, this Amendment shall also amend each new
Lnterconnectiofl Agreement or adoption in any Verizon ILEC service area in which the Parties did
not have an interconnection Agreement prior to August 1, 2006, provided that in such instances
the “Effective Date” of this Amendment shall be the date on which such Interconnection
Agreement or adoption becomes effective. The term “affiliates,” as used in this Amendment, shall
have the same meaning as under Rule 405 of the Rules promulgated pursuant to the Securities
Act of 1933, as amended.

~ESETH:

WHEREAS, Verizon and AT&T are Parties to interconnection Agreements under
Sections 251 and 252 of the Act.

WHEREAS, the Parties wish to amend the Interconnection Agreements to reflect their
agreements on certain intercarrier compensation (including, without limitation, reciprocal
compensation), interconnection architecture and related matters, as set forth in ~cbmenti
hereto.

NOW~ THEREFORE, in consideration of the above recitals and the mutual promises and
agreements set forth below, the receipt and sufficiency ofwhich are expressly acknowledged, each
of the Parties, on its mvii and on behalf of its respective successors and assigns, hereby
agrees as follows:
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Attachment 2

Terms and Conditions

I. ~tions.

Notwithstanding anything to the contmry in the Interconnection Agreements, this Amendment,
in any applicable tariff or SOAT, or otherwise (including a change to applicable law effected
after the Effective Date), the terms defined in this Section (or elsewhere in this Amendment)
shall have the respective meanings set forth in this Amendment. A defined term intended to
convey the meaning stated in this Amendment is capitalized when used. Other terms that are
capitalized, and not defined in this Amendment, shall have the meaning set forth in the Act.
Unless the context clearly indicates otherwise, any term defined in this Amendment that is
defined or used in the singular shall include the plural, and any term defined in this Amendment
that is defined or used in the plural shall include the singular. The words “shall” and “will” are
used interchangeably, and the use of either indicates a triandatory requirement The use of one
or the other shall not confer a different degree of right or obligation for either Party. The terms
defined in this Amendment have the meanings stated herein for the purpose of this Amendment
only, do not otherwise supersede terms defined in the Interconnection Agreement and are not to
be used for any other purpose. By agreeing to use the definitions of terms used in this
Amendment, neither Party is conceding the definition of a term for any other purpose.

(a) “Act” means the Communications Act of 1934 (47 U.S.C. Section 151 et. seq.), as
amended from time to time (including by the Telecommunications Act of 1996).

(b) “Effective Date” means August 1, 2006.

(c) “End Office” means a carrier switch to which telephone service subscriber access
lines are connected for the purposes of interconnection to other subscriber access lines and to
trunks.

(d) “End User” means a third party residence or business subscriber to Telephone
Exchange Services.

(e) “Extended Local Calling Scope Arrangement” means an arrangement that provides
an End User a local calling scope (Extended Area Service, “EAS”) outside the End User’s basic
exchange serving area. Extended Local Calling Scope Arrangements may be either optional or
non~optional. “Optional Extended Local Calling Scope Arrangement Traffic” is traffic that, under
an optional Extended Local Calling Scope Arrangement chosen by the End User, terminates
outside of the End User’s basic exchange serving area.

(f) “ISP~Bound Traffic” means an~’ Telecommunications traffic originated on the
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public switched telephone network (“PSTN”) on a dial-up basis that is transmItted to an Internet
service provider at any point during the duration of the transmission, and includes V/FX Traffic
that is transmitted to an Internet service provider at any point during the duration of the
transmission but, for purposes of this Amendment, does not include Local Traffic or VOIP Traffic
(the Parties hereby acknowledging that they shaD not be deemed, by virtue of this Amendment, to
have agreed for any other purpose whether ISP-Bound Traffic does or does not include Local
Traffic or VOIP Traffic).

(g) “LERG” or “Local Exchange Routing Guide” means a Telcordia Technologies
publication containing NPA/NXX routing and homing information.

(Ii) “Local Traffic” consists of Telecommunications traffic for which reciprocal
compensation is required by Section 251 (bX5) of the Act or 47 C.F.R Part 51, and is based on
calling areas established from time to time by each respective state public service commission
(typically based on Verizon’s local calling area, including non-optional EAS, except that, as of the
Effective Date, in the State ofNew York reciprocal compensation is required on a LATA-wide
basis) but, for purposes of this Amendment, does not include ISP-Bound Traffic or VO1P Traffic
(the Parties hereby acknowledging that they shaD not be deemed, by virtue of this Amendment., to
have agreed for any other purpose whether Local Traffic does or does not include ISP-Bound
Traffic or VOIP Traffic~

(I) “NPAJNXX Code” means area code plus the three-digit switch entity indicator
(I.e., the first six digits of a ten-digit telephone number).

(j) “Tandem” or “Tandem Switch” means a physical or logical switching entity that
has billing and recording capabilities and is used to connect and switch trunk circuits between and
among End Office Switches and between and among End Office Switches arid carriers’
aggregation points, points of termination, or points of presence, and to provide Switched
Exchange Access Services.

(k) “Virtual Foreign Exchange Traffic” or ““f/EX Traffic” means a call to or from an
End User assigned a telephone number with an NPAJNXX Code (as set forth in the LERG)
associated with an exchange that is different than the exchange (as set forth in the LERG)
associated with the actual physical location of such End User’s station.

(I) “VOIP Traffic” means voice communications (including, for this purnose, fax
transmissions and other applications, if any, of a type that may be transmitted over vole egrade
communications) that are transmitted in whole or in part over packet switching facilities using
Internet Protocol, but, for purposes of this Amendment, do not include ISP-Bound Traffic or
Local Traffic (the Parties hereby acknowledging that they shall not be deemed, by virtue of this
Amendment, to have agreed for any other purpose whether VOIP Traffic does or does not include
ISP-Bound Traffic or Local Traffic). For purposes of this Amendment, VOIP Traffic also
includes the foregoing communications exchanged between the Parties that are ultimately
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originated by, or terminated to, a third party service provider, provided, however, that, in
determining responsibility for access charges (if any) associated with VOW Traffic pursuant to
this Amendment, each Party reserves the right to maintain that such access charges are the
responsibility of such third party service provider.

(m) ‘Wire Center” means a building or portion thereof that serves as the premises for
one or more End Office switches and related facIlities.

2. £tio~PrecedentTOA~c~fRaX~

(a) In order for the terms set forth in Sections 3 and 4 below to take effect, the
following conditions precedent must be satisfied as ofNovember 1, 2004 (i.e., as of the effective
date of the like amendment to the predecessor Interconnection Agreement between the Parties in
New York) (or, in the case of another carrier adopting any of the Interconnection Agreements, as
of the effective date of any such adoption and with respect to such carrier and all of its CLEC
affiliates): (i) AT&T shall be in complianëe with the terms of Section 8 below regarding
interconnection architecture; (ii) there shall be no outstanding billing disputes between the Parties
with respect to reciprocal compensation or other intercarrier compensation charges by either
Party for Local Traffic, ISP-Bound Traffic or VOW Traffic; and (iii) the Aggregated Traffic Ratio
(as defined in Section 3 below) for the last full calendar quarter prior to November 1, 2004 (or, in
the case of another carrier adopting any of the Interconnection Agreements, for the last full
calendar quarter prior to the effective date of any such adoption) shall be no greater than five (5)
to one (I).

(b) If AT&T had failed to satisfy any of the conditions precedent set forth in Section
2(a) above as ofNovember 1, 2004 (or in the case of another carrier adopting any of the
Interconnection Agreements, as of the effective date of any such adoption), then compensation for
ISP-Bound Traffic and Local Traffic exchanged between the Parties would have been (or in the
case of another carrier adopting any of the Interconnection Agreements, shall be) governed by the
following terms: (I) ISP-Bound Traffic shall be subject to “bill and keep” (i.e.. zero
compensation); and (ii) Verizon’s then-prevailing reciprocal compensation rates in each particular
service territory (as set forth in Verizon’s standard price schedules, as amended) shall apply to
Local Traffic exchanged between the Parties. For purposes of the preceding sentence only, all
Local Traffic and ISP-Bound Traffic above a 3:1 ratio exchanged between the Parties under an
Interconnection Agreement shall be considered to be ISP-Bound Traffic (except in Massachusetts,
where a 2:1 ratio, instead of a 3:1 ratio, shall apply).

3. U~~tarv Rate for ISP- ~ a! Traffic.

(a) Except as otherwise set forth in Sections 4, 5 or 6, commencing on the Effective
Date, and continuing prospectively for the applicable time periods described below (the
“Amendment Term”), when ISP-Bound Traffic or Local Traffic is originated by a Party’s End
User on that Party’s network (the “Originating Party”) and delivered to the other Party (the
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“Receiving Party”) for delivery to an End User of the Receiving Party, the Receiving Party shall
bill and the Originating party shall pay intercarrier compensation at the following equal.
symmetrical rates (individually and collectively, the “Unitary Rate”):

* $.0004 per MOU for traffic exchanged beginning on the Effective Date and
ending on December 31, 2006 (or ending on a later date if and, to the
extent that, this Amendment remains in effect (as set forth in Sections 9
and 10 below) after December 31, 2006);

provided, however, that if for any calendar quarter during the Amendment Term the ratio of
MOUs, calculated on an aggregated basis across all jurisdictions, of(i) all traffic subject to the
Unitary Rate under this Amendment that is originated on the networks of the Verizon Parties and
delivered to the AT&T Parties, to (ii) all traffic subject to the Unitary Rate under this Amendment
that is originated on the networks of the AT&T Parties and delivered to the Verizon Parties (the
“Aggregated Traffic Ratio”), is greater than five (5) to one (I), then the Unitary Rate applicable
to all such traffic above a five (5) to one (1) Aggregated Traffic Ratio shall be zero (i~e., “bill and
keep”), and the then~applicab1e Unitary Rate shall continue to apply to all such traffic up to and
including a five (5) to one (1) Aggregated Traffic Ratio. In addition, for the avoidance of doubt,
for the purpose of calculating the Aggregated Traffic Ratio, “traffic subject to the Unitary Rate
under this Amendment” shall also include VOW Traffic until such time (if any) as the FCC issues
the FCC VOW Order referred to in Section 5~b) and rules that access charges apply to VOW
Traffic,

~b) Notwithstanding subsection (a) above: (i) for those geographic areas that, as of
November 1, 2004, are subject to an Interconnection Agreement between the Parties providing
that Local Traffic (or the definitional equivalent thereto) within such geographic areas is to be
exchanged on a “bill & keep” basis, the Unitary Rate for purposes of this Amendment shall be
deemed to be zero ($0.00) for the duration of the Amendment Term; and (ii) for those geographic
areas that, as of November 1, 2004, are not subject to existing Interconnection Agreements
between the Parties, the Unitary Rate for purposes of this Amendment shall be deemed to be zero
($0.00) for the duration of the Amendment Term.

(c) Notwithstanding subsection (a) above, the Parties are unable to agree, for
purposes of creating a uniform rating methodology under this Amendment, whether V)FX Traffic
that is not ISP-Bound Traffic should be treated like toll traffic that is subject to switched access
charges, like Local Traffic subject to the Unitary Rate, or in some other manner. Therefore, the
Parties agree that V/FX Traffic that is not ISP-Bound Traffic shall continue to be governed by the
treatment accorded such traffic under the terms of the existing Interconnection Agreements
between the Parties as in effect prior to this Amendment; provided, however, to the extent such
Interconnection Agreements subject V/FX Traffic that is not ISP-Bound Traffic to reciprocal
compensation, such traffic shall instead be subject to the Unitary Rate as set forth in this
Amendment. Notwithstanding the foregoing terms of this subsection, V!FX Traffic that is VOW
Traffic will be go~emed by the applicable provisions of Section 5.
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4. Intentionally left blank~

S. VOIP Traffic.

(a) In accordance with and to the extent required by the FCC’s Order, In the Matter
ofPetition for Declaratoiy Ruling that AT&T’s Phone-to-Phone IF Telephony Services are
Exempt from Access Charges, FCC 04—97, WC Docket No. 02-361 (released April 21, 2004)
(“AT&T VOLP Order”), any VOW Traffic exchanged between the Parties that is subject to such
AT&T VOlE’ Order (‘Phone-to-Phone VOIP Traffic”) shall pursuant to such Order be billed to
the responsible Party at the applicable interstate switched access rates as set forth in the Parties’
relevant tariffs (including, for the avoidance of any doubt, with respect to both usage and
applicable facilities). Should the treatment of traffic subject to the AT&T VOlE’ Order be
modified by the FCC, by a court, or by other applicable federal law, such order or law shall be
applied prospectively from the effective date of such order or law to the extent such order or law
addresses Phone-to-Phone VOW Traffic, and each Party reserves all tights to argue for or against
retroactive application of that order or law.

(b) Except as provided itt subsection (a) above with respect to Phone-to-Phone VOIP
Traffic, the Parties do not agree on whether (and, if so, what) compensation is due in connection
with the exchange of VOlE’ Traffic. Accordingly, until such time as the FCC issues an effective
order deciding whether reciprocal compensation, access or some other amount (or regime)
constitutes the appropriate compensation due in connection with the exchange of VOlE’ Traffic
(the “FCC VOIP Order”), each Party shall, with respect to VOlE’ Traffic other than Phone-to-
Phone VOIP Traffic (which is addressed in subsection (a) above): (i) track and identify to the
other Party sufficient information relating to its VOIP Traffic that is terminated to the other Party
to enable the terminating Party to rate such traffic, (ii) conspicuously identify any charges it seeks
to impose upon the other Pasty for termination ofVOIP Traffic identified by the other Party to
the extent such charges are in excess of the Unitary Rate, and (iii) upon receipt of an Invoice from
the other Party for charges arising from its termination of such VOlE’ Traffic, pay an amount no
less than the amount that would be due if the Unitary Rate were applied to such VOlE’ Traffic.
Without any probative value as to the merits of either Party’s position with respect to the
appropriate compensation due on VOlE’ Traffic, the billed Party may dispute (and withhold
payment of) any access or intercarrier compensation charges billed by the other Party on such
VOTE’ Traffic in excess of the Unitary Rate. In addition, the billing Party may accept payment of
the lower amount without waiving any claims it may have that a higher amount is due, and the
Party delivering such traffic shall be deemed to have taken all steps required in order to preserve
any right it may have to not pay a higher amount. Upon the effectiveness of the FCC VOlE’
Order, such FCC VOTE’ Order shall be applied prospectively from the effective date of the FCC
VOTE’ Order, and each Party reserves all rights to argue for or against retroactive application of
that ruling. In the event the FCC rules that access charges do not apply to such traffic, such
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traffic shall continue to be subject to the Unitary Rate pursuant to this Amendment.

6. 2~Traffic.

Notwithstanding any other provision in the Interconnection Agreements, this Amendment,
an applicable tariff or SGAT, or otherwise:

(a) AT&T shall not knowingly deliver to Verizon Local Traffic or ISP-Bound Traffic
that originates with a third Telecommunications Carrier, except (i) in exchanges where such
TelecontmunicatiOtiS Carrier uses AT&T as the sole means of both terminating Local Traffic and
ISP-Bound Traffic to Verizon’s network and receiving Local Traffic and ISP-Bound Traffic
originating on the Verizon network, (ii) where the Parties exchange Local Traffic and ISP-Bound
Traffic with such Telecommunications Carrier for purposes ofoverflow or redundancy, (iii) if
AT&T pays Verizon the same amount that such third Telecommunications Carrier would have
paid Verizon for that traffic at the location the traffic is delivered to Verizon by AT&T. not to
exceed the applicable Tandem or End Office reciprocal compensation charges for such
jurisdiction, or(iv) as may be subsequently agreed to in writing by the Parties.

Ø~) Local Traffic or ISP-Bound Traffic that originates with a third
Telecommunications Carrier and is handed offby AT&T to Verizon pursuant to Section 6(a)
above, as well as Local Traffic or ISP-Bound Traffic that Verizon hands off to AT&T for delivery
to a third Telecommunications Carrier, in each case other than such traffic that is not routed
through such Telecommunications Carrier’s own switch, shall not be included in the calculation of
the Aggregated Tra~Ic Ratio in Section 3(a) above.

(c) Notwithstanding the foregoing provisions of Section 6(a), Verizon, in its sole
discretion; may elect to deliver Local Traffic or ISP-Bound Traffic originating on its network
directly to any third TelecommunicatiOns Carrier that is also exchanging such traffic with Verizon
through AT&T’s network, provided it has made appropriate arrangements with such third
Telecommunications Carrier. In the event Verizon elects to do so, AT&T will be deemed to have
satisfied the conditions under Section 6(a)(i) above with respect to such direct-trunked traffic.

(d) in determining whether traffic of a third Telecommunications Carrier exchanged
With Verizon under Sections 6(a)(i) and 6(a)(iii) above is Local Traffic/ISP-Bound Traffic or,
alternatively, interexchange/toll traffic, the terms and conditions of the applicable interconnection
agreement (ifany) in effect between such third Telecommunications Carrier and Verizon shall
control. By way of example, if such an interconnection agreement provides that V/FX Traffic is
subject to switched exchange access charges, it shall continue to be subject to such charges even
if exchanged with Verizon through AT&T. Verizon will disclose any such interconnection
agreement provisions to AT&T upon request.

(e) AT&T may not charge Verizon any fees for transiting Local Traffic or ISP-Bound
Traffic from Verizon to a third Telecommunications Carrier pursuant to Section 6(a)(i) or (ii)
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above other than the Unitary Rate. AT&T may not charge Verizon any fees for transiting Local
Traffic or ISP-Bound Traffic from Verizon to a third Telecommunications Carriers pursuant to
Section 6(a)(iii) above other than the same amount that such third carrier would have charged
Verizon for that traffic.

7. ificationandRoutinofCalls.

The Parties shall comply with all terms and provisions set forth in the Interconnection Agreements
relating to routing and transmission of call record information, as well as with all applicable laws
and regulations relating to each Party’s routing and identification of its domestic voice traffic,
including all FCC rules governing calling party number (“CPN”) information and SS7 signaling
information. Where call records do not provide an accurate basis for jurisdictionalization of
traffic for intercanier compensation purposes, the Parties shall use other appropriate methods to
be agreed upon.

8. Interconnection Architecture.

Notwithstanding any other provision in the Interconnection Agreements, this Amendment, an
applicable tariff or SGAT, or otherwise, this Section sets forth the Parties’ respective rights and
obligations regarding interconnection architecture during the Amendment Term.

(a) Traffic To ‘Which The Interconnection Architecture App]j~s.

The network interconnection architecture arrangements set forth in this Amendment apply
to interconnection fhcilities used by the Parties to exchange Local Traffic and ISP-Bound Traffic
They also apply to interconnection facilities used by the Parties to exchange translated LEC
IntraLATA toll free service access code (e.g., 800/8881877) traffic, IntraLATA Toll traffic,
tandem transit traffic, V/FX Traffic that is not ISP-Bound Traffic, and VOLE’ Traffic, subject,
however, to the applicable terms, if any, set forth in the Interconnection Agreements or applicable
tariffs (if any) relating to compensation for facilities, as modified by this Amendment. Traffic
subject to the Unitary Rate under this Amendment (including VOIP Traffic subject to Section
5(b)) may be routed by either Party in the same manner as required for Local Traffic pursuant to
the applicable Interconnection Agreements (as modified pursuant to this Section); provided,
however, that use of such arrangements for VOIP Traffic may not be cited by or used against
either Party to support either Party’s position concerning the applicability ofaccess charges or
separate trunking requirements for VOIP Traffic. To the extent (i) the pricing for interconnection
facilities may differ depending on the extent to which such facilities are used for Local Traffic or
for “toll,” “access” or “non-reciprocal compensation” traffic, and (ii) such interconnection
facilities are used for the exchange of VOIP traffic (other than traffic subject to the AT&T VOtE’
Order), until such time (if any) as the FCC determines that access charges apply to such uaffic,
the Parties shalt treat such traffic as Local Traffic, in accordance with the terms of the applicable
Interconnection Agreement(s) (as modified pursuant to this Section), for purposes of determining
billing and payment for such facilities, but in doing so the billing Party shall not be deemed to have
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waived any claims it may have for application of a higher transport rate should the FCC rule that
access charges apply to such traffic. In the event the FCC rules that access charges apply to such
VOW traffic, such traffic will be treated as “access traffic” for purposes ofdetermining billing and
payment for such facilities.

(b) Terms for Grandfathering of Existing Interconnection Architecture.

(i) Subject to the terms of this Amendment, the Parties shall “grandfather”
their carrier-specific point of interconnection (‘POi’~) architecture existing as of November 1,
2004 in any LATA where any of the AT&T Parties is interconnected, as of November 1, 2004,
with Verizon on a direct or indirect (i.e., through another local exchange carrier) basis. As such,
in those LATAs in which the Parties are interconnected as ofNovember 1, 2004, Verizon shall
deliver traffic to AT&T switch(es) in such LATAS where Verizon has an obligation to do so
pursuant to the terms of the applicable Interconnection Agreements; and AT&T shall deliver
traffic to Verizon Tandems and End Offices in such LATAS where AT&T has an obligation to do
so pursuant to the terms of the applicable interconnection Agreements.

(ii) AT&T shall establish direct end office trunks between any AT&T End
Office and any Verizon End Office when traffic between such End Offices reaches 1215 busy hour
centium call seconds (“BHCCS”) in any two (2) consecutive months (or in any three (3) of six
(6) consecutive months). Notwithstanding any other provision of the Interconnection
Agreements, this Amendment, an applicable tariff or SGAT, or otherwise, AT&T shall be
financially responsible for any transport fhcilities associated with such direct end office trunking to
the Verizon End Office for traffic originating on AT&T’s network.

(iii) For the avoidance of any doubt, the term “transport” as used in this
Amendment includes transport facilities, as well as any multiplexing and entrance facilities, to the
extent applicable.

(iv) in addition to any other interconnection methods set forth in the applicable
Interconnection Agreements, both Parties may. meet the foregoing interconnection obligations
through purchasing transport from the other Party or a third party, or through self-provisioning.
AT&T may self-provision via collocation at the applicable Verizon Wire Center (or via
collocation at another Verizon Wire Center in the applicable LATA and the purchase of transport
from such Verizon Wire Center (at which AT&T collocates~ to the applicable Wire Center),
subject to the collocation terms of the applicable Interconnection Agreement or Verizon tariff;
and VerizorL may do so via an arrangement in which Verizon places its equipment in an AT&T
Wire center, and AT&T provides space and power. For such se1f-provisioning arrangements that
Verizon establishes on or after November 1, 2004 at an AT&T premise, AT&T shall provide the
arrangements at rates no less favorable (taken as a whole) than Verizon collocation rates, and
under terms and conditions subject to negotiation and mutual agreement by the Parties. (For
avoidance of doubt, AT&T’s collocation rates need not be structured identically to Verizon’s
rates. For example, AT&T may assess fees for space and power on DS- I or DS-3 increments
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rather than by square footage.) For such self-provisioning arrangements that Verizon established
prior to November 1, 2004 at an AT&T premise, if the applicable Interconnection Agreement
provides AT&T with the right to charge for such arrangements, and if AT&T was charging
Verizon, as ofNovember 1, 2004, for such arrangements, Verizon will continue to have an
obligation to pay those charges. Notwithstanding any other provision of the Interconnection
Agreements, this Amendment, an applicable tariff or SQAT, or otherwise, Verizon shall not have
an obligation to pay any charges associated with the use ofAT&T space and power for any such
pre-existing arrangements for which AT&T was not charging Verizon as of November 1, 2004.

(v) Where an AT&T switch is outside the originating Verizon Tandem serving
area, and where Verizon is purchasing transport from AT&T, then AT&T shall charge Verizon
transport mileage charges that are calculated using the lesser of the actual airline mileage for the
transport Verizon purchases from AT&T or 10 miles. Where an AT&T switch is within the
originating Verizon Tandem service area, and where Verizon is purchasing transport from AT&T,
AT&T may charge Verizon transport mileage charges calculated using the actual airline mileage
for the transport Verizon purchases from AT&T, Subject to the foregoing, in those jurisdictions
where Verizon is providing interconnection transport to AT&T, AT&T shall charge Verizon a
transport rate that is no higher than the lower of (A) the transport rate that Verizon charges
AT&T in such jurisdictions, subject to application of the available Verizon volume and term
pricing requirements as provided below in subsection (vii) (and, for the avoidance of any doubt,
Verizon’s own volumes of transport obtained from AT&T shall be applied in determining whether
Verizon qualifies for any volume and term pricing requirements), and (B) the rate that would be
available to Verizon pursuant to the applicable AT&T tariff that corresponds to the tari~
providing the basis (i.e., intrastate or interstate special access) for Verizon’s rates without regard
to this Amendment, subject to application of the available volume and term pricing requirements
available under the AT&T tariff as provided below in subsection (vii) based on Verizon’s volumes
of transport obtained from AT&T. Under each of subsections (A) and (B) above, where Verizon
uses Percent Interstate Usage (“PTU”) and Percent Local Usage (“FLU”) factors for purposes of
Verizon’s billing of transport to AT&T pursuant to the Interconnection Agreement, AT&T shall
apply to such billing of Verizon the same PIU and PLU factors, where applicable, that AT&T
provides to Verizon, which factors may be calculated by AT&T on a total volume-weighted
statewide or LATA-wide basis as agreed upon by the Parties.

(vi) In those jurisdictions where Verizon is not providing interconnection
transport to AT&T, the transport amount that AT&T shall charge to Verizon for purposes of this
Section shall be an amount no higher than the Verizon interstate access rates for the applicable
jurisdiction, subject to the volume and terms pricing requirements as provided below. At such
time that Verizon provides interconnection transport to AT&T in such a jurisdiction, then the
terms of the immediately preceding subsection shall apply.

(vii) In all cases described above, each Party shall make available to the other
Party any applicable volume and terra pricing (subject to the other Party meeting the requirements
of the volume and term plan).
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(viii) Notwithstanding any other provision of the Interconnection Agreements,
this Ai±iendment, an applicable tariff or SGAT, or otherwise, AT&T shall reflect the charges for
interconnection transport set forth in this Amendment beginning immediately in its invoices to
Verizon.

(c) FCC Interconnection Architecture Rules.

If, prior to the expiration of the Amendment Term, the FCC issues an order, modil~’ing the
network interconnection rules, in its Unified Intercarrier Compensation Regime proceeding (CC
Docket Ol~92), upon a Party’s written request, the Parties shall, on a market by market basis,
discuss in good faith how, if at all, they wish to conform the existing network interconnection
architecture to the newly adopted FCC rules. For the avoidance of any doubt, implementation of
such new rules taking effect prior to the expiration of the Amendment Term would be subject to
the mutual, written agreement of the Parties, and implementation of such new rules to take effect
after December 31, 2006 would be subject to the provisions of any Interconnection Agreement
related to modifying an interconnection Agreement for a change of law.

(d) New Interconnection Architecture Provisiorua~.

(1) The terms set forth above in this Section shall apply to any of the AT&T
Parties in any LATA where any of the AT&T Parties is interconnected, as ofNovember 1, 2004,
with Verizon on a direct or indirect (i.e., through another local exchange carrier) basis. If none of
the AT&T Parties is interconnected either directly or indirectly with Verizon in a LATA, the
implementation of any interconnection by either Party shall be pursuant to the mutual PCI terms
and conditions set forth below. Appendix A sets forth those LATAs where AT&T and Verizon
are not interconnected as of November 1, 2004 and for which the mutual P01 terms set forth
below shall apply, if interconnection is implemented between the Parties in those LATAS.

(ii) AT&T shall establish at least one (I) mutual P01 (i.e., a technically feasible
point on Verizon’s network at which each Party delivers its originating traffic to the other Party)
in each of the Verizon Tandem serving areas in each LATA in which either of the Parties wishes
to exchange (but is not exchanging as ofNovember 1, 2Q04~ traffic.

(iii~ Except for LATAS 132 (in New York) and 224 (in New Jersey), the
default mutual P01 location(s) shall be (A) at each local Tandem location where Verizon houses
separate local and access Tandems in the same Wire Center; and (B) at each Verizon local
Tandem location, including those combination Tandems that provide both local and access
functionality, provided that the number of mutual POIs established at local-only Tandem locations
(i.e., there is no combination access functionality or separate access Tandem in the same Wire
Center) does not exceed the number of Verizon access Tandezns in the LATA. If the number of
Verizon local-only Tandems in a LATA exceeds the number ofVerizon access Tanderns in a
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LATA, then Verizon may designate which local Tandem locations will be mutual P01 locations;
provided, however, AT&T shall provide separate trunk groups to those local Tandems at which a
mutual P01 has not been established by AT&T or direct End Office trunks for its originating
traffic that is destined for a Verizon End Office that subtends a Verizoñ local Tandem at which a
mutual P0! has not been established by AT&T. For LATAS 132 and 224 (to the extent they are
not grandfathered pursuant to Section 8(b) above), the default mutual P01 location(s) shall be
each Verizon local Tandem location irrespective of the number or location of Verizori access
Tandenis.

(iv) In any LATA in which there are fewer than two (2) Verizon local
Tandems, in addition to the mutual P01 at the Verizon Tandem Wire Center(s) as described
above, AT&T shall establish additional mutual POts at a Verizon End Office Wire Center when
total traffic exchanged between any AT&T End Office and such Verizon End Office reaches 1215
I3HCCS in any two (2) consecutive months (or in any three (3) of six (6) consecutive months),
unless otherwise mutually agreed to in writing by the Parties. AT&T shall establish direct End
Office trunks to such Verizon End Office when total traffic exchanged between any AT&T End
Office and that End Office reaches 1215 BHCCS in any two (2) consecutive months (or in any
three (3) of six (6) consecutive months). AT&T may meet the direct end office trunking
obligation through purchasing transport from Verizon or a third party, or through self-
provisioning via collocation.

(v) Where the Verizon End Office subtends a third party carrier Tandem, then
subject to the following condition, each Party shall have the right to interconnect via transiting the
third party Tandem for traffic originated by such Party. If the total volume of traffic exchanged
between a certain AT&T switch and a certain Verizon End Office reaches 1215 BHCCS in any
two (2) consecutive months (or in any three (3) of six (6) consecutive months), AT&T shall
establish direct End Office trunks between such locations. At its discretion, AT&T also may
establish direct End Office trunks between such locations at a lower traffic volume threshold. The
mutual P01 will be the existing meet point between Verizon and the Tandem transit provider.

(vi) Where a Verizon switch and an AT&T facility have a common location as
set forth in Appendix B to this Amendment, the Parties may effect interconnection for their
originating traffic where an applicable Interconnection Agreement specifies use of one way trunks,
and for both Parties’ respective traffic where an applicable Interconnection Agreement specifies
use of two way trunks, via direct intrabuilding cable connection pursuant to rates, terms, and
conditions comparable to those set forth in the Parties’ New York Interconnection Agreement as
in effect on November 1, 2004.

9.~

Notwithstanding any other provision of the Interconnection Agreements, this Amendment, any
applicable tariff or SGAT, or otherwise, the terms contained herein shall govern the relationship
of the Parties with respect to the subject matter set forth herein, through December 31, 2006, and
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thereafter as well until such time as such terms are superseded by a subsequent Interconnection
Agreement effective after December31, 2006 or are modified pursuant to Section 10 of this
Amendment, notwithitanding the fact that an Interconnection Agreement may expire or be
terminated prior to that date. In case of the expiration or termination of an interconnection
Agreement prior to December 31, 2006. the terms contained herein shall continue to remain in
effect through December 31, 2006 and thereafter until such time as such terms are superseded by
a subsequent Interconnection Agreement effective after December 31, 2006, or are modified
pursuant to Section 10 of this AmendmenL

10. Modification of TermL

Notwithstanding any other provision of the Interconnection Agreements, this Amendment, any
applicable tariff or SGAT, or otherwise, upon thirty (30) days advance written notice, either Party
may initiate a request, to take effect at any time after December 31, 2006, for an amendment to
the interconnection Agreement(s) to reflect a change of law, or may request inclusion of new or
different terms as part of the negotiation or arbitration of a new interconnection agreement, or
may request an amendment to an existing agreement providing new or different terms governing
intercarrier compensation and network interconnection architecture, provided that neither Party
shall be obligated to agree to any such request, and in the event the Parties are unable to agree
upon different terms or an amendment to an existing interconnection Agreement1 either Party may
seek to have the issue arbitrated pursuant to applicable procedures governing the interconnection
Agreement. Any such request for an arn&ndment shall be deemed to be a request to negotiate,
under Sections 251 and 252 of the Act, the rates, terms and conditions of Sections 4 and 5 of the
Interconnection Agreement (as amended hereby) as ~vel1 as any definitions related thereto.
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Appendix A

LATAs Where Verizon arid AT&T Are Not ~nterconnected As of August 1, 2006

Mattoon, IL - LATA 976

Macomb, IL - LATh 977

Louisville, rN - LATA 462

Richrnond~ [N - LATA 937

Reno, NV - LATA 720

Lima-Mansfie~d, OH - LATA 923

Blue Field, VA - 932
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Appendix B

3D Condo and Shared Network Facility Arrangements (“SNFA”) Established Between the
Parties as of August 1, 2006

VERIZON 3D CONDO SITES 28 locations

~4id-Atlantic
I. 30 E Street, SW., Washington, D.C.
2. 8670 Georgia Avenue, Silver Spring, MD
3. 323 N. Charles Street, Baltimore, MD
1 65/75 W. Passaic Street, Rochelle Park, NJ
5. 175 XV. Main Street, Freehold, NJ
& 88 Horsehili Road, Cedar Knolls, NJ
1. 1300 Whiteborse Pike, Hamilton SQ, NJ
~. 95 William Street, Newark, NJ
). 12 N. 7th Street, Camden, NJ
10. 2510 Turner Road, Richmond, VA
11. 900 Waiter Reed Drive, Arlington, VA
12. 120-136W. Bute Street, Norfolk, VA
13, 816 Lee Street, Charleston WV
14. 703 E. Grace Street, Richmond, VA
15 225 Franklin Street, Roanoke, VA
16. 210 Pine Street, Harrisburg, PA
~
~,..-:~.

~Eu land
1. 250 Bent Street, Cambridge, MA
1. 351 Bridge Street, Springfield, MA
~. 425 Canal Street, Lawrence, MA
1. 45-55 Forest Street, Portland, ME
i. 25 Concord Street, Manchester, NH
~. One Greene Street, Providence, El
1. 29 Gates Street, White River Junction, VT

~ew York

~1. 33 Thomas Street, New York, NY
12. 158 State Street, Albany, NY
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