State of New Hampshire
Before the New Hampshire Public Utilities Commission

Joint Petition of Hollis Telephone Company,
Inc., Kearsarge Telephone Company,
Merrimack County Telephone Company, and
Wilton Telephone Company, Inc., for
Authority to Block the Termination of Traffic
from Global NAPs, Inc., to Exchanges of the
Joint Petitioners in the Public Switched

Telephone Network Case No. DT 08-028

Plaintiffs,
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GLOBAL NAPS, INC.,,
Defendant.

MOTION FOR AN EVIDENTIARY HEARING

The Defendant, Global NAPs, Inc. (“Global NAPs”, “GNAPs”, or “Global”), moves for
an evidentiary hearing in this case. Initially this was requested in a letter from William J.
Rooney, Jr., Staff Counsel for Global dated July 16, 2008 (see Exhibit A). Staff Counsel advised

its preference for Global to file this more formal Motion.

1. This action involves the allegations by the Plaintiffs that Global NAPs is liable for

intrastate access charges for communications transported by Global NAPs in New Hampshire.

2. A Pre-Hearing Conference took place, immediately followed by a Technical
Conference on May 14, 2008 before this Commission which determined to set a further
Technical Conference to discuss issues resulting from Plaintiff’s Complaint. (See Exhibit B).

No sworn testimony has been questioned or cross examined to date.



3. Such Session took place on July 9, 2008. At such conference an initial proposed
stipulation was discussed by the Parties and Staff. General concurrence was reached on a
number of peripheral issues with the proviso that each Party would consult with his/her/their

respective client(s) to seek consent. (See Exhibit C).

4. Subsequent e-mails from Union Telephone led to a lack of agreement with respect

to proposed fact # 9, i.e., Global NAPs does not originate traffic. (See Exhibit C).

5. Although this is just one of the noted factual disagreements of the Parties, it is
indicative of the need for an evidentiary hearing. The gravamen of Global NAPs case revolves

around the nature and type of traffic that is exchanged.

6. Global NAPs had proposed a stipulation of facts consistent with already
adjudicated facts by the New York Public Service Commission that the traffic it transports is
from Enhanced Service Providers (“ESPs”) and/or Voice Over Internet Providers (“VoIP”)
outbound to other carriers was VoIP and/or data or a combination thereof, and specifically the

majority of such VoIP traffic is nomadic.

7. The fact that Global does not provide originating dial-tone service is critical." For
example, if the New Hampshire Commission determined that, in spite of federal prohibitions on
determining intercarrier compensation at the state level on this traffic, the Plaintiffs could assess
intrastate access charges on it, then Global would be in the position of a net recipient of such

4acCeESss revenuces.

8. Further, there has been no evidence on the important fact of the ability to

determine to what extent the traffic is interstate rather than intrastate. A recent decision in

! Plaintiff’s counsel represented that this fact was “immaterial” in its letter of July 18. Such a
statement overlooks a host of legal arguments premised on the nature and origin of the traffic.



Nebraska determined that making such distinction on nomadic traffic was impossible, and thus

the state could not apply intrastate access charges on the traffic.

9. The Plaintiffs argue that the origin of the call does not rise to a fact which
warrants a hearing. This is absurd given some of Global’s anticipated defenses. Further, this
fact is not exclusive of all facts upon which a hearing should determine. As indicated above, the
nature of the traffic, its identification as VoIP, Data, or a mix thereof as well as the geographical
origin is necessary for the application of tariffed intrastate access charges which is the predicate

for TDS’ complaint that traffic should be blocked.

10. In contrast to TDS’ cavalier attitude, Global recommends a course intended to
reduce the legal expenditures of the Parties and the Commission. Global seeks to eliminate
certain factual disagreements that are material to the case. A decision rendered on a Technical
Session without concurrence on the central issues in the case would certainly lead to further

appeals and expenditure of legal resources.

11.  Finally, as AT&T noted in a recent pleading designed to have the FCC rule
expeditiously with respect to VoIP traffic, the current regulatory paradigm is wasteful of
resources. Because responses by the FCC are anticipated soon (both to FCCs overtures and also
the CoreComm proceeding no later than November 5); rulings with neither sufficient factual

premises nor guidance from the FCC would be premature.

12.  Wherefore, Global NAPs requests an evidentiary hearing in the above referenced

proceeding.



Respectfully submitted,

Dated: July 24, 2008.
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