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STATE OF NEW HAMPSIDRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Order Regarding TransCanada's Motions to Compel 

December 24, 2012 

I. PROCEDURAL HISTORY 

In this order we decide several pending items, left unresolved by Order No. 25,398 

(Aug. 7, 2012), concerning TransCanada's first motion to compel. We also rule on the data 

requests contained in TransCanada's second and third motions to compel filed on September 11, 

2012 and October 9, 2012. 

On November 18, 2011, the Commission opened Docket DE 11-250 to investigate the 

costs of, and cost recovery related to, the installation of the wet flue gas desulphurization system 

(Scrubber) at the Merrimack Station owned and operated by Public Service Company of New 

Hampshire {PSNH). The Office of Consumer Advocate (OCA), the New England Power 

Generators Association, Inc. (NEPGA), TransCanada Power Marketing Ltd. and TransCanada 

Hydro Northeast Inc. (collectively, TransCanada), Sierra Club {SC) and Conservation Law 

Foundation (CLF) are all parties to this docket. 

On AprillO, 2012, the Commission issued Order No. 25,346 setting a temporary rate to 

allow PSNH to begin to recover costs associated with the Scrubber. 1 PSNH filed testimony 

1 Additional procedural history on discovery conducted during the temporary rate phase ofthe proceeding can be 
found in Public Service Company of New Hampshire, Order No. 25,334 (March 12, 20 12) and Public Sen•ice 
Company of New Hampshire, Order No. 25,361 (May 11, 2012) denying PSNH's motion to reconsider Order No. 
25,334. 
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with associated exhibits on June 15,2012 related to the permanent rate phase of this docket. On 

July 16,2012, TransCanada filed a motion to compel PSNH to respond to certain data requests. 

PSNH filed an objection to the motion to compel on July 26,2012. 

On August 7, 2012 the Commission issued Order No. 25,398 (Prior Order) compelling 

PSNH to answer some ofTransCanada's data requests and holding its ruling on a number of 

questions in abeyance, pending receipt of legal briefs. Pursuant to the Prior Order, on August 

28, 2012 the parties filed briefs on issues concerning the interpretation of RSA 125-0: 11-18. 

The Commission further allowed TransCanada to supplement its July 16, 2012 first motion 

regarding TC 2-4 through TC 2-6 within five business days of the order. TransCanada 

requested on August 14, 2012 that the Commission stay the requirement that TransCanada 

supplement its first motion, and on August 17, 2012, the Commission denied the request for 

stay. TransCanada has not supplemented its first motion regarding TC 2-4 through TC 2-6. 

On September 11, 2012, TransCanada filed a second motion to compel PSNH to respond 

to various data requests contained in TransCanada's third set of requests. PSNH objected to 

TransCanada's second motion on September 13,2012. On September 20,2012, PSNH 

supplemented its objections to TransCanada's second motion. On October 9, 2012, 

TransCanada flied a third motion to compel PSNH to respond to various data requests in 

TransCanada's fifth set ofrequests. PSNH objected to TransCanada's third motion on October 

16,2012. 

II. MOTIONS TO COMPEL AND OBJECTIONS 

Following Order No. 25,398, these data requests from TransCanada's first motion are 

still pending for decision: TC 1-1 through TC 1-5, TC 1-12, and TC 1-14 through TC 1-16. In 

addition, the following data requests are contained in TransCanada's second motion: TC 3-16, 
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TC 3-17, and TC 3-19 through TC 3-23. Finally, TransCanada's third motion seeks responses 

to TC 5-4 through TC 5-6. PSNH objected to each ofTransCanada's motions. 

A. TransCanada's First Motion to Compel 

1. TransCanada's Requests 

The following TransCanada data requests to PSNH, contained in its first motion, 

remained unresolved following the Prior Order: 

TC 1-1: 
Please provide copies of all economic analyses relied on by PSNH in its decision 
to install a flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. 
Notwithstanding this objection, PSNH responds as follows: 

PSNH was required by law (RSA 125-0: 11-18) to install a wet flue gas 
desu1furization system at Merrimack Station as soon as possible. ("The owner 
shall install and have operational scrubber technology to control mercury 
emissions at Merrimack Units 1 and 2 no later than July 1, 2013." RSA 125-0: 
13, D The law is not discretionary. 

TC 1-2: 
Please provide all fuel price forecasts available to PSNH at the time of its initial decision 
to construct the flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. Moreover, 
the information requested is irrelevant to the subjectof this proceeding. 
Notwithstanding this objection, PSNH responds as follows: 

See the response to [TC 1-1] 

TC 1-3: 
Please identify which of the fuel forecasts in question 2, above, were relied on 
by PSNH in its decision to install a flue gas scrubber at Merrimack Station. 

PSNH Response: 
PSNH objects to this question as it is based upon a faulty premise. Moreover, 
the information requested is irrelevant to the subject of this proceeding. 
Notwithstanding this objection, PSNH responds as follows: See the response to 
[TC 1-1]. 
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TC 1-4: 
Please provide all fuel price forecasts available to PSNH at the time of 
development of Gary A. Long's letter dated September 2, 2008 to Ms. Debra A. 
Howland Re: Docket No. DE 08-103. 

PSNH Response: 
PSNH objects to this question because the information requested is irrelevant 
to the subject of this proceeding. 

TC 1-5: 
Please identify all individuals at PSNH or its affiliates, or any consultant to 
PSNH, responsible for conducting economic analyses related to PSNH's 
decision to install a flue gas scrubber at Merrimack Station. 

PSNH Response: 
PSNH objects to this question as it is based upon a faulty premise. 
Notwithstanding this objection, PSNH responds as follows: See the response to 
[TC 1-1]. 

TC 1-12: 
How did PSNH account for the probability that Merrimack Station could be 
required to implement closed cycle cooling at the station in its analyses of the 
economics of installing a flue gas scrubber, given consideration of regulatory 
experiences at other regional and national energy generation facilities? 

PSNH Response: 
PSNH objects to this question as the information sought is not relevant to the 
subject of this proceeding; i.e., recovery of the prudent costs of complying with 
the legislative mandate contained in 2006 N.H. Laws, Chapter 105, "AN ACT 
relative to the reduction ofmercury emissions." In addition, the question 
requires speculation regarding future regulatory actions ofNHDES and/or 
USEPA. 
TC 1-14: 
Did PSNH give any consideration to whether to seek a variance from the mercury 
emission reduction requirements ofRSA 125-0 as authorized under RSA 125-
0:17? 

PSNH Response: 
PSNH objects to this question, as it is based upon a faulty and erroneous 
interpretation of the law. Notwithstanding this objection, PSNH responds as 
follows: 

There was no need for PSNH to seek any variance from NHDES under either 
RSA 125-0: 1 7 sections I or II, because, I. the scrubber was successfully placed 
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into service prior to the statutorily mandated date of July I, 2013 (RSA 125-
0:13, I); and, II. an alternative reduction requirement was not necessary as the 
scrubber meets all of the statutorily mandated emissions reduction requirements 
set forth in RSA 125-0: 13. 

TC 1-15: 
If the response to question 15 is in the negative, please state the basis for your 
response. 

PSNH Response: 
See the response to [TC 1-14]. 

TC 1-16: 
If the answer to question 15 is in the affmnative please explain the process 
which PSNH used to decide whether to seek the variance, which employees of 
PSNH were Involved in such decision, and provide any and all correspondence, 
working papers and documents related to such consideration. 

PSNH Response: 
See the response to [TC 1-14]. 

In its flrst motion, TransCanada stated that TC 1-1 through 1-5, TC 1-12 and TC 1-14 

through TC 1-16, sought PSNH's economic analyses related to the installation of the Scrubber 

system and to ascertain whether PSNH considered seeking a variance from the requirements of 

the emission reduction goals set by RSA 125-0. TransCanada said that PSNH's unresponsive 

or incomplete responses appear to be based on an argument that the law mandates the use of the 

wet flue gas desulphurization technology and that PSNH could not evade this requirement, thus 

relieving PSNH from the obligation to respond to these questions. TransCanada argued that 

PSNH's objection based on relevancy ignores the ability and, from a prudence perspective, the 

responsibility, that PSNH had to consider seeking a variance pursuant to RSA 125-0: 17, which 

includes technological or economic infeasibility as the basis for a request for a variance. 

According to TransCanada, the plain language of the statute gives PSNH the ability to 

seek a variance if and when the project became uneconomic, or if the technology designated in 
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the law became uneconomic, or not the least expensive or most efficient way of achieving the 

emissions reductions required by law. TransCanada asserted that PSNH's responses suggest 

that PSNH believes it had no duty or ability to even look into the possibility of a variance. 

Further, according to TransCanada, PSNH overlooked the plain language of the statutory 

requirement and the Commission's enabling authority establishing the scope of cost recovery. 

Pursuant to RSA 125-0: 18, the Commission may only authorize cost recovery through PSNH' s 

default energy service charge. TransCanada said that the Commission's prudency review may 

consider the extent to which it was reasonable to believe that the costs of the project could 

feasibly be recovered through PSNH's default service charge. TransCanada also referred to 

Public Service Company of New Hampshire, Order No. 24,914 (November 12, 2008) where the 

Commission stated that RSA 125-0:17 provides a basis for the Commission to consider, in the 

context of the prudence review of the Scrubber costs, "arguments as to whether PSNH had been 

prudent in proceeding with installation of the scrubber technology in light of increased cost 

estimates and additional costs from other reasonably foreseeable regulatory requirements. . " 

Order No. 24,914 at 13. 

2. PSNH's Objection to TransCanada's First Motion to Compel 

In its Objection regarding TC 1-1 through 1-5, requesting economic analyses and fuel 

forecasts, and TC 1-12 concerning possible costs of a closed loop cooling cycle at Merrimack 

station, PSNH repeated its response to the data requests. According to PSNH, the law requires 

PSNH to "install and have operational scrubber technology to control mercury emissions at 

Merrimack Units 1 and 2 no later than July 1, 2013 ." RSA 125-0:13, I. PSNH argued that 

TransCanada mistakenly assumes that PSNH had the liberty to decide whether or not to install 

the Scrubber; rather, the Legislature made the decision that installation of the Scrubber was in 
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the public interest and mandated such installation. PSNH stated that it did not rely on economic 

analyses or fuel forecasts in any decision to install the Scrubber-it complied with a statutory 

requirement that it could not circumvent. As a result, PSNH asserted that economic analyses 

and fuel forecasts are not relevant to this proceeding. 

With respect to TC 1-14 through 1-16, PSNH also argued that TransCanada is misguided 

in its assertion that PSNH had the ability to seek what amounts to a "waiver" of the mandate to 

install the Scrubber set forth in RSA 125-0. According to PSNH, RSA 125-0:17, II clearly and 

expressly applied only to situations "where an alternative reduction requirement is sought." 

PSNH opined that the variance provision does not allow the Department of Environmental 

Services (DES) to waive or repeal the determination of the General Court that the installation of 

the Scrubber is in the public interest, or the legislative mandate that the Scrubber must be 

installed to control mercury emissions at Merrimack Units 1 and 2. 

In further support of its objection, PSNH argued that TransCanada's request is based 

upon a faulty and erroneous interpretation of the variance provision because TransCanada did 

not read the statute in its entirety. PSNH said that RSA 125-0 contains a critical non

severability provision, RSA 125-0: 10, which is unusual and should be given careful 

consideration. PSNH asserted that this non-severability clause removes any flexibility in the 

statute's mandate for PSNH to install a Scrubber and thus limits the variance provision ofRSA 

125-0:17 to scheduling and emissions level adjustments. Based upon these arguments, PSNH 

claimed that the information requested in TC 1-1- TC 1-5, TC 1-12, and TC 1-14- TC 1-16 is 

not relevant to the issues under review in this docket. 
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B. TransCanada's Second Motion to Compel 

1. TransCanada's Requests 

In its second motion TransCanada sought responses from PSNH to the following data 

requests: 

TC 3-16: 
During the period of 2006 - 2009 what other proposed or adopted environmental 
regulatory requirements (other than the requirements in RSA 125-0) for Merrimack 
Station or other existing, coal-fired power plants from the state or federal government 
was PSNH monitoring or otherwise made aware? Please include in your response any 
internal assessments, discussions with federal or state regulators or other internal or third 
party communications with respect to Clean Water Act, Clean Air Act, Resource 
Conservation and Recovery Act and any applicable air, water or waste regulations. 
Please provide any and all documentation in the possession of PSNH or its agents 
related to these requests, including estimated costs for compliance with any proposed or 
anticipated requirements that would be applicable to Merrimack Station. See Re 
Investigation ofPSNH's Installation of Scrubber Technology at Merrimack Station, 93 
NH PUC 564, 572 (2008). "RSA 125-0:17 does, however, provide a basis for the 
Commission to consider, in the context of a later prudence review, arguments as to 
whether PSNH had been prudent in proceeding with installation of scrubber technology 
in light of increased cost estimates and additional costs from other reasonably 
foreseeable regulatory requirements ... " 

TC 3-17: 
When did PSNH first become aware that the U.S.E.P.A. was contemplating a finding 
that closed cycle cooling water technology would be considered "best technology 
available" under the Clean Water Act for purposes of Merrimack Station compliance 
with thermal discharge or other water-related standards? Was PSNH aware of the status 
of Phase II rules adopted by U.S.E.P.A. in 2004 regarding compliance with Clean Water 
Act .requirements related to entrainment and thermal discharges? What was PSNH's 
understanding in 2008 with regard to the potential requirement that Merrimack Station 
would be required to install closed cycle cooling water technology? Please include in 
your response reference to all discussions between PSNH or its agents and U.S.E.P.A. 
officials regarding the agency's review ofPSNH's NPDES renewal application at any 
time between 2006 and issuance of the draft NPDES permit. Please also include in your 
response whether and when PSNH was made aware of the U.S.E.P.A. proposed finding 
on closed cycle cooling water technology at the Brayton Point coal-fired power plant. 
Please indicate whether and when PSNH prepared or submitted to any agency the 
estimated costs for installation of closed cycle cooling water technology at Merrimack 
Station and provide copies of all such estimates. Please provide any and all 
documentation in the possession ofPSNH or its agents that explains the responses to 
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these requests, including all notes of discussions with U.S.E.P.A. officials and internal 
cost estimates. 

TC 3-19: 
Was any thought given to either: (1) retirement of Merrimack Station; or (2) retirement 
of Merrimack Station as a coal unit as an option and conversion to natural gas for both 
economic and environmental compliance reasons? Recent media reports regarding coal 
retirements have been lauding the switch to gas for both price and environmental quality 
and have been recognized by public health and environmental organizations. "The trend 
is good. We like it. We are pleased that we're shifting away from one of the dirtiest 
sources to one that's much cleaner," said Janice Nolen, an American Lung Association 
spokeswoman. 'It's been a real surprise to see this kind of shift. We certainly didn't 
predict it.' Power plants that burn coal produce more than 90 times as much sulfur 
dioxide, five times as much nitrogen oxide and twice as much carbon dioxide as those 
that run on natural gas, according to the Government Accountability Office, the 
investigative arm of Congress. Sulfur dioxide causes acid rain and nitrogen oxides lead 
to smog." (Nashua Telegraph, 8/20/12) 

TC 3-20: 
Based on the recent ruling by the NH Air Resources Council affirming the New 
Hampshire Department ofEnvironmental Services determination of the baseline 
mercury emissions pursuant to RSA 125-0:14, II and assuming that this ruling remains 
in effect pending or following any appeal, what if any additional control technologies, 
equipment, capital or operating costs has PSNH determined can be reasonably 
anticipated or otherwise may be necessary to comply with the mercury reduction 
requirements ofRSA 125-0? Please provide any and all documentation in support of 
your answer. 

TC 3-21: 
Please indicate' whether any alternative scenario, technology or cost analyses/estimates 
were performed between 2006 and present with regard to mercury reduction levels and 
associated costs that would be required under potential mercury baseline determinations, 
including the determination recently affirmed by the Air Resources Council and, if so, 
provide copies of such analyses. If no such analyses/estimates were conducted, please 
explain the reason for not doing so and provide any and all documentation that explains 
your answer. 

TC 3-22: 
Please identify the means by which PSNH intends to comply with the U.S. E. P. A. final 
rule on "National Emission Standards for Hazardous Air Pollutants from Coal- and Oil
Fired Electric Utility Steam Generating Units" published in the Federal Register on 
February 16, 2012 at 77 Fed. Reg. 9304, and whether such compliance would require 
any additional technologies, equipment, capital or operating costs , or any additional 
costs whatsoever, for Merrimack Station. Please provide any and all documentation that 
explains your answer. 
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TC 3-23: 
Has PSNH developed a compliance strategy with regard to state and federal mercury 
reduction requirements? Please provide any and all documentation in support of your 
response, including but not limited to any plans for operational limitations on Merrimack 
Station. 

PSNH Response to TC 3-16,3-17,3-19,3-20,3-21,3-22 and 3-23: 
PSNH objects to this question. The requested information is not relevant to the prudence 
ofPSNH's compliance with the mandate contained in the Mercury Reduction law, nor is 
it reasonably c'alculated to lead to the discovery of admissible evidence in this 
proceeding. 

In addition to the response on relevance PSNH included this response to TC 3-19: 

PSNH also objects to the testimonial narrative included in this question following 
subpart 2. TransCanada will have an opportunity to present testimony in accordance 
with the procedural schedule established for this docket. 

In support of its second motion TransCanada quoted from Commission Order No. 

24,914 (Nov. 12, 2008) "RSA 125-0: 17 does, however, provide a basis for the Commission to 

consider, in the context of a later prudence review, arguments as to whether PSNH had been 

prudent in proceeding with installation of scrubber technology in light of increased cost 

estimates and additional costs from other reasonably foreseeable regulatory requirements." 

(emphasis added by TransCanada) Based upon this language, TransCanada claims that 

questions about the costs of environmental and other regulatory compliance for Merrimack 

Station are relevant to this proceeding. 

2. PSNH Objection to TransCanada's Second Motion to Compel 

In its objection to TransCanada's second motion to compel responses to TC 3-16, TC 3-

17, and TC 3-19- TC 3-23 concerning various environmental compliance issues relating to 

Merrimack Station, PSNH incorporated the arguments from its objection to TransCanada's first 

motion to compel. In addition, PSNH reiterated that the installation of the Scrubber, as well as 
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a very tight timeline for completion of the installation, was mandated by RSA 125-0. PSNH 

maintained that interpreting the variance provision as broadly as TransCanada suggests would 

have slowed the project substantially and would have defeated the purpose of the statute. 

According to PSNH, environmental requirements and fuel forecasts are constantly changing. 

As a result, requiring PSNH to embark on a variance request to DES each time a change 

occurred was an unworkable approach and would defeat the purpose of RSA 125-0. PSNH 

cited April 11, 2006 testimony at the legislature from Robert Scott, Director of DES Air 

Resources Division, concerning the prescriptive nature of the statute and the need to install the 

Scrubber at Merrimack Station immediately in order to achieve both mercury and S(h 

reductions as soon as possible. 

C. TransCanada 's Third Motion to Compel 

1. TransCanada's Requests 

In its third motion, TransCanada sought responses from PSNH to the following data 

requests: 

TCS-4 
Did any PSNH employee or representative ever discuss with or put in writing to any 
state official including any state representative or state senator or any employee of DES, 
the fact that the Sargent and Lundy estimate contained, as the Jacobs report notes, the 
following caveat: 'No specific mercury guarantee was included in S&L pricing since it 
was not available at this time from supplier." If so, please provide copies of any such 
written documentation. 

TCS-5 
Did any PSNH employee or representative ever discuss with or put in writing to any 
state official, including any state representative or state senator or any employee of DES, 
the fact that the Sargent and Lundy estimate was, as the Jacobs report notes, 
"conceptual", "generic" or "not site specific". If so, please provide copies of any such 
written documentation. 
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TCS-6 
Is it true, as the Jacobs report says, that the Sargent and Lundy estimate was done "In an 
expedited time line and with no vendor guarantees in writing". If so, was this fact ever 
communicated to any state official: If so, please provide copies of any such 
documentation. 

PSNH Response to TC S-4, S-5 and S-6: 
PSNH objects to this question. The requested information is not relevant to the 
prudence ofPSNH's compliance with the mandate contained in the Mercury Reduction 
law, nor is it reasonably calculated to lead to the discovery of admissible evidence in this 
proceeding. 

In support of its third motion, TransCanada argues that the statutory language stating 

that "[t]he mercury reduction requirements set forth in this subdivision represent a careful, 

thoughtjill balancing of cost, benefits, and technological feasibility and therefore the 

requirement shall be viewed as an integrated strategy of non-severable components." (emphasis 

added by TransCanada) TransCanada claimed that state officials at DES and the legislature 

clearly relied upon PSNH's cost estimates in passing the mercury reduction law. According to 

TransCanada, PSNH's communications with such state officials or legislators as it attempted to 

get the mercury reduction law passed are relevant to its prudence in pursuing construction of the 

Scrubber. 

2. PSNH Objection to TransCanada's Third Motion to Compel 

In its objection to TransCanada's third motion to compel responses to TC 5-4, TC 5-5 

and TC 5-6 requesting information on the Sargent and Lundy report provided to the Legislature 

by PSNH when the mercury reduction bill was being considered, PSNH incorporated the 

arguments made in its objections to TransCanada's first and second motions. PSNH went on to 

argue that TransCanada's questions about what information PSNH supplied to the legislature 

and what the legislature relied upon in enacting RSA 125-0:11-18 is "well beyond the purview 

of this proceeding." PSNH Objection at 3. PSNH asserted that interpreting the variance 
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provision as TransCanada suggests, would be an attempt at second guessing the wisdom of the 

statute's mandate for PSNH to install the Scrubber. According to PSNH, if the Commission 

were to interpret the statute in that way, it would be exceeding its legislatively delegated 

authority. 

PSNH pointed to a New Hampshire Supreme Court holding in which the Court declined 

to independently examine the factual basis for a statute, or to second guess the wisdom or 

necessity of a statute. Carson v. Maurer, 120 N.H. 925, 933 (1980). PSNH argued, citing 

Trustees of Dartmouth Col/. v. Woodward, 1 N.H. 111, 120-21 (1817), that because the 

Commission is acting in its judicial capacity in this docket, the Commission should follow the 

Court's guidance and refrain from attempting to repeal RSA 125-0:11-18 through an 

adjudicative decision. PSNH stated that TransCanada and other parties sought to change the 

law during the legislative session in 2009 when PSNH estimated the cost of the Scrubber at 

$457 million. At that time, according to PSNH, TransCanada and other parties made both the 

New Hampshire House and Senate aware of the higher cost estimate for installation of the 

Scrubber, and the legislature nonetheless rejected any requests for changes to RSA 125-0:11-

PSNH concluded by reiterating its arguments that the variance provision cannot be used 

to prevent or delay the installation of the Scrubber, and that the "Pandora's Box" of issues 

raised by TransCanada are beyond the scope of the variance and would frustrate the purpose of 

the statute. Having found that "[i]t is in the public interest to achieve significant reductions in 

mercury emissions at the coal-burning electric power plants in the state as soon as possible," 

2 Senate Bill152 would have required the Commission to investigate whether installation of the scrubber 
technology was in the interest ofPSNH's retail customers. House Bill496 would have established a limit on the 
amount of cost recovery for the emissions reduction equipment installed at Merrimack Station. 
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RSA 125-0: 11, I, PSNH maintained that the legislature did not intend to provide, through the 

variance process, an opportunity to subvert the purpose of the statute. 

D. BRIEFS ON INTERPRETATION OF RSA 125-0:11-18 

1. Public Service Company of New Hampshire 

PSNH noted that Order No. 25,398 identified five issues to be addressed in briefs. 

According to PSNH the first issue was what type of variances could be requested pursuant to 

RSA 125-0:17. PSNH said that RSA 125-0 mandated installation of the scrubber technology 

at Merrimack Station and that RSA 125-0: 17 is a mechanism by which PSNH could seek relief 

from DES in only two instances: ( 1) if and when some variation in the compliance schedule 

(for example, the July 1, 2013 deadline) was needed while still demonstrating "reasonable 

further progress" to compliance; and (2) if and when some variation in the 80 percent mercury 

emissions reduction required by RSA 125-0:13, II was needed. PSNH argued that no other 

variances are permitted by statute and, because neither a change in schedule nor a change in 

emissions reduction amount was necessary, PSNH did not seek a variance. PSNH Brief at 2. 

The second issue to be addressed, according to PSNH, is the meaning of the phrases 

"alternative reduction requirement" and "technological or economic infeasibility" in RSA 125-

0: 17, II. PSNH maintained that the only mercury emissions reduction requirement is contained 

in the law and, specifically, that requirement was to reduce mercury emissions from the sources 

by at least 80 percent on an annual basis from the baseline mercury input beginning on July 1, 

2013. PSNH argued that, because the legislature mandated the installation of scrubber 

technology, the only "alternative" reduction requirement would mean some deviation from the 

law's 80 percent reduction mandate, and that compliance with the reduction mandate could only 

be ascertained after the Scrubber had been installed. 
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According to PSNH the term "technological or economic infeasibility" in RSA 125-

0:17, II provides evidence oflegislative intent that DES evaluate the performance of the 

Scrubber in meeting the 80 percent reduction requirement. PSNH asserted that if DES 

determined that mercury emissions were reduced by less than 80 percent, DES would then 

assess whether achieving the 80 percent reduction was either not possible with the particular 

scrubber technology chosen, or whether the additional investment required to meet the 80 

percent reduction goal was "economically feasible." !d. at 3. PSNH claimed that nothing in the 

statute suggests that the variance section permits a wholesale waiver of the mandate to construct 

the Scrubber or that "economic infeasibility" relates to the duty to construct. I d. 

PSNH said that the third issue for its brief is whether PSNH had a duty to seek a 

variance from DES under RSA 125-0:17 in order to obtain cost recovery pursuant to RSA 125-

0:18. PSNH argued that PSNH had no such duty, nor the opportunity, to seek such a variance; 

rather, PSNH said its primary duty was to install the scrubber technology as mandated by law. 

PSNH said it was not necessary for it to seek a variance because the circumstances that would 

have permitted PSNH to request a variance did not occur. PSNH argued that RSA 125-0:17 is 

simply not relevant to the Commission's determination ofPSNH's prudent costs under RSA 

125-0:18. !d. 

Next, PSNH addressed the fourth issue-the meaning ofRSA 125-0:10 in the context 

of the prudence determination required pursuant to RSA 125-0:18. PSNH insisted that RSA 

125-0: 10, together with RSA 125-0: 11, VIII provides evidence that RSA 125-0: 17 was not 

intended to create a general exception to the mandate that PSNH install scrubber technology at 

Merrimack Station. According to PSNH, an interpretation of the variance section that would re

assess the threshold duty ofPSNH to build the Scrubber is "completely inconsistent" with RSA 

APP16 



DE 11-250 

0 

0 

0 

0 

0 

- 16-

125-0:10 which provides that "no provision ofRSA 125-0:1 through RSA 125-0:18 of this 

chapter shall be implemented in a manner inconsistent with the integrated, multi-pollutant 

strategy [ofRSA 125-0:1 through 18]." /d. at 4. PSNH claimed that the purpose of the non

severability clause when considered within the context of the statute was to ensure that there 

would be no second guessing of legislative intent. 

PSNH said that the fifth issue concerned the relationship of the variance and non

severability clauses to one another and to the Commission's prudence determination under RSA 

125-0:18. According to PSNH, the non-severability provision supports its view that the 

variance provision cannot be interpreted as a means of avoiding the construction of scrubber 

technology at Merrimack Station. PSNH argued that, because the Legislature determined that 

the cost of the Scrubber was a reasonable means of complying with the mercury reduction goals 

and was in the public interest, the Commission cannot use RSA 125-0:18 to determine that the 

cost to construct the Scrubber is not prudent per se. /d. According to PSNH, the Legislature's 

refusal to enact SB 152 and HB 496 in 2009 are evidence that the Legislature did not intend to 

have RSA 125-0:17 modify or limit the mandate for PSNH to install the Scrubber. Because the 

statute mandated construction of the Scrubber without a specific cost figure, PSNH argued that 

the variance provision should not be read to impose a cost limit. 

PSNH recommended that the Commission deny TransCanada's first motion to compel. 

According to the Company, the outstanding discovery requests that remain to be ruled on in the 

first motion to compel relate to (1) PSNH's "decision" to construct the Scrubber, (2) whether 

PSNH considered requesting a variance pursuant to RSA 125-0: 17 and (3) information for 

which the only purpose is to look behind and undermine the statutes mandating the installation 
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of Scrubber technology at Merrimack Station. PSNH said that the infonnation sought is not 

relevant. /d. at 38. 

2. TransCanada 

TransCanada argued that the language ofRSA 125-0:17 supports an interpretation that 

would obligate PSNH to consider a variance to avoid the Scrubber mandate or, at the very least, 

delay the Scrubber installation deadline based on changed circumstances regarding the 

anticipated cost of the scrubber technology. TransCanada Brief at 2. According to 

TransCanada, PSNH incorrectly interprets the statute to mandate the installation of the scrubber 

technology because RSA 125-0: 17 authorized DES, in consultation with the Commission "to 

consider allowing PSNH to entirely avoid installation of the scrubber technology by 

establishing an 'alternative reduction requirement' based upon 'technological or economic 

infeasibility.'" Id. TransCanada said that the increase in the cost of the installation of the 

Scrubber over the estimate presented to the legislature in 2006, the increase in customer 

migration, the economic slowdown and decrease in the cost of natural gas, and additional costs 

to the Company for other reasonably foreseeable environmental regulation, should have 

prompted PSNH to seek a variance from installing the Scrubber at Merrimack Station. ld. at 3. 

TransCanada argued that DES was expressly authorized to delay or modify the 

requirement that PSNH install the Scrubber at Merrimack Station, provided that PSNH make 

the request. According to TransCanada, when read in conjunction with the first two sentences 

of RSA 125-0:17, paragraphs I and II define the circumstances under which two different types 

of variances could be granted: (I) a variance to the mercury reduction schedule, and (2) a 

variance to the mercury reduction requirement. /d. at 6. TransCanada stated that "[t]he 

responsibility to show the Department 'that variance from the applicable requirements is 
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necessary,' RSA 125-0:17, in order to retain reasonable rates for default service customers, 

meet prudency obligations, or for other reasons, fell entirely on PSNH." !d. 

According to TransCanada, PSNH could either have asked for a delay of the deadline for 

the installation of the Scrubber pursuant to RSA 125-0: 1 7, I, or requested a waiver of the 

mercury reduction requirement due to "technological or economic infeasibility," pursuant to 

RSA 125-0:17, II. TransCanada argued that the words "economic infeasibility" could be 

interpreted to include a cost increase that would raise default service rates to a level where 

customer migration would accelerate, "driving up the rates to remaining customers even further, 

resulting in a death spiral." !d. at 7. TransCanada also pointed out that RSA 125-0:11, V 

included language that said that the Scrubber was going to be installed "with reasonable costs to 

consumers" which was based on the 2006 estimated total not-to-exceed $250 million cost 

figure. In light of the significant increase in the estimated cost of the scrubber technology that 

became evident in 2008, TransCanada said that PSNH could have reviewed whether less 

expensive technology, or other means, were available to accomplish the same mercury 

reduction goals and, if so, asked for a variance underRSA 125-0:17, II. !d. at 8. 

TransCanada also interpreted RSA 125-0:17, Il as allowing DES to approve an 

alternative reduction requirement. Because the mercury reduction requirement consisted of an 

integrated strategy of non-severable components, TransCanada concluded that any variance 

granted under this subsection necessarily could have modified the underlying mercury reduction 

requirements set forth in RSA 125-0:13. According to TransCanada, any other interpretation 

would amount to a repeal of the variance provision (citations omitted). !d. at 9. 

TransCanada noted that RSA 125-0:18 allows PSNH to recover "all prudent costs" of 

installing the Scrubber "in a manner approved by the public utilities commission." Because the 
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statute must be read as a whole pursuant to the non-severability clause in RSA 125-0: 10, 

TransCanada argued that the variance section and the cost recovery section invoking the 

prudence standard must be read together. Id. at 15. TransCanada noted that RSA 125-0:18 

contains a sentence that allows a regulated utility to recover the cost of the Scrubber through 

default service rates "[d]uring ownership and operation by a regulated utility." According to 

TransCanada, this language evidences the legislature's recognition that PSNH had options, 

including divestiture or retirement under RSA 369-B:3-a, and could have avoided increased 

rates to customers by pursuing divestiture under RSA 369-B:3-a. TransCanada concluded that 

even if the Commission finds the variance provision did not allow for avoidance of the Scrubber 

mandate, PSNH had the ability to address the economic interests of its customers while at the 

same time achieving the Legislature's public interest goals of reducing mercury emissions, by 

divestiture or other options available under RSA 369-B:3-a. TransCanada argued that the 

Commission should grant TransCanada's motion to compel, and allow discovery in the context 

of cost recovery, regarding whether PSNH assessed the variance under RSA 125-0: 17 in light 

of divestiture, retirement, or other options available to it, before installing the scrubber 

technology. !d. at 17. 

3. Office of Consumer Advocate 

The OCA stated that the subject of the docket is whether the costs of installing the 

Scrubber were prudently incurred and eligible for recovery pursuant to RSA 125-0:18 and 

whether the resulting rates are reasonable pursuant to RSA 378:7 and 378:28. Because the 

estimated cost of the Scrubber increased from $250 million in 2006 to $450 million in 2008, the 

OCA asserted that it is appropriate to consider whether it was prudent to invest more than $400 

million in the Scrubber and to expect recovery of these costs through "reasonable" default 
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service rates. The OCA argued that a reasonable utility similarly situated to PSNH would have, 

or should have, known the then-present and reasonably foreseeable status of various factors 

would influence their ability to recover the costs through rates. Accordingly, the OCA argued 

that PSNH should have concluded that the Scrubber was not a prudent investment, or have 

sought relief from the requirement that the Scrubber be installed. The OCA argued that PSNH's 

interpretation ofRSA 125-0:11 as requiring the installation of the Scrubber, notwithstanding 

the costs associated with the installation and the foreseeable effect that recovery of those costs 

would have on default service rates, "is inconsistent with the statutory requirements governing 

the Commission's rate-setting authority and the requirement that utilities recover only prudent 

investment." OCA Brief at 4. 

The OCA concluded by saying that the Commission should permit the discovery of 

information sought by TransCanada in its motion to compel because PSNH's recovery of the 

Scrubber costs is bounded by the requirements that the costs are prudently incurred and the 

resulting default service rates are reasonable. !d. at 5. 

4. Conservation Law Foundation/Sierra Club 

CLF/SC argued that it is not necessary for the Commission to decide the legal 

interpretation of the various provisions of RSA 125-0: 1-18 in order to rule on the pending 

discovery disputes. According to CLF/SC, at this early stage in the proceeding it is sufficient to 

fmd that certain facts may be relevant to legal determinations under the variance provision and 

the cost recovery provision, without reaching a final determination on whether various claims or 

defenses are viable. Because discovery is to be treated liberally in New Hampshire, CLF/SC 

urged the Commission to allow discovery and, only after the parties have gathered the facts, 

apply those fact to the law at a later stage in the proceeding. CLF/SC Brief at 3. 
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CLF/SC stated that statutory provisions are to be interpreted by first looking to their 

plain language and thereafter in part through reference to the statute as a whole. According to 

CLF/SC, when interpreting multiple provisions, one should avoid interpretations of a provision 

that would tend to render the other provision redundant, nonsensical or unnecessary. !d. at 6. 

CLF/SC examined the language of the non-severability provisions in RSA 125-0: I 0 that 

states that "[n]o provision ofRSA 125-0:1 through RSA 125-0:18 shall be implemented in a 

manner inconsistent with the integrated, multi-pollutant strategy ofRSA 125-0:1 through 125-

0:18" and that the provisions, therefore "are not severable." According to CLF/SC, the non

severability provision "provides a powerful statement" that all aspects of the referenced statute 

are to be incorporated. !d. at 7. 

CLF/SC said that PSNH's position that the non-severability provision nullifies the 

variance provision would "sever" the variance provision from the statutory scheme, rendering it 

meaningless. CLF/SC claimed that PSNH's interpretation is incorrect because the purpose of 

the non-severability provision is to ensure that no one provision-in this case, the variance 

provision-is interpreted out of the statute. !d. 

CLF/SC argued that any interpretation ofthe multi-pollution program statute (RSA 125-

0 :1 through RSA 125-0: 18) must consider the program's emphasis on achieving improvements 

in air quality through flexible means. They asserted that PSNH' s interpretation of the non

severability provision (RSA 125-0:1 0) was contrary to the principle of flexibility because such 

an interpretation would give preference to some parts of the statute (such as those requiring 

mercury controls) over other parts (such as allowing DES to craft a flexible approach to 

achieving the statute's objectives). !d. at 8. 
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CLF/SC argued that the non-severability provision also applies to the recovery of 

PSNH's prudent costs for the Scrubber (RSA 125-0:18). According to CLF/SC, the statute 

allowing a request for waiver on the grounds of"economic infeasibility" (RSA 125-0:17, II) 

must be read together with RSA 125-0:18 which requires that PSNH's costs must be recovered 

through default service rates. Based on such a reading, when the estimated cost of the Scrubber 

increased, a prudency determination would consider the extent to which the market for 

electricity among its default service customers would support the costs of the Scrubber 

installation. If the market would not support those higher costs, the Scrubber might become 

economically infeasible. !d. at 8. 

CLF/SC concluded by stating that PSNH is attempting to avoid discovery by claiming 

that the variance provision was unavailable to it, and that PSNH's argument is not supported by 

the language in the statute. !d. 

Ill. COMMISSION ANALYSIS 

A. Standard Of Review 

In addressing motions to compel discovery responses, we consider whether the 

information being sought is relevant to the proceeding or reasonably calculated to lead to the 

discovery of admissible evidence. See, Investigation into Whether Certain Calls are Local, 

Order No. 23,658 (200 1) at 5. "[I]n general, discovery that seeks irrelevant or immaterial 

information is not something we should require a party to provide." City of Nashua, Order No. 

24,681 (2006) at 2. In Order No. 24,681 we stated: 

In the context of civil litigation, New Hampshire law favors liberal 
discovery, see, e.g., Yancey v. Yancey, 119 NH 197, 198 (1979), and discovery is 
regarded as "an important procedure 'for probing in advance of trial the 
adversary's claims and his possession or knowledge of information pertaining to 
the controversy between the parties."' Johnston v. Lynch, 133 NH 79, 94 (1990) 
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(citing Hartford Accident etc., Co. v. Cutter, 108 NH 112, 113 (1967)). 
Consistent with Superior Court Rule 35(b) regarding the scope of discovery, we 
require parties to show that the information being sought in discovery is relevant 
to the proceeding or is reasonably calculated to lead to the discovery of 
admissible evidence. 

We review the motions and the objections in light of these principles and the statutory 

directive in RSA 125-0:18 that PSNH "shall be allowed to recover all prudent costs of 

complying with the requirements of the [mercury emissions] subdivision in a manner approved 

by the public utilities commission." We will apply a liberal approach to discovery, as we 

consider the parties' legal arguments concerning the application of RSA 125-0: 11-18. 

B. Variance Provision of the Mercury Emissions Law 

At our request, the parties briefed the interpretation of the variance provision, RSA 125-

0: 17, and have made plausible arguments for either a narrow or an expansive interpretation of 

the provision. There is no dispute that RSA 125-0: 17 is part of the overall statutory scheme to 

significantly reduce mercury emissions from coal-burning electric power plants as soon as 

possible. The legislature concluded that reduction of 80% or more of mercury emissions from 

several coal-burning electric power plants through installation of scrubber technology at 

Merrimack Station was in the public interest. RSA 125-0:11, I. The legislature also found that 

use of the scrubber technology would not jeopardize reliability and could be installed at a 

reasonable cost to consumers. RSA 125-0:11, V. The mercury reduction requirements were 

part of an integrated strategy of "non-severable components." RSA 125-0:11, VIII. 

Because our understanding ofRSA 125-0:17 depends in part on the structure of the 

provision's language, we restate the entire section below: 

The owner may request a variance from the mercury emissions reduction requirements of 
this subdivision by submitting a written request to the department. The request shall provide 
sufficient information concerning the conditions or special circumstances on which the 
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variance request is based to demonstrate to the satisfaction of the department that variance 
from the applicable requirements is necessary. 

I. Where an alternative schedule is sought, the owner shall submit a proposed 
schedule which demonstrates reasonable further progress and contains a date for 
final compliance as soon as practicable. If the department deems such a delay is 
reasonable under the cited circumstances, it shall grant the requested variance. 

II. Where an alternative reduction requirement is sought, the owner shall submit 
information to substantiate an energy supply crisis, a major fuel disruption, an 
unanticipated or unavoidable disruption in the operation of the affected sources, 
or technological or economic infeasibility. The department, after consultation 
with the public utilities commission shall grant or deny the requested variance. 
If requested by the owner, the department shall provide the owner with an 
opportunity for a hearing on the request. 

We read the opening paragraph of RSA 125-0: 17 as a general statement that variances 

may be requested, but only if a request meets the criteria set forth within paragraphs I or II that 

follow. That is, the introductory paragraph is not an independent provision for a variance 

separate from the two types of variances set forth in paragraphs I and II. We then determine if 

the circumstances PSNH faced after enactment of the statute potentially fall within the 

provisions of paragraphs I or II. 

Paragraph I authorizes a variance from the timetable for completion of the Scrubber 

installation. This is not an issue in this case, because the Scrubber was placed in service in 

September 2011, well before the statutory deadline of July 1, 2013. 

Paragraph II authorizes a variance from the reduction requirement, which in this case is 

the requirement that at least 80% of the mercury emissions from PSNH's coal-burning power 

plant units at Merrimack Station in Bow and Schiller Station in Portsmouth be removed. Under 

this paragraph, in this case, PSNH would have to demonstrate that there was: 1) an energy 

supply crisis; 2) a major fuel disruption; 3) an unanticipated or unavoidable disruption in the 

operation of Merrimack Station; or 4) "technological or economic infeasibility". 

APP25 



DE 11-250 

0 

0 

0 

0 

0 

0 

-25-

Only the fourth circumstance is relevant to the facts surrounding PSNH's installation of 

the scrubber technology. Without concluding whether the facts would have supported the grant 

of a variance, a variance request could have been structured as follows: the cost of reaching 

80% reduction had risen from $250 million to over $450 million and could no longer be 

obtained "at a reasonable cost to consumers" as the statute anticipated and, therefore, a variance 

from the 80% reduction level, or from any installation of mercury reducing technology, could 

have been requested. Therefore, while we agree with PSNH's statement that RSA 125-0:17 

should not be used to defeat the overall purpose of the statute, the prompt and significant 

reduction of mercury emissions, we disagree that PSNH.had no opportunity or obligation to 

consider a variance in the face of a significant escalation in cost. As TransCanada notes, when 

the Scrubber cost projections rose to nearly double the cost presumed by the Legislature when 

enacting the statute, PSNH, citing economic infeasibility, could have requested a variance from 

the 80% reduction requirement, and could have sought a lesser level of reduction, even down to 

no reduction at Merrimack Station, while pursuing a request to retire Merrimack Station 

pursuant to RSA 369-B:3-a. Retirement of Merrimack Station would effectively eliminate all 

emissions from the station and leave only continued emissions from PSNH's other generation 

units reducing PSNH's overall mercury emissions significantly. 

PSNH's interpretation that the law required installation of the Scrubber irrespective of 

cost would have allowed PSNH, or another utility owner, to install scrubber technology costing 

many billions, a decision which flies in the face of common sense and would violate the 

principle of statutory interpretation that one avoid an illogical or absurd result when construing 

legislative language. In re Johnson, 161 N.H. 419, 423 (2011) citing Weare Land Use Assoc. v. 

Town ofWeare, 153 N.H. 510, 511-12 (2006); and In re Alex C., 161, N.H. 231,235 (2010) 
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citing State v. Gubitosi, 157 N.H. 720,723-24 (2008). It would not comport with the statute's 

express understanding that the mercury reduction requirement was part of a balanced approach 

that could be accomplished at a reasonable cost to consumers. Finally, to read the variance 

provision as PSNH urges would lessen from PSNH, or any other utility owner, the obligation to 

engage at all times in good utility management See Public Service Company of New 

Hampshire, Order No. 20,794,78 NH PUC 149, 160 (1993); and West Swanzey Water 

Company, Inc., Order No. 25,203 (March 25, 2011) at 7. 

Accordingly, we will allow discovery ofPSNH's economic analyses of the Scrubber 

installation up to the point it was substantially complete in September 2011. Such economic 

analyses might include estimated costs of construction and operation, as well as income 

projected from the sale of power, capacity, emissions credits and any other source. Costs might 

also include environmental compliance costs and estimated fuel costs for Merrimack Station 

and PSNH's other coal burning plants. We will not, however, allow discovery of economic 

analyses or regulatory actions that occurred after the scrubber technology was substantially 

complete. 

C. TransCanada's First Motion to Compel 

The data requests remaining at issue in the first motion are TC 1-1 through1-5, TC 1-12 

and TC 1-14 through1-16. These requests ask for PSNH's economic analysis, fuel forecasts, 

and analysis of the need for, and cost of a cooling tower, all in the context ofPSNH's decision 

to proceed with construction of the Scrubber. Further, these data requests explore whether 

PSNH considered using the variance process pursuant to RSA 125-0:17. 

We find that any economic analysis PSNH may have conducted and what conclusions it 

reached regarding the costs of the Scrubber and environmental compliance related to the 
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Scrubber, are reasonably calculated to lead to evidence that is relevant to our consideration of 

PSNH's prudence in constructing the Scrubber. Further, whether or not PSNH analyzed its 

options under RSA 125-0: 17, and what concl~sions it reached as a result of its analysis, are 

reasonably calculated to lead to evidence relevant to PSNH's prudence in constructing the 

Scrubber. As a result, we will compel PSNH to answer all remaining data requests contained in 

TransCanada' s first motion. 

D. TransCanada's Second Motion to Compel 

We find that PSNH's analysis of various potential environmental compliance issues, 

including compliance cost estimates, are relevant to its prudence in constructing the Scrubber. 3 

As a result, we will require PSNH to respond to TC 3-16 regarding the Clean Water Act and 

wastewater issues, but not with regard to the other laws referenced in TC 3-16. We will require 

PSNH to respond to TC 3-17 with the exception of the sentence beginning "[p]lease include in 

your response reference to all discussions between PSNH or its agents and U.S.E.P .A. 

officials ... . " This sentence is an overly broad request. Further, a response to the balance of the 

request should provide sufficient information regarding PSNH's analysis of various 

environmental compliance issues. 

We will require PSNH to respond to TC 3-19, but we agree with PSNH that the text 

following the second subpart of the question (''The trend is good .... ") appears to be testimony 

by TransCanada and requires no response by PSNH. PSNH need not respond to TC 3-20 

regarding baseline mercury emissions because the referenced Air Resources Council decision 

does not appear to be a final determination. PSNH must respond to TC 3-21 concerning cost 

scenarios for various mercury reduction levels, but need not address the Air Resources Council 

3 See Order 24,898 (2008) at 13-14. 
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decision. PSNH also need not respond to TC 3-22 regarding federal air pollution standards for 

coal fired electric generating facilities, because this rule was issued in 2012, well after 

substantial completion of the scrubber technology in 2011. Finally, we will not require PSNH 

to respond to TC 3-23 regarding its mercury reduction compliance strategy. PSNH's mercury 

reduction compliance strategy now that the Scrubber is completed is not relevant to the 

proceeding, nor reasonably calculated to lead to the discovery of admissible evidence. 

E. TransCanada's Third Motion to Compel 

The data requests contained in TransCanada's third motion to compel seek information 

from PSNH concerning the information it communicated to NH DES and the Legislature in 

2006 regarding the preliminary nature of the Sargent and Lundy cost estimate for the Scrubber. 

In its motion, TransCanada claims that PSNH should be compelled to respond to data requests 

TC 5-4, TC 5-5 and TC 5-6 because state legislators and officials relied upon PSNH's original 

cost estimates when approving the mercury reduction law in 2006; and that the response to these 

questions will shed light on the Company's prudence in pursuing construction of the Scrubber. 

PSNH objected to the request, arguing that TransCanada's motion should be denied because the 

Legislature's decision to mandate the construction of the Scrubber in 2006 and its subsequent 

decision to leave the mandate unchanged is beyond the scope of this proceeding. PSNH insisted 

that "[w]hat state senators or representatives knew during the 2005-2006 timeframe when the 

Scrubber Law was considered by the Legislature is a matter the General Court itself controls." 

PSNH Objection to Third Motion to Compel at 13. 

We previously ordered that PSNH respond to TransCanada data requests (TC 1-9) that 

asked for copies of any letters or other documents provided to state officials relative to the 2006 

law. See Order No. 25,398 (August 7, 2012) at 13-14. In addition, PSNH has produced the 
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Sargent and Lundy cost estimate. To go further would require discovery into the thought 

process of elected representatives. Hence, we do not fmd that the answers to TC 5-4, TC 5-5 

and TC 5-6 are necessary, or reasonably calculated to lead to evidence admissible in this 

proceeding. For the above reasons, we deny TransCanada's third motion. 

Because of the unresolved discovery issues we suspended the procedural schedule by 

secretarial letter on October 12, 2012. Having resolved those outstanding discovery issues we 

order resumption of the procedural schedule as follows: 

PSNH responses to Data Requests as Ordered 
PSNH files updated cost schedules 
Technical Session 
PSNH Responses and Objections to Technical Session Questions 
Staff and Intervenor Testimony 
Data Requests to Staff and Intervenors 
Staff and Intervenor Responses and Objections to Data Requests 
Rebuttal Testimony 
Settlement Conference 
File Settlement, if any 
Hearing on the Merits 

January 11,2013 
January 18, 2013 
January 30, 2013 
February 13, 2013 
March 15,2013 
March 22, 2013 
AprilS, 2013 
April17, 2013 
April 24, 2013 
May 3, 2013 
May 14-16, 2013 

Included in the procedural schedule above is a requirement that PSNH file updated cost 

schedules. Due to the passage of time and the completion of certain plant items, having updated 

cost numbers will be beneficial to all involved in the proceeding. Any questions related to the 

updated numbers can be addressed at the technical session that follows. 

Based upon the foregoing, it is hereby 

ORDERED, that TransCanada's first motion to Compel is GRANTED; and it is 

FURTHER ORDERED, that TransCanada's second motion to Compel is GRANTED 

in part and DENIED in part; and it is 

FURTHER ORDERED, that TransCanada's third motion to Compel is DENIED; and 

itis 
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FURTHER ORDERED, that the procedural schedule for completion of this docket 

shall be as set forth herein. 

By order of the Public Utilities Commission of New Hampshire this twenty-fourth day 

of December, 2012. 

tk"' I~--~ .. f=== ,Jmy G: Ignatius 
Chairman 

Attested by: 

Executive Director and Secretary 

c.!Jtt~i ulff A. c#te,Llv;,~f!tr· 'aif 
Michael D. Harrington '- j 

Commissioner 
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STATE OF NEW HAMPSHIRE 
before the 

PUBLIC UTILITIES COMMISSION 

Docket No. DE 11-250 

Public Service Company of New Hampshire 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

MOTION FOR REHEARING OF ORDER NO. 25,445 

January 23, 2013 

Pursuant to RSA 541 :3 and Rule Puc 203.33, Public Service Company of New 

Hampshire ("PSNH" or the "Company") respectfully moves the New Hampshire Public Utilities 

Commission ("Commission") to reconsider and rehear Order No. 25,445 ("the Order") 

issued in the above-captioned matter on December 24, 2012. In particular, pursuant to RSA 

541:4, the Order's conclusions concerning the overall legal mandates included in the Mercury 

Emissions Program, RSA 125-0:11-:18 (enacted by the Legislature in 2006) and the Order's 

interpretation ofRSA 125-0:17, are incorrect, unlawful or unreasonable. 

In support of this Motion, PSNH states as follows: 

Introduction 

To avoid unnecessary duplication, PSNH incorporates herein by reference the contents of 

its August 28, 2012, "Memorandum in Response to Commission Order 25,398" filed in this 

docket. 
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RSA 125-0:11-18 (Supp. 2012) 1 (the "Mercury Emissions Program" or "Scrubber law") 

required PSNH to construct a wet flue gas desulphurization system ("Scrubber Technology" or 

the "Scrubber") at its Merrimack Station on or before July 1, 2013, and further required that the 

Scrubber reduce mercury emissions from the Station by 80 percent on an annual basis (at a 

minimum) after that date. 2 Despite that clear and unequivocal statutory mandate, the 

Commission now construes RSA 125-0:17, II ("Subpart II"), which allows for limited variances 

from the mercury emissions reduction requirements of the statute, to permit a variance from both 

the "80% reduction level and from any installation of mercury reducing technology." Order at 

25 (emphasis added). The Commission reasons that because Subpart II permitted PSNH to 

request an alternative to the 80 percent reduction requirement, it "could have sought a lesser 

level of reduction, even down to no reduction at Merrimack Station" by requesting "a retirement 

of the Station itself." Id. (emphasis added). This reading transforms the variance provision, 

which deals solely with "the mercury emissions reduction requirements" of the Scrubber law and 

has nothing to do with the obligation to construct the Scrubber, into a waiver and de facto repeal 

ofthe Mercury Emissions Program's unequivocal statutory obligations. 

RSA 125-0: I 7, II permits a variance from the "mercury emissions reduction 

requirements" of the statute based on, among other factors, "economic infeasibility." Since the 

Commission finds that Subpart JI permitted PSNH to seek a "variance" of its obligation to 

construct the Scrubber, it concludes that PSNH could have done so based on the potential 

economic infeasibility of construction; that is, because of a "significant escalation of cost." 

Order at 25. Building on that logic, it concludes that as part of its review of prudent costs of 

complying with the requirements of the Mercury Emissions Program, pursuant to RSA 125-

1 All references to RSA 125-0: 11-18 are to the 2012 supplement. 
2 The Scrubber was successfully installed and tested after being placed into commercial operation and has resulted in 
mercury reductions in excess of the mandated mercury emissions reduction requirement. 

2 
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0:18, it may consider whether, at some point, PSNH should have determined that constructing 

the Scrubber was "infeasible" for financial reasons, and should therefore have sought a variance 

from the statutory mandate requiring that "[t]he owner shall install and have operational scrubber 

technology to control mercury emissions at Merrimack Units 1 and 2 no later than July 1, 2013." 

RSA 125-0:13, I. The Commission will therefore determine in this hearing whether: (1) if such 

a variance could have been sought, should one have been sought; (2) if so, whether the N.H. 

Department of Environmental Services ("DES") would have granted that request: and, (3) if 

granted, what, if any, costs incurred after that point were not p~udently incurred. 

The Order's reading ofthe variance provision ofRSA Ch. 125-0:17 is plain error. It 

would grmt DES the power to repeal the express statutory mandates in RSA 125-0:13, I and 11, 

and to thereby unravel the carefully constructed statutory scheme enacted by the Legislature 

which required construction of the Scrubber as part of an integrated "multiple pollutant 

reduction" strategy. RSA 125-0:11, VIII. The Legislature granted no such power to the 

Commission or DES, explicitly or implicitly. The Order not only misconstrues the statute and 

ignores the real life, practical aspects of how the statute works, and of how a large-scale 

construction project such as the Scmbber must proceed - it is also inconsistent with the 

Commission's prior orders as well as the non-severability provision in RSA 125-0: I 0. 3 

First, the Order is based on three faulty assumptions: (1) that PSNH had discretion 

whether or not to construct the Scrubber; (2) that the Legislature based its public interest findings 

concerning the construction of the Scrubber on a fixed or presumed cost so that "significant 

3 The Commission's Order also ignores two N.H. Supreme Court decisions, each of which noted the unequivocal 
statutory mandate requiring PSNH to build the Scrubber. Appeal ofStonyfield Farm, Inc., 159 N.H. 227, 228-29 
(2009). ("[T]he legislation specifically requires PSNH to install 'the best known commercially available technology 
... at Merrimack Station,' which the New Hampshire Department of Environmental Services (DES) has determined 
is the scrubber technology."); Appeal of Campaign For RCitepayers' Rights, 162 N.H. 245, 247 (20 II) ("This case 
involves the installation of a wet flue gas desulphurization system (also known as a 'scrubber') at Merrimack 
Station, an electricity generating facility in Bow owned by the appellee, Public Service Company of New Hampshire 

. The installation of such a system was mandated by the legislature in 2006.") 

3 
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increases" above such a cost might be considered "imprudent"; and (3) that the Legislature ceded 

the oversight authority it specifically reserved in RSA 125-0: 13,1X, and intended to allow DES 

to determine whether the statutory mandate to construct the Scrubber must be obeyed. Each of 

these assumptions is false. Moreover, each assumption has been explicitly rejected by the 

Commission in its prior orders relating to the Scrubber. 

Second, the Order ignores the plain language ofRSA 125-0:17. That section permits 

PSNH to request variances only from the mercury emissions reduction requirements of the 

statute and only in two instances: (1) to vary the schedule for meeting those requirements; and 

(2) to vary the percentage of mercury reduced. The mercury emissions reduction requirement of 

the statute is found in RSA 125-0:13, II: "Total mercury emissions from the affected sources 

shall be at least 80 percent less on an annual basis than the baseline mercury input, as defined in 

RSA 125-0:12, lii, beginning on July I, 2013." Nothing in Section l 7 speaks to or permits a 

variance- let alone a waiver- from the statutory mandate found in RSA I25-0: II and RSA I25-

0: 13, I, to construct the Scrubber; technology which the Legislature and DES found to be the 

"best known commercially available technology." RSA 125-0:11, ll. Therefore, PSNH could 

not have sought a "variance" of its duty to construct the Scrubber from DES, and the 

Commission has no authority to determine, as part of its prudence review, that the Scrubber 

should not have been constructed - for economic reasons, or any other reason. The Legislature 

itself determined the public interest and feasibility of the Scrubber when it passed the statute and 

required PSNH, as a matter of law, to have specific scrubber technology installed at a specific 

location by a specific date. Only the Legislature had the power to change that statutory 

determination and to repeal or amend the law requiring that the Scrubber be built, either because 

of a "significant escalation of cost," or for any other reason. 

4 
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Third, the Order ignores the fact that a variance based on an "alternative reduction 

requirement" could never be requested during construction. Thus, Subpart II could never serve 

as a basis for stopping construction, for PSNH seeking a variance from those requirements 

during construction, or for allowing the Commission to conclude that the failure to seek a 

variance during construction rendered some of the costs of construction "imprudent." This is so 

because until the Scrubber was operational, the emissions measurement criteria in RSA Ch. 125-

0 could not be applied. RSA 125-0:11, III specifically notes that compliance with the 80 

percent emissions reduction requirement would be determined only "after a period of operation 

has reliably established a consistent level of mercury removal." It was impossible to know 

whether the 80 percent mercury emissions reduction requirement of the statute had been met, or 

whether an alternative reduction requirement was needed, until after a period of operation of the 

Scrubber. Only then could the cost of meeting the 80 percent statutory reduction requirement, as 

opposed to staying with some hypothetical lesser level of reduction, be evaluated based on 

"economic infeasibility." Because the Commission finds that PSNH could have sought a 

variance during construction under Subpart II, the Order is plainly wrong, and contrary to the 

intent and the language ofthe statute. 4 

And, fourth, the Order misinterprets the authority of DES to grant PSNH "a variance 

from the mercury emissions reduction requirements" of the Scrubber law by concluding that 

such a variance grants DES the right to void the requirement to construct the Scrubber at all, 

thereby nullifying the public interest findings ofthe Legislature. 

By ignoring the language of Section 17 and the overall statutory context, the 

Commission's construction of the statute unnecessarily puts Section 17 at odds with the rest of 

~ Of course, the entire point is moot. The Scrubber is operational and is exceeding the mercury emissions reduction 
requirements of the Scrubber law. There was thus no point at which PSNH could have, should have, or would have 
sought a variance from the emissions reduction requirement under Subpart II. 

5 
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the statute and its mandate to construct the Scrubber, omits words from the Section, and adds 

words to the statute that do not appear in it. The Order also ignores the Commission's prior 

findings that PSNH had no discretion to exercise in constructing the Scrubber, the legislative 

finding that construction of the Scrubber was in the public interest, and the Legislature's specific 

reservation for itself of the authority to oversee the project, including the cost of construction. 

Likewise, the Order vests powers in the Commission that are beyond its statutory authority and 

jurisdiction and thus results in usurping powers granted to DES. Finally, the real world 

consequences ofthe Order demonstrate that the Commission's rejection of its own prior Orders 

and its reading of Section 17 sets bad public policy by essentially second-guessing the wisdom of 

the Legislature's actions and those of businesses striving to comply with laws. 

All of these problems could have been avoided simply by reading the statute as a whole 

and in accordance with its plain language. By its terms, RSA 125-0:17, II is a variance, not a 

waiver, provision. It allows for a variance only from the mercury emissions reduction 

requirements of the statute and not from the duty to construct the Scrubber using the specified 

technology. The need for such a variance can only arise after, not during, construction. Only 

"after a period of operation has reliably established a consistent level of mercury removal" (RSA 

125-0: 11, Ill) could it be determined whether there was even a need for a variance from the 

mercury emissions reduction requirement of the law, and, if so, whether the extra cost required to 

meet the statutory reduction requirement was feasible in light of the actual performance ofthe 

Scrubber. Limiting variances under Subpart II to post-construction review of mercury reduction 

requirements is consistent with the language of the Subpart, the language of the entire statute, 

and with common sense. By contrast, the Commission's Order creates statutory and real world 

chaos. The Legislature retained the power to review the costs of the Scrubber during 

6 
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construction and actually reviewed those costs, including the approximate $457 million price that 

was estimated in 2008. 5 There is no need, and no authority, for the Commission to review the 

issue of whether the Scrubber was simply ''too expensive" because it exceeded some "presumed" 

price ($250 million) that appears nowhere in the law. 

PSNH recognizes that the Order is actually captioned "Order Regarding TransCanada's 

Motions to Compel" and limited to a consideration of discovery requests and that the 

Commission has not concluded "whether the facts would have supported the grant of a 

variance." Order at 25. Thus, the Order is not dispositive of whether PSNH actually could or 

should have sought a variance at any point during construction, based on specific facts. 

Nevertheless, for the reasons set forth in this motion, PSNH submits that the Order should be 

reconsidered and that the Commission's review pursuant to RSA 125-0:18 should be limited to 

an assessment of whether the specific costs incurred by PSNH in fulfilling the Legislative 

mandate to construct the Scrubber were prudent. 

I. Tbe Commission's Order Is Inconsistent With Its Own Previous Orders and 
With the Provisions ofRSA 125-0:11-18.6 

0 Before turning to the specifics of RSA 125-0:17, and why the Commission's Order 

0 

0 

0 

0 

misinterprets that statute, it is worth noting the Commission has already rejected all of the 

assumptions on which its Order is based. 

At the heart of the Order is a conclusion that PSNH had the ability to seek a variance 

from the obligation to build the Scrubber if or when it became too expensive, or "economically 

infeasible." Order at 25. ("[W]e disagree that PSNH had no opportunity or obligation to 

consider a variance in the face of a significant escalation in cost.") This finding was based on 

5 The actual project cost is $421 million - $36 million less than the $457 million estimate known by the Legislature. 
6 

PSNH does not intend to restate its prior arguments in this memorandum. At the same time, because the 
Commission's Order is based on fundamentally flawed assumptions or premises that it has previously rejected, it is 
worth revisiting those prior orders. 

7 
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three subsidiary findings or assumptions: first, that PSNH had some discretion whether or not to 

construct the Scrubber; second, that the statutory public interest findings were conditioned upon 

some "presumed cost" of construction; and third, that the Legislature delegated the authority to 

review the cost of building the Scrubber; that is, the "economic feasibility" of the Project itself, 

to DES or the Commission under RSA 125-0:17. Each of these assumptions is wrong, and the 

Commission has already rejected each of them. 

First, the Commission previously ruled that the Legislative mandate to construct the 

Scrubber was "unequivocal" and that PSNH had no discretion regarding the decision to build it. 

The principal distinction between the financing in this case and the prior Seabrook 
financing cases for the Coop and PSNH discussed above is that each of the prior 
cases involved management decisions by the utility, when faced with a range of 
possible supply options. At various points, those management decisions involved 
whether to continue to construct and operate the Seabrook plant or to pursue other 
power supplies.... In other words, those management decisions reflected an 
inherent management prerogative to choose a course of action. In the instant 
case, by contrast, the scrubber installation at Merrimack Station does not reflect 
a utility management choice among a range of options. Instead, installation of 
scrubber technology at the Merrimack Station is a legislative mandate, with a 
fixed deadline. See RSA 125-0: 11, I, II; RSA 125-0:13, 1. The Legislature, 
not PSNH, made the choice, required PSNH to use a particular pollution 
control technology at Merrimack Station, and found that installation is "in the 
public interest of the citizens of New Hampshire and the customers of the 
affected sources." RSA 125-0: 1 1, VI. 

Fmther distinguishing this case is the fact that the Legislature pre-approved 
constructing a particular scrubber technology at Merrimack Station by finding it 
to be in the public interest and thereby removing that consideration from the 
Commission's jurisdiction. See Investigation of PSNH's Installation of Scrubber 
Technology at Merrimack Station, Order No. 24,898 at 13; Investigation of 
PSNH's Installation of Scrubber Technology at Merrimack Station, Order No. 
24,9 I 4 at 12. As a result, the regulatory paradigm that applies to the Merrimack 

scrubber installation is fundamentally different from the regulatory paradigm that 
applied to Seabrook. 

8 
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Order No. 24,979 at 14-15. (Emphasis added.) Likewise, the New Hampshire Supreme Court 

has twice described RSA 125-0:11-18 as mandating the installation of the Scrubber. August 281
h 

Memo at 15, fn. 9. 7 Thus, absent some intervention by the Legislature, PSNH had no discretion 

whether to build the Scrubber, and the Commission's finding to the contrary in the Order is 

inconsistent with the statute, the Supreme Court opinions, and its own prior orders. 8 

Second, the Commission has specifically rejected the assumption in the Order (at 25) that 

the Legislature's mandate was based on some "presumed" or fixed cost. 

Nowhere in RSA 125-0 does the Legislature suggest that an alternative to 
installing scrubber technology as a means of mercury compliance may be 
considered, whether in the form of some other technology or retirement of the 
facility. FUithermore, RSA 125-0 does not: (1) set any cap on costs or rates; 
(2) provide for Commission review under any particular set of circumstances; or 
(3) establish some other review mechanism. Therefore we must accede to its 

findings . 

Order No. 24,898 at 12-13. See also Order No. 24,914 at 12 ("The Legislature could have 

provided express cost limitations on the scrubber installation but did not do so.") As a result, the 

Commission's cun·ent conclusion that PSNH had the right to seek a variance based on "a 

significant escalation in cost" when "the Scrubber cost projections rose to nearly double the cost 

presumed by the Legislature when enacting the statute" (Order at 25), is directly contrary to its 

prior orders. 

7 See footnote 3, supra. The Site Evaluation Committee has also recognized the statutory mandate requiring 
installation of the Scrubber. "Order Denying Motion for Declaratory Ruling," Docket No. 2009-0 I (August I 0, 
2009) ("The statute also requires the installation of a wet flue gas desulfurization system (Scrubber Project) 
otherwise known as a 'Scrubber' at the Merrimack Station facility no later than the year 2013 . See, RSA 125-0: I I. 
The Legislature found that the installat ion of scrubber technology was in the public interest of the citizens of New 
Hampshire and customers of the affected sources. In accordance with RSA I 25-0, PSNH has begun construction of 
portions of the scrubber technology at the Merrimack Station facility.") 
8 In its December 8, 2009, Order No. 25,050 on rehearing of Order No. 24,979, the Commission stated: "Given the 
legislative finding that the scrubber project is in the public interest at RSA 125-0: II. we do not have the authority to 
transform the review of this financing request into a pre-approval proceeding relative to the scrubber project." 

9 

APP40 



0 

0 

0 

0 

0 

Third, as the language of Order No. 24,898 set out immediately above demonstrates, the 

Commission has specifically rejected the claim that the Legislature intended it, or any other 

agency, to review the overall cost of the Scrubber during construction. As the Commission has 

previously recognized, but completely ignores in the Order, "[t]he Legislature has .... retained 

oversight of the scrubber installation including periodic reports on its cost. See RSA 125-0:13, 

IX." Order No. 24,979 at 15.9 In the words of the Commission, oversight by the Legislature 

prevented it from reviewing the costs of the Scrubber during construction. 

We do not find it reasonable to conclude that the Legislature would have made a 
specific finding in 2006 that the installation of scrubber technology at the 
Merrimack Station is in the public interest, set rigorous timelines and incentives 
for early completion, and provided for progress reports to the Legislature while 
simultaneously expecting the Commission to undertake its own review, 
conceivably arrive at a different conclusion, and certainly add significant time to 
the process. If we concluded otherwise, we would be· nullifying the Legislature's 

public interest finding and rendering it meaningless. 

Order No. 24,898 at 7-8. 

Under the Commercial Ratepayers' theory, the ~egislature's public interest 
finding would be restricted to a specific level of costs and the Commission would 
effectively be required to second guess the Legislature's public interest finding at 
any dollar level above $250 million. Hence, for all practical purposes, the 
Legislature's public interest finding would be so limited as to be negated, and the 
RSA 369-B:3-a approach would be resurrected to require Com.mission permission 
before PSNH could act. We find such a constrained reading of the statute to be 
incompatible with the generally expansive statutory scheme adopted by the 
Legislature to bring about the installation of scrubber technology. 

I d. (emphasis added). 

Contrary to these prior rulings, the Commission in Order No. 25,445 does an abrupt 

about-face and assumes the existence of authority to "second guess the Legislature's public 

interest finding[s]" through its reading of RSA 125-0:17, II. Implicit in its finding that PSNH 

q The Commission does not even cite this subpat1 in its Order. See also footnote 17 infra. 

10 
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could have sought not to build the Scrubber based on increases above a presumed cost is that 

RSA 125-0:17, 11 gave DES the authority to determine that construction of the Scrubber was 

"economically infeasible" above a certain cost, and thus the ability to either prevent its 

construction, or to prevent the recovery of the cost of construction above such cost pursuant to 

RSA 125-0:18. 

The fundamental problem with the Order, as evidenced by the Commission's prior 

orders, is that the "economic feasibility" standard in RSA 125-0:17, II has nothing to do with 

undertaking the construction ofthe Scrubber. Instead, it relates only to a comparison of achieved 

mercury reduction with the statutorily mandated mercury emissions reduction requirement of 80 

percent. The Legislature itself concluded that construction of the Scrubber was feasible and in 

the public interest, and should proceed on an expedited basis, when it enacted RSA 125-0:11-18 

and required a particular technology to be built. The Legislature also determined that 

construction could be accomplished "with reasonable costs to consumers," RSA 125-0; 11, V, 

and kept for itself the power to determine whether the costs became unreasonable. RSA 125-

0:13, IX. By reserving to itselfthe review of whether the mandate continued to be economic, 

the Legislature divested any agency from making that decision. As this Commission has 

concluded in its prior Scrubber orders, and as the Supreme Court has found, the Commission is 

an agency of limited jurisdiction with "only those powers delegated to it by the Legislature." See 

Order 24,898 at I 3 (citing Appeal of Public Service Company of N.H., 122 N.H. 1062, 1066 

(1982)); see also In Re RCC Minnesota, Inc., 88 NH PUC 61 I, 615 (2003) (acknowledging that 

the Commission "must look to its statutory authority to determine whether it has jurisdiction."). 10 

10 The "nature and extent of the Commission's authority" has repeatedly been defined by the New Hampshire 
Supreme Court. Petition of Boston & Maine Railroad, 82 N.H. 116, 119-20 (1925); Stale ofNew Hampshire v. New 
Hampshire Gas & Electric Co., 86 N.H. I 6, 32-33 (I 932); H.P. Welch Co. v. Stale, 89 N.H. 428 , 437-38 (1938); 
Blair and Savoie v. Manchester Water I·Vorks, I 03 N.H. 505, 507-08 ( 1961 ); Stale v. New England Telephone & 
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Because the Legislature determined the technological and economic feasibility of the Scrubber 

and granted no power to the Commission to directly or indirectly revoke the statutory mandate, 

the Commission's assumption of a power to review the Project's underlying feasibility through 

the variance provision is beyond its jurisdiction. 

II. The Commission's Order is Contrary to the Plain Language of the Statute. RSA 
125-0:17, II Does Not Allow a Variance or Waiver From PSNH's Obligation to 
Construct the Scrubber, and No Variance Could Be Requested During 
Construction Because No Alternative Reduction Requirement Could Be 
Determined Until the Scrubber Was Operational. 

RSA 125-0:17 allows for variances in very limited circumstances. The Legislature 

vested DES with the right to consider requests for two exceptions to the statute's mercury 

emissions reduction requirement: to vary the schedule for meeting the mercury emissions 

reduction requirement by extending the date for compliance (Subpart I of Section 17), and to 

vary the level of reduction achieved by the Scrubber Technology where achieving that level is 

not possible because of energy crises, fuel disruptions, unavoidable disruptions in the operation 

of the plant or because achieving that level is economically infeasible. PSNH argued in its 

August 281
h Memo, and the Commission's Order concedes, that RSA 125-0:17 is not a general 

variance provision permitting PSNH to request changes to the specific mandates of the statute. 

Order at 25. PSNH also argued, and the Commission likewise concedes, that a variance may be 

requested under Section 17 only if it "meets the criteria set forth within paragraphs 1 and 11 of the 

Section." ld. Neither of those subparts addresses the obligation to construct the Scrubber or its 

overall costs. 

Telegraph Co., 103 N.H. 394,398 (1961 ); Appeal of Public Service Co., 122 N.H. 1062, 1072; Appeal of Richards, 
134 N.H. 148, 158 (1991). As the Court has stated, "[t]he PUC is a creation ofthe legislature and as such is 
endowed with only the powers and authority which are expressly granted or fairly implied by statute. Consequently, 
the authority of the PUC ... is limited to that specifically delegated or fairly implied by the legislature and may not be 
derived from other generalized powers of supervision." Appeal of Public Service Co., I 22 N.H. at I 066 (citations 
omitted). 

12 

APP43 



0 

0 

0 

0 

0 

0 

Despite conceding that Section 17 is limited to specific criteria, the Commission reads 

Section 17 to grant PSNH the power to request, and DES the power to determine, whether 

economic considerations would allow PSNH to avoid the statutory mandate by shutting down 

Merrimack Station. The Commission reaches this conclusion by finding that since the statute 

allows variances from the 80 percent mercury reduction requirement of the statute, PSNH could 

have requested an "alternative" reduction requirement of no emissions reduction at all by seeking 

to shut down Merrimack Station. This strained reading is contrary to the plain language of the 

statute and ignores the manner (in fact the only manner) in which an "alternative reduction 

requirement" can be determined under the statute. 

By its plain language, Section 17 permitted 11 PSNH to request a variance (or change) 

only in the "mercury reduction requirements of this subdivision 12 by submitting a written request 

to [DES]." Nothing in the Section suggests that the statute permits a variance (or waiver) from 

any other requirement of the statute, including the mandate that the Scrubber be built in a certain 

way, by a certain date. Instead, Section 17 refers to variances from the "mercury emissions 

reduction requirements of this subdivision" namely, 80 percent. Put differently, Section 17 

permits variance requests when a known reduction level achieved by the Scrubber is compared to 

the 80 percent requirement. By finding that some hypothetical reduction of mercury might prove 

to be "economically infeasible" without measuring the level of that reduction against the 

statutory standard, the Order reads the restrictions "from the mercury emissions reduction 

requirements of this subdivision" and "alternative reduction requirement" out of the statute; the 

suggestion that the Company could have sought permission from DES via a variance to allow 

11 Since the Scrubber is constructed and neither of the criteria set out in Section 17 came into play, all of this 
discussion relates only to hypothetical circumstances that did not occur. 
12 The "mercury reduction requirement" is found at RSA 125-0: 13, I I. See RSA 125-0: I 3, VII and VIII, both of 
which refer to "the mercury reduction requirement of paragraph II." 
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anything from no reduction in mercury emissions at all (that is, to continue emitting 100 percent 

of the baseline mercury emissions) or 100 percent reduction, as suggested by the Order (at 25), 

would have required DES to ignore the law's restrictions and institute a de facto repeal of the 

construction mandates found in the law. 

Yet the Commission says that because the Legislature allowed DES to consider an 

"alternative reduction requirement," it must have meant to allow DES to consider a reduction 

requirement of zero - a total elimination of any requirement to reduce mercury emissions. Order 

at 25. The Commission's conclusion that PSNH could have requested a variance "from any 

installation of mercury reducing technology," by effectively requesting a reduction "down to no 

reduction ... while pursuing a request to retire Merrimack Station" makes no sense when the 

overall structure of this statute is considered. Because the cost consideration in Subpart II, i.e. 

"economic infeasibility," relates only to the mercury emissions reduction requirement in that 

Subpart and I)Ot to the general mandate to "install mercury reducing technology" in RSA 125-

0:13, I, the economic considerations in Subpart II must be read to apply only where there is a 

comparison between the 80 percent requirement and some alternative requirement. The most 

logical reading of Subpart II is that once the Scrubber becomes operational, and the level of 

reduction is known, PSNH could have requested a variance if it became economically infeasible 

to achieve the 80 percent level as opposed to some lesser level. The "economic infeasibility" 

standard therefore may only be used to determine whether, given the level or reduction actually 

achieved upon operation of the completed Scrubber, it is worth spending additional money that 

might be necessary to reach the mandated 80 percent standard. Given the specific mandates of 

the statute, it is inconceivable that the Legislature intended to allow another agency to review, 

and change or eliminate, its public interest determination that the Scrubber be built without 
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clearly defining and delineating such a delegation of authority. If it had intended such a result, it 

would have said so specifically and would have included specific authority for the grant of a 

waiver. 13 

The Commission's ultimate conclusion is that during construction of the Scrubber, PSNH 

could have sought a variance under Subpart II of Section 17 from the statutory mandate to 

construct the Scrubber. Order at 24-25. The Commission is simply wrong; that Subpart is not 

applicable at all. In this case, the condition precedent to a variance request under Subpart II 

never occurred, and could never have occured until the Scrubber was operational. Thus, PSNH 

could never have sought a variance under RSA 125-0:17, II during the construction of the 

Scrubber, and due to the exceptional performance of the Scrubber, there was no need to do so 

after the Scrubber was complete. A careful reading of the statute demonstrates why Subpart II of 

Section 17 cannot be read to allow a variance during construction and why the Commission's 

failure to recognize this fact undermines its entire determination and creates a number oflegal 

and practical problems. 

13 See, e.g., RSA 541-A:22, IV ("No agency shall grant waivers of, or variances from, any provisions of its rules 
without either amending the rules, or providing by rule for a waiver or variance procedure. The duration of the 
waiver or variance may be temporary if the rule so provides."); RSA 34 7 -A: 1 0 ("No supplier shall require any 
dealer to waive compliance with any provision of this chapter. Any contract or agreement purporting to do so is 
void and unenforceable to the extent of the waiver or variance."); RSA 382-A:9-602 ("Except as otherwise provided 
in Section 9-624, to the extent that they give rights to a debtor or obligor and impose duties on a secured party, the 
debtor or obligor may not waive or vary the rules stated in the following listed sections .... "); RSA 12-K:J 
(providing wireless carrier may be allowed to construct ground mounted PWSFs, but "subject to any exceptions, 
waivers, or variances allowed or granted by the municipality"); RSA 483-B:6, III ("The commissioner shall have the 
sole authority to issue variances and waivers of the provisions of this chapter as specifically authorized by this 
chapter."). Notably, the last cited statute, RSA 483-B:6, III, is an express statutory grant of authority to the 
Commissioner of DES to grant variances and waivers. No such grant of authority to issue waivers was given to the 
Commissioner in RSA Ch. 125-0. In short, the Legislature, as evidenced by these statutory provisions, recognizes 
the distinction between a variance and a waiver. When the Legislature intends to allow a waiver, it knows how to 
say so, and says so specifically. And ifthe Legislature had intended to include waivers by references to variances, 
there would have been no reason to include the word "waiver" in these other statutes. See Amherst v. Gilroy, 157 
N.H. 275, 279 (2008) ("The legislature is not presumed to waste words or enact redundant provisions and whenever 
possible, every word of a statute should be given effect.") (citations omitted). 
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The first step in concluding that Section 17 does not permit DES to consider any variance 

from mercury emissions reduction levels during construction is the recognition that by its 

express terms, and as evidenced by the first sentence of the statute, RSA 125-0:17 relates only to 

variances "from the mercury emissions reduction requirements" of the statute. As the Order 

notes, Subpart I permits a request to vary the date of mercury compliance set out in RSA 125-

0:13, I and II , i.e. July 1, 2013, whereas Subpart II permits a request to vary the amount of 

reduction set out in RSA 125-0:13, 11. 14 Order at 24. In both cases, the request for a variance is 

to be made to the DES, which supports the conclusion that the variances relate to mercury 

emissions reduction, an area in which DES has primary expe1tise. 

What the statute provides is a mechanism by which, when an "alternative" level of 

reduction is requested, DES would consider the environmental value of either obtaining 80 

percent as opposed to some other level achieved by the Scrubber once operational, and would 

consult with the Commission on, among other things, the economic impact of trying to obtain 80 

percent. This limited grant of jurisdiction to DES to review mercury emissions reduction levels 

is completely inconsistent with the Commission's reading of Subpart II to permit a waiver from 

"any installation of mercury reducing technology" based on increased costs, or on any of the 

other factors spelled out in Subpart 11. By construing the statute to allow a variance from the 

obligation to install any mercury reduction technology at all, the Commission has divorced the 

factors in Subpart II (and specifically "economic infeasibility") from the sole instance in which 

those factors were to be applied, namely, "[w]here an "alternative reduction requirement is 

14Under RSA I 25-0: I 7, I, "Where an alternative schedule is sought, the owner shall submit a proposed schedule 
which demonstrates reasonable further progress and contains a date for final compliance as soon as practicable." 
This requirement for PSNH to continue Scrubber construction and to include a date certain for final compliance 
while seeking a variance from the statutory in-service date further demonstrates that the variance requirements in 
RSA 125-0:17, were not intended to relieve PSNH from the obligation to build the Scrubber. If Section 17 was 
intended to have that meaning, Subpart I would have permitted a "variance" to never complete the Scrubber. 
Instead, that Subpart specifically mandates that even if a delay in construction is requested and granted, the Scrubber 
must be completed. 
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sought." Instead, the Commission has determined that those criteria may be used to totally 

eliminate the general mandates of the statute. As shown above, when the Legislature wishes to 

give DES the authority to grant a waiver of a statutory requirement, it says so explicitly. See 

footnote 13, supra. 

Putting aside the fact that the Legislature retained jurisdiction over the cost of 

construction, ifthe Legislature had intended that an agency review the economic feasibility of 

construction, unrelated to the level of mercury reduction, why would it have chosen DES to 

conduct that review? The fact that DES reviews the variance is compelling evidence that the 

variance was to focus on environmental implications of varying the mercury emissions reduction 

requirement. 15 The Commission seems to concede this point, but then errs by ignoring how an 

"alternative reduction requirement" would be measured. 

The second step in the analysis is to consider how the mercury emissions reduction 

requirements are described and are to be measured in the statute. RSA 125-0:11, the statute's 

"Statement of Purpose," provides that "[a ]fter scrubber technology is installed . .. and after a 

period of operation has reliably established a consistent level of mercury removal at or greater 

than 80 percent," DES will continue to monitor to ensure that this level is maintained. 

(Emphasis added.) RSA 125-0:13, the "Compliance" section ofthe statute, provides that that 

"total mercury emissions ... shall be at least 80 percent less on an annual basis than the baseline 

mercury input.. .. . beginning on July I, 2013." RSA 125-0:13, II. (Emphasis added.) Likewise, 

RSA 125-0: I 3, V provides mercury reductions "achieved through the operation of the scrubber 

15 In light of the fact that DES is charged with the administration ofRSA Ch. 125-0, and specifically RSA 125-
0:17, consider Appeal ojAshlcmd Elec. Dept. (New Hampshire Pub. Utilities Comm'n), 141 N.H. 336, 340 ( 1996) 
("Where statutory language is ambiguous ... we examine the statute's overall objective, and give substantial 
deference to the interpretation ofthose charged with its administration.") In this case, that deference would be given 
to DES, not the public utilities commission. See RSA 125-0:2, IV, "'Department' means the department of 
environmental services." 

17 

APP48 



) 

0 

0 

0 

0 

0 

technology greater than 80 percent shall be sustained insofar as the proven operational capability 

of the system, as installed, allows," and that DES shall determine the maximum sustainable rate 

of mercury emissions reduction." (Emphasis added.) Subparts VII and VIII ofRSA 125-0:13 

deal with situations in which "the mercury reduction requirement of [RSA 125-0: 13] paragraph 

II" is not achieved. Read together, these sections establish that the mercury reduction 

requirements referred to in the statute generally, and in RSA I 25-0:17 in particular, can only be 

determined on an annual basis, and only after the Scrubber is installed. This makes sense: as the 

statute states, the mercury reduction is to be achieved by the operation of the Scrubber. 

Accordingly, until the Scrubber is operational, no one would know how much the mercury 

emissions will be reduced and thus whether Subpart II applies at all. 

Subpart II of Section 17 provides that a variance may be sought "where an alternative 

reduction requirement is sought." Since the level ofthe reduction itself would not be known 

until the Scrubber is operational, it follows that no request for an "alternative" to the 80 percent 

reduction requirement could be sought before the Scrubber is operational. Without knowing 

what the other level of reduction is, or whether the 80 percent requirement can be achieved, the 

statute would not permit a variance. Thus, until the Scrubber is operational, there is no ability to 

seek a relief under Subpart II at all. Put simply, Subpat1 II cannot serve as a basis for a 

"variance" during construction for any reason whatsoever. Accordingly, the Commission's 

conclusion that an "alternative" reduction requirement could be sought before the Scrubber was 

operational and without comparison to the level actually achieved is contrary to the plain 

language of Subpart II of Section 17. Because PSNH could not have sought a variance during 

construction, neither DES nor the Commission can now use its failure to do so to assess whether 

the cost of constructing the Scrubber was "feasible" or "prudent.'' 
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III. The Commission's Order Creates a Conflict with the Legislative Mandate to 
Build the Scrubber in RSA Ch. 125-0, Violates Principles of Statutory 
Construction, and Creates Illogical Results and Bad Public Policy. 

The Commission's interpretation ofRSA 125-0:17, II to allow PSNH to request, and 

thus DES to grant, an override or repeal of the mandate in RSA 125-0:13, II, by requesting that 

the Scrubber not be built does violence to the statute and is contrary to principles of statutory 

construction. This interpretation renders words in the statute meaningless, reads words into the 

statute that do not exist, causes two sections of the statute to conflict with one another, and 

would create uncertainty and confusion if actually implemented. None of these consequences is 

either appropriate or necessary. 

First, as noted, a finding that RSA 125-0:17 permitted PSNH to request a variance from 

any obligation to construct the Scrubber based on economic infeasibility reads the words 

"alternative reduction requirement" out of Subpart II and the words "mercury emissions 

reduction requirements" out ofthe first sentence of the Section. Statutes must be read to give 

meaning to all of the words in the statute. Amherst v. Gilroy, 157 N.H. 275, 279 (2008) ("The 

legislature is not presumed to waste words or enact redundant provisions and whenever possible, 

every word of a statute should be given effect.") (citing Marcotte v. Timber/one/Hampstead 

School Dist., 143 N.H. 331,339 (1999)). lfthe Legislature had intended this result, it would 

have been easy to say so, by deleting the words "mercury emissions reduction requirements" 

from the first sentence of Section 17 and the words "alternative reduction requirement" from 

Subpart II. Only by ignoring those words (and thereby interpreting RSA 125-0:17 to permit a 

general variance from the statute, which the Order, at 24, agrees is not the case) can the statute 

be construed to allow "economic infeasibility" and the cost of constructing the Scrubber itselfto 

19 

APP50 



0 

0 

0 

0 

0 

be relevant to whether the Scrubber is constructed, as opposed to the cost of achieving the 80 

percent requirement as an alternative to another, lesser level of reduction. 

Second, by construing the words "alternative reduction requirement" to allow DES to 

approve anywhere from no mercury reduction at all to 100 percent reduction, the Commission 

has effectively converted the "variance" provision into a complete waiver of both the statutory 

mercury reduction requirement and the statutory mandate that the scrubber must be installed and 

operational by July I, 2013. Once again, if the Legislature had intended .this result, it would 

have been easy to say so, by adding the words "or waiver" to Section 17 so that the first sentence 

provided that ''the owner may request a variance or waiver from the mercury reduction 

requirements of this subdivision." The Legislature has done this very thing many times. 16 The 

Commission's reading is contrary to its own conclusion that nothing in Section 17 may be read 

to allow a general variance (Order at 24) and thus creates an internal inconsistency in the Order. 

By interpreting Section 17 to be a waiver provision, which totally abrogates the legislative 

authority, the Commission has improperly added words to the statute and changed the legislative 

intent. Lorette v. Peter-Sam Jnv. Properties, 142 N.H. 208,212 (1997) (In interpreting a statute, 

courts "can neither ignore the plain language of the legislation nor add words which the 

lawmakers did not see fit to include.") (quoting Appeal of Public Serv. Co. of N.H., 141 N.H. 13, 

17 (1996)). 

Third, by reading the statute to allow PSNH to seek a "variance" not to install any 

mercury reduction equipment, and therefore not to build the Scrubber, based on cost, the 

Commission reads RSA 125-0:17 to be in direct conflict with RSA I 25-0: I 1, I, III, V, VI, and 

VIII and RSA 125-0:13, 1 and II and IX. The Legislature mandated that the Scrubber be bui It in 

16 See footnote 13, supra. 
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a particular way, at a particular location, and by a particular date, and retained solely for itself the 

review ofthe cost of building the Scrubber during construction. As the Supreme Court has 

consistently held, whenever possible, the provisions of statutes should be read not to conflict 

with one another. In re Meunier, 147 N.H. 546, 549 (2002). ("One section of a statute should 

not be interpreted so as to contradict what has been clearly expressed elsewhere in the statute.") 

(citing Cohen v. Town of Henniker, 134 N.H. 425, 428-29 (1991)). The Order concludes that 

Section 1 7 permits DES to override that mandate whenever the cost of construction, or of 

meeting any mercury reduction, supposedly becomes too expensive. This reading is unnecessary 

and creates an illogical, if not absurd, result. Order at 25. 

As shown above, Section 17 can easily be read in a way that does not create a conflict 

with the statutory mandate in RSA 125-0:13, I or II. By reading the Section to allow for limited 

variances only where the schedule for meeting the reduction requirement cannot be met, or 

where a reduced level of reduction is sought after construction, the mandate to construct remains 

intact. By contrast, the Commission's interpretation reads Section 17 to allow DES to repeal the 

mandate. In addition, by finding that Section 17 allows a "variance" not to build the Scrubber 

based on the cost of doing so, the Commission's interpretation is in direct conflict with the 

Legislature's retention ofthe authority to review those costs. RSA 125-0:13, IX. 17 Yet as 

PSNH demonstrated in its August 281
h Memo (and as this Commission has found), the 

Legislature not only retained that review, but knowing the new $457 million cost estimate for the 

Scrubber, decided not to alter the Scrubber law's mandates or to set limits on the cost of 

construction when presented with two bills that would have accomplished exactly that result. 

August 281
h Memo at 22-23. In shmt, the Commission's interpretation grants DES the implied 

17 
The N.H. Supreme Court has noted the Legislature's retention of cost oversight as well: "PSNH must report to 

the legislature annually regarding its installation of the scrubber technology, including 'any updated cost 
information. ' RSA 125-0:13, IX." In re Stonyfie/d Farm, Inc., 159 N.H. 227, 229 (2009). 
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right to repeal the mandate and allows DES to usurp legislative functions, despite express 

Legislative action to the contrary. Given the specificity ofthe mandates in the statute, and rules 

of statutory construction, the Commission erred in doing so. 

The Commission justifies its strained interpretation of RSA 125-0: 17 to permit a 

"variance" from "any installation of mercury reduction technology" due to increased costs (and 

presumably its current reversal from its prior orders) by contending that "PSNH's interpretation 

that the Jaw would have allowed PSNH, or another utility owner, to install scrubber technology 

costing many billions." Order at 25. Because it finds this result to be "illogical or absurd" and 

"contrary to common sense," the Commission finds that Section 17 must of necessity be 

construed to allow for a variance based on cost. Jd. at 25. The Commission also finds that such 

a variance must be allowed because any other interpretation "would lessen from PSNH, or any 

other utility owner, the obligation to engage at all times in good utility management." ld. at 26. 

This is simply a straw man; nothing in the language of the statute permits such a conclusion, and 

PSNH never interpreted the statute to reach such a result. In fact, it is the Commission's 

interpretation, not PSNH's, that creates an illogical and unworkable result. 

The Commission's decision that a variance must be allowed because any other 

interpretation would "lessen the obligation ofPSNH ... to engage in good utility management" 

flies in the face of its own, earlier determination. Recall the Commission's own finding in Order 

No. 24,979, that "[T]he scrubber installation at Merrimack Station does not reflect a utility 

nuuwgement choice among a range of options. Instead, installation of scrubber technology at 

the Merrimack Station is a legislative mandate, with a fixed deadline.'' 94 NH PUC 3 I I, 318-19 

(2009) (emphasis added). For the Commission now to do an about-face after the Scrubber has 
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been built and say PSNH did indeed have the ability to exercise discretion regarding construction 

of the Scrubber is patently unfair, and creates a serious due process issue. 

The Commission reads an implied ability to seek a general variance during construction 

into RSA Ch. 125-0 based on arguments PSNH did not make and could not make. PSNH never 

contended that the cost of complying with the Scrubber mandate was unreviewable, or that it had 

free rein to build it without reference to "good utility management." Rather, PSNH has always 

contended that in this particular statute, in which the Legislature has mandated the construction 

of a particular technology by a particular date and has retained jurisdiction to review costs, it is 

the Legislature, and only the Legislature, that has the ability to review those costs during 

construction, and the authority to change the underlying statutory mandates. The statute is clear 

on that point: the authority to review the overall cost of meeting the mandate is left to the 

Legislature. RSA 125-0:13, IX. The Commission has so held: "The Legislature has retained 

oversight of the scrubber installation including periodic reports on its cost." 94 NH PUC 311, 

318-19 (2009) (emphasis added). Since there is a provision in the statute allowing for a review 

of overall costs of building the Scrubber, there is no reason to read one into Section 17 to avoid 

an "illogical or absurd result." Likewise, there is nothing in the statute that provides PSNH with 

the ability to avoid "good management." By virtue ofRSA 125-0:18, the Commission always 

retains the right to review whether the costs incurred by PSNH to comply with the statutory 

construction mandate were "prudent.'' What the Commission may not do, however, is second

guess the Legislature and usurp the Legislature's oversight of the scrubber installation by 

voiding the statutory mandate to construct the Scrubber because it questions the project's cost. 

The ''economic infeasibility"' considerations in RSA 125-0:17, 11 have nothing to do with 

whether the Scrubber should have been constructed. And contrary to the Commission's 
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concerns, this is not an instance in which a utility had free rein to spend "billions of dollars" or 

did not engage in "good utility management." Order at 25-26. This is not a hypothetical case; 

PSNH built the Scrubber at a cost disclosed to the Legislature; the Legislature monitored those 

costs as they were being incurred; the Legislature was well aware of the estimated $457 million 

cost of the Scrubber when it decided not to repeal, amend, or alter the statutory mandate to 

construct; and the Commission's own expert engineering consultant found that PSNH engaged in 

appropriate management of the project. 

The actual facts relating to the project are as follows: PSNH was required to report 

annually "on the progress and status of complying with the requirements of [ RSA 125-0: 13] 

paragraphs I and Ill, relative to achieving early reductions in mercury emissions and also 

installing and operating the scrubber technology including any updated cost information" by 

June 301
h to the Legislature and it did so from 2008 to 2012, and will continue to do so as 

required by RSA 125-0:13, IX. As this Commission is aware, after PSNH reported the projected 

$457 million cost in a Form 1 0-Q filing with the SEC, the Commission directed PSNH to 

prepare "a comprehensive status report on its installation plans, an analysis of the anticipated 

effect of the project on energy service rates, and an analysis of the effect on energy service rates 

if Merrimack Station were not in the mix offossil and hydro facilities operated in New 

Hampshire." Order No. 24,898 at 1. PSNH made that repot1 and disclosed the cost of 

construction, and the Commission found that it had no authority to review those costs prior to 

construction given the public interest findings of the Legislature. 

Not only did the Legislature reserve to itself oversight of the Scrubber project, it actually 

exercised .that authority. The Legislature was well aware of the $457 million cost projection in 

the Fall of2008. In January 2009 two bills (Senate Bill 152, "AN ACT relative to an 
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investigation by the public utilities commission to determine whether the scrubber installation at 

the Merrimack station is in the public interest of retail customers," and House Bill 496, "AN 

ACT establishing a limit on the amount of cost recovery for the emissions reduction equipment 

installed at the Merrimack Station") were introduced. These bills were designed to delegate 

jurisdiction to the Commission to consider the Legislature's public interest findings and to cap 

prudent costs at $250 million. August 181
h Memo at 22-23. Indeed, the purpose ofSB 152 was 

expressly set forth in Section 1: 

The purpose of this legislation is to require the New Hampshire public utilities 
commission to investigate, in light of substantial cost increases now projected by 
Public Service Company of New Hampshire (PSNH), whether installation of the 

wet flue gas desulphurization system ("scrubber") at the Merrimack Station 
electric generating facility in Bow, as mandated by RSA 125-0:11 et seq., is in 
the public interest of retail customers of PSNH. 

The Legislature, with full knowledge of the $457 million project cost estimate, killed both bills, 

and in so doing, reiterated (through the Report of the House Science, Technology, and Energy 

Committee) that RSA 125-0:11-18 did not place "a specific limit on the cost." Id. at 23. The 

Legislature never once indicated that the increased cost did not justify an 80 percent reduction in 

mercury emissions, nor did the Legislature relieve PSNH from the legal mandate to construct the 

Scrubber. PSNH again reported the cost estimates to the Legislature in June 2009, and June 

2010, with the same result. PSNH then completed the Scrubber at a cost of $42 I million-

nearly ten percent less than the estimate before the Legislature. 

The flaws in the Commission's conclusion that Section 17 was intended to permit PSNH 

to request, and DES to review and possibly grant, a variance eliminating the mandate to 

construct the Scrubber at all , are clear. In order to reach the Commission's conclusion, one has 

to assume that the Legislature enacted a mandate as patt of an overall multi-pollutant strategy, 

RSA 125-0:11, Vlll; made public interest findings concerning the value of the Scrubber, RSA 

25 

APP56 



0 

0 

0 

0 

0 

0 

125-0:11, I and II; required that the Scrubber be constructed with specific technology by a date 

certain, RSA 125-0: 13; found that its installation would be accomplished with "reasonable costs 

to consumers," RSA 125-0:11 ,V; retained review of those costs for itself, RSA 125-0:13, IX; 

and incentivized PSNH to expedite construction, RSA I 25-0:16, but then allowed DES to undo 

the entire statutory mandate, based on its determination of"economic infeasibility." One also 

has to assume (as the Commission did) that even though RSA Ch. 125-0:11-18 makes no 

mention of any specific "presumed cost" of construction, the Legislature must have based its 

public interest finding in the statute on a "presumed cost" (the Order pegs this at $250 million), 

and must have intended that DES have the authority to decide whether accomplishing the 

mercury reduction standards in the statute was worth the cost - - notwithstanding the 

Legislature's own decision not to alter its mandate knowing the new cost. Likewise, one would 

have to conclude that the Legislature vested DES, an environmental regulator, with primary 

jurisdiction to decide what constitutes, in the Commission's words, a "significant escalation in 

cost" of a utility project. This simply makes no sense. 18 

Moreover, the real-world practical consequences of requiring PSNH to constantly assess 

or reassess during construction whether changed circumstances required the filing of a variance 

request with DES futther demonstrate the problems created by the Order. Before a shovel is in 

18 The Order addresses the ability of the Commission to indirectly review the prudence of constructing the Scrubber 
due to cost through the variance procedure in RSA 125-0: 17, I I. Yet even a more direct review of the decision by 
PSNH to complete the Scrubber as part of the prudence review in RSA 125-0:18 would achieve an illogical and 
untenable result under the statute. As shown above, the public interest findings in the statute were not based on any 
presumed cost and the Legislature had the power to review, and did review, the cost of completion during 
construction but refused to cap those costs at any particular level. This Commission's prior orders concluded that 
reviewing the costs in advance of completion would be contrary to the Legislature's public interest findings, because 
the Legislature had pre-empted any analysis of whether this project was consistent with the public good. As 
discussed herein, the Legislature was aware of a potential project cost of up to $457 million; the Legislature 
considered two bills that would have changed the underlying Scrubber law; and the Legislature decided not to 
change that law. The result of the Legislature's actions is that the construction of the Scrubber at a price of up to 
$457 million was acknowledged and accepted by the Legislature, as it left the law's mandates intact. The 
Commission's Order would undo this Legislative oversight and create a situation where, despite that Legislative 
review, PSNH faces litigation over whether it should have complied with the law's unequivocal mandates. Again, 
this is precisely the illogical and absurd reading the Commission says should be avoided. 
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the ground, financial commitments have to be made, contracts must be negotiated and executed, 

engineering designs must be completed, costly materials must be ordered to specification, and 

specialized work forces must be scheduled and prepared to mobilize. A project of this caliber 

and magnitude cannot be put on pause, with key personnel reassigned to other projects and 

forces demobilized, while the economics are reassessed and a variance is considered. 19 

For the Scrubber project, materials, fabrication and construction contracts were signed in 

October and November 2008, and the permit to begin construction was issued in March 2009. 

Construction efforts began within a few days of receiving that permit. During this period, the 

Commission engaged a consultant, Jacobs Consultancy, to review PSNH's construction practices 

in order to determine (during construction), whether those practices were prudent. Jacobs issued 

its report in September 2012, and found no problems with construction practices or techniques. 20 

19 Recall the testimony of Robert R. Scott, then Director of the Air Resources Division of DES, during the Senate 
hearings on the Scrubber law, referenced in PSNH's August28, 2012, "Memorandum in Response to Commission 
Order 25,398" at p. 22: "[W]hat we're concerned about is we don't want to have this as a method where we're 
constantly delaying the installation. By calling out scrubber technology in the bill, we're signaling PSNH from the 
word go to start to engineer, design and build scrubber technology right away." 
20 The real world consequences of seeking the variance which the Commission found was available to PSNH also 
demonstrate the absurd and illogical result of that decision. At the same time that PSNH had statutory obligations to 
build a Scrubber, at Menimack Station, as soon as possible, with early completion incentives, and with completion 
required no later than July I, 2013, it would be before DES seeking a variance that may, or may not, be granted by 
DES. Upon filing for such a variance, PSNH would immediately be faced with the Hobson's choice ofdetennining 
whether to continue project construction in order to comply with the statutory mandates, or to stop construction, 
cancel any orders for materials or equipment that could be cancelled (or at least place them on hold), demobilize and 
Jay off the project engineering team and construction workers, and pay all contractually required costs oftaking 
these actions. The DES waiver process, including likely appeals to the Air Resources Council and potentially to the 
Supreme Court, would delay the project for months, if not years. If PSNH ultimately did not receive the requested 
variance from DES and had to remobilize the project, then the cost of the project going forward would be even 
higher and completion would be delayed for an extensive period oftime. lfPSNH did receive the requested 
variance, then it would find itself facing the arguments that due to the termination of the project prior to completion, 
under the "anti-CWIP" law, RSA 378:30-a, it could not recover the amounts the Company had expended in good 
faith to comply with the Scrubber Jaw's mandates. That would lead to a Constitutional "takings" challenge and even 
more litigation that would otherwise be unnecessary. These "illogical or absurd" consequences would be avoided if 
the variance provision of the Scrubber law was construed to give it its intended meaning- as providing an 
opportunity for variations from the 80 percent emissions reduction requirement of the law as necessary upon 
completion of the Scrubber - and not deemed to provide an avenue for a complete waiver of, and resulting de facto 
administrative "repeal" of, the Scrubber Jaw's unequivocal mandates and public interest determinations. 
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One further consequence of the Commission's reading of the variance provision in RSA 

125-0:17, II provides additional evidence of the flaws in the Order. The Order not only allows 

the Commission to make an after-the-fact determination of whether a variance could, and 

therefore should, have been sought as patt of its prudence review, it also requires the 

Commission to predict how DES would interpret the scope of the variance statute and what DES 

would have done had a variance been requested. Put differently, if the Commission decided that 

a variance should have been sought, it could not then find that subsequent costs were not 

prudently incurred, unless it also determined (as the Order suggests it has the power to do) that 

"the facts would have supported the grant of a variance." Order at 25. But in doing so, the 

Commission would usurp powers granted by RSA 125-0:17, II to DES. 

These illogical and conflicting results are unnecessary. The plain language of Section 17 

and of Subpart II does not require, or even permit, such a reading. When read with reference to 

mercury emission reduction requirements, the statute allows for a narrow exception to specific, 

objectively quantified requirements that must be measured after construction. This interpretation 

neither interferes with the Legislative mandate to build the Scrubber or the Legislature's 

retention of cost review nor does it violate the integrity of the statute when taken as a whole as 

required by the rules of statutory construction and the non-severability provision. And finally, 

although this is a pure hypothetical now that the Scrubber is operational and was completed 

within the costs known to and accepted by the Legislature, nothing in this reading would have 

interfered with the Legislature's right to have changed its mandate if it deemed such a change in 

law appropriate. 
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Conclusion 

For all these reasons, and those set out in PSNH's August 281
h Memo, the Commission 

should reconsider its Order and should limit the scope of this proceeding to a determination of 

whether specific costs incurred by PSNH to meet the Legislature's mandate were prudently 

incurred. 

Dated: January 23, 2012 

Respectfully submitted, 

PUBLIC SERVICE COMPANY OF NEW HAMPSIDRE 

-/~ 
By: ___ - -- --~---------

Robert A. Bersak 
Assistant Secretary and Associate General Counsel 
Public Service Company ofNew Hampshire 
780 N. Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 031 05-0330 
603-634-3355 
Robert.Bersak@PSNH.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on January 23,2013, I served an electronic copy ofthis filing with each 
person identified on the Commission' s service list for this docket pursuant to Rule Puc 203.02(a) and 
Rule Puc 203.11 (c). 

Robert A. Bersak 
Assistant Secretary and Associate General Counsel 
Public Service Company ofNew Hampshire 
780 North Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 03105-0330 
(603) 634-3355 
Robert.Bersak@psnh.com 
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STATE OF NEW HAMPSHIRE 

BEFORE THE 

PUBLIC UTILITIES COMMISSION 

Public Service Company ofNew Hampshire 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Docket No. DE 11-250 

OBJECTION TO PSNH'S MOTION FOR REHEARING OF ORDER NO. 25.445 

NOW COMES the Office ofthe Consumer Advocate ("OCA"), a party in this docket, 

and objects to Public Service Company ofNew Hampshire's ("PSNH") Motion for Rehearing of 

Order No. 25,445 dated January 23, 2013 ("Motion") pursuant to Admin. Rule Puc 203.07(f). In 

support of this Objection the OCA states as follows: 

1. The Commission's Order No. 25,445 resolves a discovery dispute between PSNH 

and TransCanada. The Order addresses discovery matters raised by TransCanada in 

its Motions to Compel filed on August 7, 2012, September 11,2012 and October 9, 

2012. 

2. New Hampshire law favors liberal discovery. See In Re PSNH, Order No 25,445 

(December 24, 2012) citing Yancey v Yancey, 119 NH l 97, 198. (1979). The 

Commission properly analyzed each question submitted as to whether the information 

sought is "relevant to the proceeding or is reasonably calculated to lead to the 

discovery of admissible evidence." ld at 3, citing City of Nashua, Order No. 24,681 

(2006) at 2. 

3. While neither TransCanada nor PSNH received all of its requested relief~ the 

Commission did not commit legal error. The Commission reviewed TransCanada's 
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discovery questions, PSNH's objections and TransCanada's motions to compel under 

the proper legal standard. PSNH offers no new evidence or other compelling reason 

for the Commission to grant a reheating. Therefore no rehearing is required. 

WHEREFORE, the OCA respectfully requests that this honorable Commission:· 

A. Deny PSNH's Motion for Rehearing; and 

B. Grant any other such relief as it deems appropriate. 

January 28,2013 

Respectfully submitted, 

_f?c--~-- -----_y ,/~~e__...~l: 
~_/~~ & L-./' - ,, 

/ ~ '----"'-
. Susan W. Chamberlin - " 

Consumer Advocate 
Office of the Consumer Advocate 
21 South Fruit Street, Suite 18 
Concord, NH 03301 
(603) 271-1174 
susan.chamberlin@oca.nh.gov 

Certificate of Service 

I hereby certify that a copy of this Objection was provided via electronic mail to the 
individuals included on the Commission's service list for__thi~::.- o_Gke) 
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THE STATE OF NEW HAMPSHIRE 
BEFORETI-ffi 

NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Objection to Public Service Company of New Hampshire's Motion for Rehearing of 
Order No. 25,445 

NOW COMES TransCanada Power Marketing Ltd. and TransCanada Hydro 

Northeast Inc. (together, "TransCanada"), an intervenor in this docket, and objects to 

Public Service Company of New Hampshire's ("PSNII") Motion for Rehearing of Order 

No. 25,445 dated January 23, 2013 ("Motion") pursuant to Admin. Rule Puc 203.07(f). 

In support of this Objection T1:ansCanada states as follows: 

1. TransCanada filed three different but related Motions to Compel in this 

docket. Some of the issues raised by the first Motion to Compel were addressed in Order 

No. 25,398 issued on August 7, 2012. The remaining issues were addressed in Order No. 

25,445 issued on December 24, 2012, the Order which PSNH is now asking the 

Commission to reconsider. 

2. On January 23,2012 PSNH filed a Motion for Rehearing of Order No. 

25,445. In that Motion PSNH argues, among other things, that the Commission's reading 

ofthe variance provision in RSA 125-0:17 "is plain ClTOr." Motion at 3. PSNH 

conttmds that the Order is baseu on faulty assumptions, that it ignores the plain language 

ofRSA 125-0:17, that it ignores the fact that a variance based on an alternative reduction 
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requirement cot1ld never be requested during construction, and finally that it misinterprets 

the authority of DES to grant a variance that would void the requirement to construct the 

scn1bber. In rebuttal to PSNH's Motion TransCanada incorporates by reference the 

arguments raised in the three Motions to Compel and the Legal Brief that it filed in this 

docket on these issues on August 28, 2012, as well as the arguments ruiictJlated below. 

3. The Commission may grant rehearing when a motion states "good reason 

for the rehearing." RSA 541:3. Such a showing may be made "by new evidence that was 

unavailable at the original hearing, or by identifying specific matters that were either 

'overlooked or mistakenly conceived."' Verizon New Hampshire Wire Center 

Investigation, 91 NH PUC 248, 252 (2006), quoting Dumais v. State, 118 N.H. 309 

(1978). See also Lambert Const. Co., Inc. v. State, 115 N.H. 516,519 (1975). "A 

successful motion does not merely reassert prior arguments and request a different 

outcome. See Connecticut Valley Electric Co., 88 NH PUC 355, 356 (2003)." 91 NH 

PUC at 252. RSA 541 :4 requires that a rehearing motion "set fmih every ground upon 

which it is claimed that the decision or order complained of is unlawful or unreasonable." 

4. In the Motion PSNH falls back on the same ru·guments that it made in 

prior filings with this Commission. PSNH has thus failed to raise any new arguments or 

to point out anything that was overlooked or mistakenly conceived by the Commission 
0 

that would justify reconsideration of Order No. 25,445. In particular, PSNH falls back on 

the illogical and contradictory argument that the Commission should ignore the variance 

0 
provision because the provisions of the scrubber law were non-severable under RSA 125-

0:10. As TransCanada and others argued in this docket, this is precisely why the 

variance provision must be taken into account, i.e. because reading it in the manner that 

0 

2 
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PSNH has argued would give no meaning to the clear language of the variance provision, 

a provision that is part ofthc delicate balance of this law, and would thus violate the non-

severability clause. The Commission recognized this in its Order at 26 when it noted the 

statute's express understanding that the mercury reduction requirement was part of a 

balanced approach. 

5. PSNH also illogically argues that "by ignoring the language of Section 17 

and the overall statutory context" the Commission is p1.1tting section 17 at odds with the 

other sections of the scrubber law. Motion at 5-6. PSNH has it backwards and the 

Commission had it right, the Commission's order gives meaning to the language of 

Section 17; PSNH's interpretation would give no meaning to this stat1.1te, contrary to 

fundamental principles of statutory construction. 

6. PSNH has argued throughout this docket, and does so again in the Motion, 

that it was "mandated by the Legislature", when in fact it crafted, lobbied vigorously for 

and supported the passage of the very "mandate" that it now claims forced it to undertake 

the Scrubber Project 1 and that this basically trumps all other provisions ofthe scrubber 

law and all obligations that PSNH has as a regulated public utility. In addition, this 

argument oversimplifies the law and fails to recognize the provisions in sections 17 and 

18 that provide for a variance and a prudence review. Adopting PSNH's argument on 

this point would require that the Commission ignore the variance and prudence review 

sections of the law, contrary to one of the fundamental statutory consu·uction principles, 

i.e. that statutes must be read as a whole, giving meaning to all of the provisions in the 

law. AppealofPublicServ. Co. ofN.H., 141 NH 13,17 (1996). 

1 In his September 2, 2008 lette1· to the Commission in DE 08-103, at p. 2, Gary Long, President and Chief 
Operating Office of PSNI-1, noted with pride PSNH's "vigorous collaboration on, and crafting of, the first
in-the-nation groundbrcaking four-pollutant bill". [Emphasis added.] 
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7. PSNH also fails to recognize that by granting a variance from the law and 

.I 
ultimately shutting down Merrimack Station, DES, after consulting with the Commission ' 

as required by Section 17, would still have accomplished the primary goal of the law, i.e. 

achieving significant reductions in mercury emissions. RSA 125-0:11, I. The 

Commission recognized this in its Order: "Retirement ofMenimack Station would 

effectively eliminate all emissions from the station and leave only continued emissions 

from PSNH's other generation units reducing PSNH's overall mercury emissions 

significantly." Order at 25. 

8. As pointed out by TransCanada in prior filings with the Commission, 

PSNI-I's consb·uction of Section 17 would lead to the absurd result that PSNH could have 

spent an unlimited amount of money on the scrubber and never had to seek a variance 

fi·om the law. The Commission recognized this in its Order when it said that PSNH's 

interpretation that the law required installation irrespective of cost would have allowed 

PSNH to install technology costing billions and tl1at this "flies in the face of common 

sense". Order at. 25 . PSNI-I's argument, when taken to its logical conclusion, is patently 

0 
absurd and contrary to principles underlying public policy and public utility regulation. 

Nowhere in the law does it grant PSNH such tmlimited discretion in spending on the 

0 
scrubber project, nor is it reasonable to believe that the New Hampshire LegislatUl'e in its 

deliberations would choose to "mandate" a project that would ultimately impact 

ratepayers with zero consideration to its cost and the scale of ~mpact to the well-being of 

0 
citizens and the State's economy. The scrubber law does not restrict the Commission's 

traditional and fundamental authority to act as the arbiter between the interests of the 

customer and the interests of the regulated utility and to insure that rates are just and 

0 
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reasonable. RSA 363:17-a; RSA 374:2. In fact quite the contrary, a section ofthe 

scrubber law, RSA 125-0:18, explicitly recognizes that the Commission is to conduct a 

prudence review. The Commission recognized this language in its order in DE 08-103, 

ReInvestigation of PSNH's Installation of Scrubber Technology at Merrimack Station, 

93 NH PUC 564, 572 (2008), as did the New Hampshire Supreme Cowt, in dismissing an 

appeal of the Commission's order in the 2008 docket for lack of standing, where it 

specifically said that "any potential injury the petitioners may suffer would arise only in a 

subsequent rate setting proceeding." The Comi there cited to the language of RSA 125-

0:18: PSNH "shall be allowed to recover all prudent costs ... in a manner approved by the 

[Commission]". Appeal ofStonyfield Farm, 159 N.H. 227,231 (2009). This docket is 

the pru~ence review and proceeding anticipated by the Commission and the Supreme 

CoUii in these orders and PSNH's attempts to try to limit the Commission's ability to 

conduct a full and fair review should be rebuffed. 

9. The interpretation ofRSA 125-0:17 that PSNH espouses would negate the 

Commission's authority and responsibility to conduct this prudence review. The Order 

does not, as PSNH argues, vest "powers in the Commission that are beyond its statutory 

authority and jurisdiction". Motion at 6. Instead, the Order reflects a reasonable exercise 

of the authority and responsibility given to the Commission under the law and recognized 

in years of precedent. As the Commission noted in the Order, reading the variance 

provision as PSNH recommends would Jessen PSNH's "obligation to engage at all times 

in good utility management." Order at 26. Contrary to PSNH's argument, the 

Commission's Order docs not create bad public policy-instead it continues good public 

policy because it recognizes and reinforces the obligation that regulated utilities have to 
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act responsibly. The Commission's Order insures that utilities understand that they have 

an obligation, in fact a duty of cm·e, to constantly engage in good utility management 

practices. See RePublic Service Company of New Hampshire, 87 NH PUC 876, 886 

(2002). This is where PSNH's argument ultimately fails, because it does not recognize 

the scope and implications of a prudence review, which is what the Legislature clearly 

said it not only wanted, but expected. RSA 125-0:18. 

10. PSNH argues that there is no need and no authority for the Commission to 

review the issue of whelher the Scrubber was too expensive because it exceeded 'some 

presumed price that appears nowhere in the law. Motion at 7. In making this argument 

PSNH ignores the statutory requirement to conduct a prudence review noted above and it 

ignores the legislative history cited in TransCanada's Third Motion to Compel in this 

docket, as well as the reference in the law to this being done "with reasonable costs to 

consumers", RSA 125-0:ll,V, and the language ofRSA 125-0:ll,VJII: "TI1e mercury 

reduction requirements set forth in this subdivision represent a careful, thoughtful 

balancing of cost, benefits, and technological feasibility and therefore the requirements 

shall be viewed as an integrated strategy of non-severable components." [Emphasis 

added.] 2 

11. PSNH malu:s a nonsensical argument that a variance could never be 

requested during construction because compliance could only be determined after a 

2 In his September 2, 2008 letter to the Commission in DE 08-103 cited above even Mr. Long noted, at p. 2, 
that the Legislature "perfonned a curcful balancing of the costs and ensuing benelits" of the scrubber, 
though he failed to note that the costs that he referred to that the Legislature considered and that were 
referred to in the law were the $250 million figure provided to the Legislature in 2006, not the $457 million 
that the estimate had risen to in 2008. It is also quite ironic to review Mr. Long's continued references in 
this Jetter to the need to work on this project "on an accelerated basis" in order to "save money" and obtain 
"early compliance credits" given what has now turned into, on a temporary rate basis (which did not even 
give PSNH the full recovery of costs for this Project that they requested), an additional cent per kWh onES 
customer rates. 
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period of operation. Motion at 5. Taking this argt1ment to its logical conclusion would 

require ignoring the plain language of the variance law that allows the owner to submit 

information to substantiate "economic infeasibility" as the basis for seeking an alternative 

reduction requirement. According to PSNH's logic the owner would have to construct 

the facility before they could argue it would be economically infeasible to meet the 

requirements of the law. PSNH clearly could have, and arguably should have, sought a 

variance before beginning construction when it became clear how expensive it was going 

to be to continue to operate this aging facility in compliance with the requirements of the 

scrubber law and other reasonably foreseeable regulatory requirements. See Re 

Investigation of PSNH's Installation of Scrubber Technology at Merrimack Station, 93 

NH PUC 564, 572 (2008). To interpret the law as PSNH is requesting would provide no 

protection for ratepayers and totally abrogate any responsibility PSNH had to exercise 

good utility management. 

12. In terms ofPSNH's argument that the Commission misinterprets the DES 

authority to grant a variance as allowing it to void the requirement to construct the 

scrubber at all, PSNH is once again asking the Commission to ignore the plain language 

of the variance provision and the language in the law about this being done at a cost that 

would be reasonable to customers. The resulting costs have been clearly unreasonable 

and have triggered within its customer base a race to altemative energy supply, 

something that PSNJ--1 reassured the Legislature in 2009 was permissible at any time to 

avoid paying costs associated with the scrubber. See Attachment A to this Motion, the 

cover pages and page 20 from a presentation PSNH made to the Legislature in 2009. 
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13. As noted in the prior Motions to Compel and the briefs submitted in this 

docket, the standard for discovery in Commission proceedings is broad and extends to 

information that is relevant to the proceeding or reasonably calculated to lead to the 

discovery of admissible evidence. Re Investigation fnto Whether Certain Calls are 

Local, 86 NH PUC 167, 168 (200 1). The Commission will typically allow "wide-ranging 

discovery" and will deny discovery requests only when it "can perceive of no 

circumstance in which the requested data would be relevant." Re Lower Bartlett Water 

Precinct, 85 NH PUC 371, 372 (2000). A party in a legal proceeding in New Hampshire 

is entitled to "be fully informed and have access to all evidence favorable to his side of 

the issue. This is true whether the issue is one which has been raised by him or by his 

opponent, and whether the evidence is in the possession of his opponent or someone 

.else." Scontsas v. Citizens Insurance Co., 109 N.H. 386, 388 (1969). Because the Order 

that PSNH is seeking reconsideration of is an order addressing discovery it is important 

to keep in mind the broad discretion that the Commission has in granting discovery. 

PSNH begrudgingly notes this on page 7 of its Motion when it says that it recognizes this 

order is "limited to a consideration of discovery requests". In addition, since PSNI-I has 

now responded to the data requests that it had originally objected to, but which the 

Commission directed it to respond to in the Order at issue here, PSNH's Motion should 

be considered to be moot. 

14. For the reasons noted above and included in TransCanada's prior 

pleadings in this docket, the Commission should deny PSNH's Motion for Rehearing. 
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WHEREFORE, TransCanada respectfully requests that this honorable 

Commission: 

A. Deny PSNH's Motion for Rehearing; and 

B. Grant such further relief as it deems appropriate. 

January 28, 2013 

Respectfully submitted, 

TransCanada Power Marketing Ltd. 
TransCanada Hydro Northeast Inc. 
By Their Attorneys 
ORR & RENO, P.A. 
One Eagle Square 
Concord, NH 03302-3550 
Telephone: (603) 223-9161 
e-mail: dpatch@orr-reno.com 

' (h c 12,;-;{· 
~Patch 

Ce11ificate of Service 

I hereby certify that on this 28th day of January, 2013 a copy of the foregoing 
motion was sent by electronic mail to the Service List -j. 

~~_il:_ 
~--i~tch 

956437_.1 
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STATE OF NEW HAMPSHIRE 
BEFORE THE PUBLIC UTILITIES COMMISSION 

Docket No. DE 11-250 

Public Service Company ofNew Hampshire 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

CONSERVATION LAW FOUNDATION AND SIERRA CLUB'S OBJECTION TO 
PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE'S 

MOTION FOR REHEARIN~ OF ORDER 25,445 

NOW COME the Conservation Law Foundation and Sierra Club ("CLF/SC"), 

intervenors in this docket, and hereby object to Public Service Company ofNew Hampshire's 

("PSNH") Motion ("Motion") for Rehearing of Order No. 25,445, dated January 23,2013 

pursuant to Admin. Rule PUC 203.07(£). In support of this Objection, CLF/SC state as follows: 

1. In Order No. 25,445 (the "Order"), issued on December 24, 2012, the 

Commission ruled on several motions to compel responses to data requests filed by TransCanada 

that were not addressed in Order No. 25,398, in which it had solicited briefs from the parties on 

the remaining issues. On August 28, 2012, CLF/SC filed a brief addressing the scope of 

discovery in this proceeding and the implicated statutory provisions ("CLF/SC Brief'). 

2. On January 23,2012 PSNH filed a Motion for Rehearing of Order No. 25,445. 

PSNH's lengthy, rambling Motion largely rehashes arguments it previously raised and which 

were addressed by the Order, and nowhere points to a clear error oflaw made by the 

Commission. In effect, it merely reasserts prior arguments seeking a different outcome and thus 

PSNH has failed to meet its burden in establishing that the extraordinary remedy of rehearing is 

appropriate. Connecticut Valley Electric Co., 88 NH PUC 355, 356 (2003). 
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3. In light of New Hampshire's liberal view of discovery, PSNH is unable to make a 

valid argument against disclosure. As the CLF/SC Brief and Order No. 25,445 stated, requests 

for information relevant to the proceeding or reasonably calculated to lead to the discovery of 

admissible evidence are allowed liberally in New Hampshire, checked only by privilege and 

"control to prevent harassment." CLF/SC Brief at 2, citing Yancey v. Yancey, 119 N.H. 197, 198 

(N.H. 1979); Order No. 25,445 at 22-23. This standard effectively requires a party before the 

Commission seeking to avoid responding to a data request to allege privilege, harassment, or 

utter irrelevance. 

4. PSNH's Motion does not raise privilege, or harassment. Instead, it argues its 

perspective on the facts. For example, according to PSNH (Motion at p. 27) the project could 

not be put on pause, "while the economics of it are reassessed and a variance considered." 

Indeed, these are precisely the types of considerations I assertions that discovery is designed to 

illuminate, rather than be pre-judged based on PSNH's view of the facts. New Hampshire's 

liberal standard and discovery's role as a pre-adjudication fact-gathering process renders PSNH's 

arguments as to the proceeding's ultimate determination irrelevant, and the Commission was 

careful to point out, in the Order, that it is not prejudging the outcomes at issue in this 

proceeding. Forcing the proponent of a discovery request to litigate the ultimate issues of the 

case or the exact use of the infopnation sought would render meaningless discovery's purpose of 

uncovering evidence "reasonably calculated" to be admissible. 

5. Since the conclusions of the Commission's Order No. 25,445 are consistent with 

the standard for discovery in proceedings before the Commission, and since PSNH's Motion 

does not contradict the Commission's holding in Order No. 25,445, PSNH's Motion should be 

denied. 
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WHEREFORE, CLF/SC respectfully requests that the honorable Commission: 

A. Deny PSNH's Motion for Rehearing; and 

B. Grant such other relief as it deems appropriate. 

Respectfully Submitted, 

lsi Zachary M. Fabish 
Zachary M. Fabish 
Attorney for the Sierra Club 
50 F Street NW, 8th Floor 
Washington, D.C. 20001 
(202) 675-7917 
zacharv.fabish@sierraclub.org 

Dated: January 30,2013 

N. Jonathan Peress 
Conservation Law Foundation 
27 N. Main Street 
Concord, NH 03301 
(603) 225-3060 
njperess@clforg 

CERTIFICATE OF SERVICE 

I hereby certify that on the 301
h day of January 2013, a copy of the foregoing Objection to 

PSNH's Motion for Rehearing Order No. 25,445 was sent electronically or by First Class Mail to 
the service list. 

Dated: January 30, 2013 

~ J~ ~...___ ... -
N. Jonathan Peress ----
New Hampshire Advocacy Center 
Conservation Law Foundation 
27 North Main Street 
Concord, New Hampshire 03301-4930 
Tel.: (603) 225-3060 
Fax: (603) 225-3059 
njperess@clf.org 
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~""'"··. . . ~ §. Pubhc Semce 
~~~ .. of New Hampshire 

780 N. Commercial Street, Manchester, NH 03 I 0 I 

Public Service Company of New Hampshire 
P. 0. Box 330 

Ms. Debra A. Howland 
Executive Director and Secretary 
New Hampshire Public Utilities Commission 
21 Fruit Street, Suite 1 0 
Concord, New Hampshire 03301 

Manchester, NH 031 OS-0330 

A Northeast Utilities Company 

Robert A. Benak 
Assistant Secretory and 
Associate General Counsel 

(603) 634-3355 
Robert.Bersak@psnh.com 

March 14, 2013 

Re: Docket No. DE 11-250, Public Service Compa11y of New Hampshire, 
l11vestigation of Merrimack Station Scrubber Project and Cost Recovery 

Dear Secretary Howland: 

Public Service Company of New Hampshire ("PSNH") wishes to bring to the attention of the 
Commission a recent New Hampshire Supreme CoUit decision which is relevant to Commission's 
deliberations regarding Docket No. DE 11-250. 

Yesterday (March 13, 2013), the Supreme Court rendered its decision in In the Matter ofS. Rebecca 
Carmody and Craig T. Carmody, Case No. 2012-135, __ N.H. __ (2013). In that decision, the 
Court once again had the opportunity to discuss the meaning and imp011 of the word "shall" when 
used by the words of a statute. Citing to Appeal of Rowan, 142 N.H. 67, 71 (1997) the Court has 
once again reaffirmed that "It is the general rule that in statutes the word 'may' is permissive only, 
and the word 'shall' is mandatory." Carmody, slip op. at 2. 

PSNH has noted on several occasions that the Scrubber Law's repeated use of the word "shall" 
created a mandatory duty of compliance. See e.g. : 

• PSNH's Memorandum of Law, September2, 2008, Docket No. DE 08-103,passim. ("The 
use of the word "shall" in the Scrubber Law emphasizes the Legislature's intent that 
installation of a scrubber at Merrimack Station is "commanded" and is "mandatory." Indeed, 
within the Scrubber Law, the General Court used the word " shall" sixty times! There can be 
no doubt of the mandatory and unequivocal direction expressed in the Scrubber Law." (pp. 9-
10 (BATES 51 -52)). 

• Brief of Public Service Co. of New Hampshire, May 6, 2009, N.H. Supreme Court Docket 
No. 2008-0897, Appeal of Stonyfield Farm, passim. ("Lest there be any doubt that Sections 
11-18 impose a mandate on PSNH, the Legislature used the word "shall" 60 times in the 
Scrubber Law. Section 11 includes four such references, as well as a finding that significant 
reduction of mercury is in the public interest (Section 11 ,1), the explicit finding that the 
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installation of this particular technology is in the public interest (Section 11, VI), and the 
fmding that continued purchase of mercury credits is not in the public interest (Section 
II, VII). (Fn. 16, p 20). (This Brief is included in the record ofDocketNo. DE 08-103.) 

• Memorandum of Public Service Company of New Hampshire in Response to Commission 
Order 25.398, August 28, 2012, Docket No. DE ll-250,passim. ("Lest there be any doubt 
that Sections 11-18 impose a mandate on PSNH, the Legislature used the word "shall" 60 
times in the Scrubber Law. Section 11 includes four such references, as well as a finding that 
significant reduction of mercury is in the public interest (Section 11, I), the explicit finding 
that the installation of this particular technology is in the public interest (Section 1 I, VI), and 
the finding that continued purchase of mercury credits is not in the public interest (Section 
11, VII). (Fn. 10, p. 18). 

• PSNH's Motion for Rehearing of Order No. 25.445, January 23, 2013, Docket No. DE I I-
250,passim. ("The Commission's Order also ignores two N.H. Supreme Court decisions, 
each of which noted the unequivocal statutory mandate requiring PSNH to build the 
Scrubber." (Fn. 3, p. 3). 

Premised upon the Scrubber Law's inclusion of the word "shall" five dozen times, the Supreme 
Court has already stated that, "To comply with the Mercury Emissions Program, PSNH must install 
the scrubber technology and have it operational at Merrimack Station by July 1, 2013." Appeal of 
Stonyfield Farm, 159 N.H. 227, 229 (2009) and "The installation of such a system was mandated by 
the legislature in 2006." Appeal ofCampaignfor Ratepayers' Rights, 162 N.H. 245,247 (2011). 

Yesterday's decision by the Court in Carmody again reaffinns the mandatory duty placed on PSNH 
by the Legislature in the Scrubber Law that it shall install Scrubber technology, at Merrimack 
Station, no later than July I, 20I3, that reduces total mercury emissions by at least 80 percent, and, 
should PSNH fail to achieve these mandates, it "shall be deemed in violation of this section". 

cc: Service List, Docket No. DE 11-250 

DOCKET 

Sincerely, 

-/~ 
Robert A. Bersak 
Assistant Secretary and 
Associate General Counsel 
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Douglas L. Patch 
JJY.Ilch@nrr· n·n• o.com 
D ir,•ct Diol r.ll3.2~J.? I r. I 
Dirccl Fo ~ r.u~.223 .!Xl61 
:\tlmi ttu.l in Nl i;111J o'vl\ 

ORR&RENO 
1\I'TORNEYS Ar LAW 

M<u-ch 18, 2013 

V LA FIRST CLASS MAIL AND VIA EMAIL 
Debra A. Howland, Executive Director & Secretary 
New Hampshire Public Utilities Commission 
21 South Fruit St., Suite 10 
Concord, NH 03301-2429 

Re: DE 11-250, Public Service Company of New Hampshire Investigation of 
Merrimack Station Scrubber Project and Cost Recovery- Response to PSNH Letter of 1l1arch 
14, 20.13 

Dear Ms. Howland: 

On Behalf of TransCanada, an intervenor in the above-captioned proceeding, I am 
submitting this response to Public Service Company of New Hampshire's letter of March 14, 
2013. In that Jetter PSNH said it wished to bring to the Commission's attention a recent New 
Hampshire Supreme Court case that it said is relevant to the Commission's deliberations in this 
docket. PSNH then argued that the case it cited, which addresses Lhe meaning of the word 
"shall", supports PSNH's arguments that PSNH had no choice but to build the scrubber 
regardless of cost or economic infeasibility because the word "shall" is used five dozen times in 
the scrubber law. 

As it has done in other pleadings before this Commission in this docket, PSNH is once 
again asking the Commission to ignore the plain language of the variance provision in the 
scrubber law. PSNH is once again asking the Commission to accept an interpretation of the law 
that the Commission has already recognized would lead to an absurd and illogical result. The 
variance provision, RSA 125-0:17, allowed the owner to request a variance from the mercmy 
emissions reduction requirements of this subdivision by submitting a written request to the 
department and providing sufficient information concerning the conditions or special 
circumstances that a variance from the applicable requirements is necessary, i.e. to substantiate 
that economic infeasibility existed. 

As noted by PSNH and others in this docket the provisions of the scrubber law are non
severable under RSI\ 125-0: l 0. thus to adopt PSNH's ar~11.11nent the Commission would have to 
ignore the variance provision. contrary to principles of statutory construction. The absurd or 
illogical result of PSNJ-l' s interpretation of the law. ns noted in pleadings before the Commission 
and by the Commission itself in its order, is that PSNH would have heen free to spend an 

One Eagle Square · P.O. Box 3550 : Concord , New Hampsh1re 03302-3550 
603.224.2.581 ! Fax 603.224.2318 1 WNW.orr-reno.com 
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unlimited amount of money on the scrubber and never had to seek a variance from the law. The 
Commission recognized tllis when it said that PSNH's interpretation that the law required 
installation irrespective of cost would have allowed PSNH to install technology costing billions 
and that this "flies in the face of common sense". Order No. 24,445 at 25. 

Ifthe principal motivation ofRSA 125-0 was to reduce environmental mercury (the 
purpose clause in the law states it is "in the public interest to achieve significant reductions in 
mercury emissions at the coal-burning electric power plants in the state as soon as possible", 
RSA 125-0:11,1), TransCanada submits that closing the plant and eliminating the additional 
costs and risks for PSNH default service customers generated by the scrubber, rather than just 
lessening the impact on environmental mercury through an enonnously expensive bolt-on 
soh1tion to a 40 year old plant, would have been the ultimate response to achieve the goals of the 
law. Through the plain words of the statute, the Legislature clearly provided that option. As 
aptly put by the Commission in its Order: "Retirement ofl'vlerrimack Station would effectively 
eliminate all emissions from the station and leave only continued emissions from PSNH's other 
generation units reducing PSNH's overall mercury emissions significantly." Order at 25. In 
many similar situations in this country and in Canada that option relative to an aging and 
inefficient coal fleet has been exercised as the prefened economic solution. Merrimack Station 
remains one of the principal sources of air pollution in the State of New Hampshire, and any 
"enviroru11ental benefit" (particularly with consideration to continuing impacts in the Merrimack 
River) in PSNH's choice of options available to it is an illusion. 

Thank you for your attention to this matter. Please Jet me know if you have any 
questions. 

cc. Service List in DE I 1-250 
<)7<)165_ 1 

Si~cO~, (})\ 
D~~as L. Patch 
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STATE OF NEW HAMPSHIRE 

PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Costs and Cost Recovery 

Order Granting Motion for Rehearing in Part 

May9, 2013 

I. PROCEDURAL IDSTORY 

This docket considers the prudence of the costs and cost recovery for the wet flue gas 

desulfurization system (Scrubber) installed by Public Service Company of New Hampshire 

(PSNH) at its coal fired generator known as Merrimack Station. PSNH installed the Scrubber 

pursuant to RSA 125-0:11-18 (the Scrubber law) which was effective June 8, 2006. The Office 

of Consumer Advocate (OCA), the New England Power Generators Association, Inc. (NEPGA), 

TransCanada Power Marketing Ltd. and TransCanada Hydro Northeast Inc. (collectively, 

TransCanada), Sierra Club (SC) and Conservation Law Foundation (CLF) are all parties to this 

docket. 1 

In addition to resolving discovery disputes between PSNH and TransCanada, see, e.g., 

Order No. 25,334 (March 12, 2012) and Order No. 25,398 (August 7, 2012), the Commission 

gave the parties the opportunity to flle legal briefs "regarding their views of the proper 

interpretation ofRSA 125-0:10, RSA 125-0:17 and the cost recovery provisions ofRSA 125-

1 Detailed procedural history can be found in the Order No. 25,332 (February 6, 2012) and Order No. 25,346 (April 
I 0, 2012). All documents filed in DE 11-250 can be found on the Commission's website at 
http://www.puc.nh.gov/Regulatory/Docketbk/2011 /ll-250.html. 
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0:18, and how these statutes relate to one another, to the application of the standard for 

discovery of evidence, and to relevance." Order No. 25,398 at l 0. 

PSNH, TransCanada, CLF and SC (jointly) and the OCA filed briefs on August 28,2012. 

In Order No. 25,445 (December 24, 2012), the Commission ruled on outstanding motions to 

compel and set forth its interpretation of the statutory provisions ofRSA 125-0 noted above. 

Order No. 25,445 at 24-26. 

On January 23,2013, PSNH timely filed a motion for rehearing of Order No. 25,445 

(Motion), to which TransCanada and the OCA objected on January 28, 2013; CLF and SC 

jointly objected to PSNH's motion on January 30, 2013. On January 29, 2013, the Commission 

issued a secretarial letter suspending the docket's procedural schedule pending resolution of the 

Motion. 

On January 15, 2013 PSNH filed a letter requesting an accounting statement clarification 

that would allow PSNH to recover the equity return portion of the cost of capital component of 

Scrubber costs, to which the OCA objected on February 22, 2013 2
• This issue will be addressed 

separately. PSNH also filed, on March 14, 2014, notice of a recent New Hampshire Supreme 

Court decision, In the Matter of S. Rebecca Carmody and Craig T. Carmody, Case No. 2012-

135, 62 A.3d 862 (March 13, 2013) regarding the use of mandatory terms in a statute. 

TransCanada responded on March 19, 2013. 

II. POSITIONS OF THE PARTIES AND STAFF 

A. Public Service Company of New Hampshire 

PSNH stated that conclusions in Order No. 25,445 (Order) concerning the legal mandates 

included in RSA 125-0:11-18, and interpretation ofRSA 125-0:17 in particular, are incorrect, 

2 PSNH supplemented the filing on February 20, 2013 with further detail on its request. 
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unlawful or unreasonable. 3 Motion at 1. PSNH argued that the Commission has already rejected 

all of the assumptions on which the Order is based. !d. at 7. PSNH asserted that RSA 125-0:11-

18 required it to construct a Scrubber at the Merrimack Station on or before July 1, 2013, but the 

Order concluded that PSNH had the ability to seek a variance from the obligation to build the 

Scrubber, if or when it became too expensive, or economically infeasible. !d. at 7. 

PSNH asserted that the Order is based on three faulty assumptions: (1) that PSNH had 

discretion whether to construct the Scrubber; (2) that the Legislature based its public interest 

findings concerning the construction of the Scrubber on a fixed or presumed cost such that 

"significant increases" above such a cost might be considered "imprudent"; and (3) that the 

Legislature ceded the oversight authority it specifically reserved for itself in RSA 125-0:13, lX, 

and instead intended to allow the Department of Environmental Services (DES) to determine 

whether the statutory mandate to construct the Scrubber must be obeyed. PSNH said that each of 

these assumptions is false, and that each assumption has been explicitly rejected by the 

Commission in its prior orders relating to the Scrubber. /d. at 3-4. 

PSNH maintained that in Order No. 24,979 (June 19, 2009) at 14-15, the Commission 

ruled that the legislative mandate to construct the Scrubber was unequivocal and that PSNH had 

no management discretion regarding the decision to build it.4 Order No. 24,979 at 15. PSNH 

also asserted that the New Hampshire Supreme Court has twice described RSA 125-0: 11-18 as 

mandating the installation of the Scrubber. PSNH argued that absent legislative intervention, it 

had no discretion whether to build the Scrubber; therefore, the finding of the Commission to the 

3 
PSNH incorporated by reference the arguments contained in its August 28, 2012 memorandum filed in response to 

Order No. 25,398. 

4 See, also, Order No. 25,050 (Dec. 8, 2009) on rehearing of Order No. 24,979, where the Commission stated: 
"Given the legislative finding that the scrubber project is in the public interest at RSA 125-0:11, we do not have the 
authority to transform the review of this financing request into a pre-approval proceeding relative to the scrubber 
project." Order No. 25,050 at 10. 
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contrary is inconsistent with New Hampshire law, Supreme Court opinions, and its own prior 

orders. Id. at 8-9. 

PSNH asserted that the Commission's conclusion that the Company had the right to seek 

a variance based on a significant escalation in cost is directly contrary to its prior orders, among 

them Order No. 24,898 (Sept. 19, 2008) at 12-13, in which the Commission stated that 

"[n]owhere in RSA 125-0 does the Legislature suggest that an alternative to installing 
scrubber technology as a means of mercury compliance may be considered, whether in 
the form of some other technology or retirement of the facility. Furthermore, RSA 125-0 
does not: (1) set any cap on costs or rates; (2) provide for Commission review under any 
particular set of circumstances; or (3) establish some other review mechanism. Therefore 
we must accede to its findings. Order No. 24,898 at 12-13. See also Order No. 24,914 
(Nov. 12, 2008) at 12 ('The Legislature could have provided express cost limitations on 
the scrubber installation but did not do so.')." 

ld. at 9. 

PSNH stated that the Commiss_ion had previously rejected the claim that the Legislature 

intended any agency review of the overall cost of the Scrubber during construction.5 PSNH 

argued that the Commission had previously recognized, but ignored in the Order, that "[t]he 

Legislature has .... retained oversight of the scrubber installation including periodic reports on its 

cost. See RSA 125-0:13, IX." Order No. 24,979 at 15. PSNH maintained that in the words of 

the Commission, oversight by the Legislature prevented it from reviewing the costs of the 

Scrubber during construction.6 Jd. at 10. 

PSNH claimed that despite a "clear and unequivocal statutory mandate," the Commission 

erroneously construed RSA 125-0:17, II to permit a variance from both the "80% reduction level 

and from any installation of mercury reducing technology." Jd. at 2. PSNH asserted that, 

contrary to prior rulings, the Commission assumes the existence of authority to second-guess the 

s See footnote 7, supra. 

6 See Order No. 24,898 at 7-8. 
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Legislature's public interest finding through its reading ofRSA 125-0:17, II. According to 

PSNH, this reading would give DES the authority to determine that construction of the Scrubber 

was economically infeasible above a certain cost. Id. at 10-11. 

PSNH postulated that the fundamental problem with the Order is that the "economic 

feasibility" standard in RSA 125-0: 17, II has nothing to do with undertaking the construction of 

the Scrubber but, instead, relates only to a comparison of achieved mercury reduction with the 

statutorily mandated mercury emissions reduction requirement of80%. PSNH stated that in 

enacting RSA 125-0: 11-18, the Legislature concluded that construction of the Scrubber was 

feasible and in the public interest, and construction should proceed on an expedited basis. PSNH 

stated that the Legislature also determined that construction could be accomplished "with 

reasonable costs to consumers," RSA 125-0;11, V, and kept for itself the power to determine 

whether the costs became unreasonable, RSA 125-0:13, IX. PSNH asserted that by reserving to 

itself the review of whether the mandate continued to be economic, the Legislature divested any 

agency from making that decision. /d. at 11. 

PSNH stated that RSA 125-0:17 allows for variances in very limited circumstances: (1) 

to vary the schedule for meeting the mercury emissions reduction requirement by extending the 

date for compliance (Subpart I of Section 17), (2) to vary the level of reduction achieved by the 

scrubber technology where achieving that level is not possible because of energy crises, fuel 

disruptions, unavoidable disruptions in the operation of the plant or because achieving that level 

is economically infeasible. According to PSNH, neither of those subparts addresses the 

obligation to construct the Scrubber or its overall costs. ld. at 12. PSNH argued that by 

construing the statute to allow an alternative reduction requirement of zero mercury emissions, 

the Commission transformed a variance provision that deals solely with the mercury emissions 
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reduction requirements into a waiver and de facto repeal of the law's unequivocal mandate. 

According to PSNH, the Commission found that RSA 125-0:17, II permitted PSNH to seek a 

variance of its obligation to construct the Scrubber based on the potential economic infeasibility 

of construction; specifically, the significant escalation of cost. PSNH said that building on that 

logic, the Commission, as part of its review of prudent costs of installing the Scrubber, may 

consider whether PSNH should have determined that constructing the Scrubber was 

economically infeasible, and whether the Company should have sought a variance from the 

statutory requirement that the Scrubber be installed. I d. at 2. 

PSNH said that such a reading is plain error because it would grant DES the power to 

repeal the express statutory mandates contained in RSA 125-0:13, I and II, and "unravel" the 

carefully constructed statutory scheme enacted by the Legislature which required construction of 

the Scrubber as part of an integrated multiple pollutant reduction strategy. /d. at 3. PSNH 

asserted that the Legislature granted no such power to the Commission or DES, explicitly or 

implicitly, and that the Commission misconstrued the statute and ignored the real-life, practical 

aspects of how the statute works and how a large-scale construction project such as the Scrubber 

must proceed. PSNH further contended that the Order is also inconsistent with the 

Commission's prior orders as well as the non-severability provision in RSA 125-0:10. Jd. at 3. 

PSNH claimed that the most logical reading ofRSA 125-0:17, II is that once the 

Scrubber becomes operational and the level of reduction is known, PSNH could have requested a 

variance if it became economically infeasible to achieve the 80% level as opposed to some lesser 

level. PSNH stated that the "economic infeasibility" standard should only be used to determine 

whether, given the level or reduction actually achieved upon operation of the completed 

Scrubber, it is worth spending additional money that might be necessary to reach the mandated 
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80% standard. PSNH reasoned that given the specific mandates of the statute, it is inconceivable 

that the Legislature intended to allow another agency to review, and change or eliminate, its 

public interest determination that the Scrubber be built without clearly defining and delineating 

such a delegation of authority. /d. at 15. 

In addition, PSNH argued that the Order ignores the plain language of RSA 125-0:17, 

which permits PSNH to request variances "only from the mercury emissions reduction 

requirements of the statute and only in two instances: (1) to vary the schedule for meeting those 

requirements; and (2) to vary the percentage of mercury reduced." /d. at 4. PSNH claimed that 

nothing in the law speaks to or permits a variance, or a waiver, from the statutory mandate found 

in RSA 125-0:11 and RSA 125-0:13, I, to construct the Scrubber, the technology which the 

Legislature and DES found to be the "best known commercially available technology," at RSA 

125-0:11, II. !d. at 4. According to PSNH, the Company could not have sought a variance of its 

duty to construct the Scrubber and "the Commission has no authority to determine, as part of its 

prudence review, that the Scrubber should not have been constructed- for economic reasons, or 

any other reason. The Legislature itself determined the public interest and feasibility of the 

Scrubber when it passed the statute and required PSNH, as a matter of law, to have specific 

technology installed at a specific location by a specific date. Only the Legislature had the power 

to change that statutory determination and to repeal or amend the law requiring that the Scrubber 

be built, either because of a 'significant escalation of cost,' or for any other reason." !d. at 4. 

PSNH claimed that the Order also ignored that a variance based on an "alternative 

reduction requirement" could never be requested during construction. Further, PSNH asserted 

that RSA 125-0:17, ll could not serve as a basis for stopping construction, or as authority for the 

Commission to conclude that the failure to seek a variance during construction rendered some of 
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the costs of construction "imprudent." PSNH argued that the Order is contrary to the intent and 

language of the statute because the Commission found that PSNH could have sought a variance 

during construction under RSA I 25-0: I 7, II. !d. at 5. PSNH maintained that when the 

Legislature wishes to give DES the authority to grant a waiver of a statutory requirement, it says 

so explicitly. PSNH posited that the fact that DES reviews the variance is compelling evidence 

that the variance was to focus on environmental implications of varying the mercury emissions 

reduction requirement. !d. at 17. 

PSNH also said that the Commission misinterpreted the authority of DES to grant PSNH 

a variance from the mercury emissions reduction requirements of the Scrubber law in that the 

Commission's interpretation would grant DES the right to void the requirement to construct the 

Scrubber at all, thereby nullifying the public interest findings of the Legislature. !d. at 5. 

PSNH reasoned that a finding that RSA 125-0:17 permitted PSNH to request a variance 

from any obligation to construct the Scrubber based on economic infeasibility reads the words 

"alternative reduction requirement" out of Subpart II and the words "mercury emissions 

reduction requirements" out of the first sentence of the Section. PSNH noted that statutes must 

be read to give meaning to all the words in the statute. PSNH argued that if the Legislature 

intended the statute to be read without the phrase "mercury emissions reduction requirements" in 

the first sentence of Section 17, and the phrase "alternative reduction requirement" from Subpart 

II, then it would have said so. !d. at I 9. 

PSNH claimed that by construing the words "alternative reduction requirement" to allow 

DES to approve anywhere from no mercury reduction to IOO% reduction, the Commission has 

effectively converted the "variance" provision into a complete waiver of both the statutory 

mercury reduction requirement and the statutory mandate that the Scrubber must be installed and 

APP90 



DE 11-250 

0 

0 

0 

0 

0 

0 

0 

-9-

operational by July 1, 2013. PSNH maintained that if the Legislature had intended this result, it 

would have been easy to say so, by adding the words "or waiver'' to Section 17 so that the first 

sentence provided that "the owner may request a variance or waiver from the mercury reduction 

requirements of this subdivision." Id. at 20. 

PSNH stated the Commission read RSA 125-0:17 to be in direct conflict with RSA 125-

0:11, I, III, V, VI, and VIII and RSA 125-0:13, I and II and IX by allowing PSNH to seek a 

variance to not install any mercury reduction equipment based on cost. PSNH asserted that the 

Legislature mandated that the Scrubber be built in a particular way, at a particular location, and 

by a particular date, and retained solely for itself the review of the cost of building the Scrubber 

during construction. PSNH noted that the Supreme Court has consistently held, whenever 

possible, the provisions of statutes should be read not to conflict with one another. /d. at 20-21. 

PSNH reiterated that by ignoring the language of RSA 125-0:17 and the overall statutory 

context, the Commission's construction of the statute places RSA 125-0:17 at odds with the rest 

of the statute and its mandate to construct the Scrubber. Id. at 6. PSNH said that the 

Commission's interpretation "does violence to the statute and is contrary to principles of 

statutory construction." This interpretation, according to PSNH, renders words in the statute 

meaningless, reads words into the statute that do not exist, causes two sections of the statute to 

conflict with one another, and would create uncertainty and confusion if actually implemented. 

Id. at 19. 

According to PSNH, the Order also ignores the Commission's prior fmdings that PSNH 

had no discretion to exercise in constructing the Scrubber, the legislative finding that 

construction of the Scrubber was in the public interest, and the Legislature's specific reservation 

of authority to oversee the project, including the cost of construction. PSNH argued that the 
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Order confers authority to the Commission that exceeds its statutory authority and jurisdiction. 

I d. at 6. PSNH stated that the Order at p. 25 concludes that Section 17 permits DES to override 

the mandate to construct the Scrubber whenever the cost of construction, or of meeting any 

mercury reduction, becomes too expensive. PSNH charged that this reading "is unnecessary and 

creates an illogical, if not absurd, result." Jd. at 21. 

PSNH argued that Section 17 can easily be read in a way that does not create a conflict 

with the statutory mandate in RSA 125-0: 13, I or II by reading the Section to allow for limited 

variances only where the schedule for meeting the reduction requirement cannot be met, or 

where a reduced level of reduction is sought after construction. Under that reading the mandate 

to construct remains intact. PSNH asserted that the Commission's interpretation reads Section 

17 to allow DES to repeal the mandate and, by finding that Section 17 allows a variance not to 

build the Scrubber based on the cost of doing so, is in direct conflict with the Legislature's 

retention of the authority to review those costs in RSA 125-0:13, IX. The Commission's 

interpretation grants to DES the implied right to repeal the mandate and allows DES to usurp 

legislative functions, despite express legislative action to the contrary. Jd. at 21. 

PSNH argued that the Commission's decision that a variance must be allowed because 

any other interpretation would lessen the obligation of PSNH to engage in good utility 

management flies in the face of its own, earlier detennination. PSNH charged that for the 

Commission to say PSNH had the ability to exercise discretion regarding construction of the 

Scrubber after the Scrubber has already been built is unfair and creates a serious due process 

issue. ld. at 22-23. PSNH asserted that it has never expected that the cost of compliance with 

the Scrubber mandate was unreviewable. PSNH said that it has always asserted that according to 

the statute, only the Legislature had the jurisdiction to review construction costs that resulted 
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from a legislative mandate to build a particular technology by a specific date. PSNH indicated 

that the Commission has also held this to be the case. PSNH agreed that there was nothing in the 

statute that provides PSNH with the ability to avoid "good management," and that the 

Commission always retains the right to review whether the costs incurred by PSNH to comply 

with the statutory construction mandate were "prudent." !d. at 23. PSNH asserted that this is not 

a hypothetical situation. PSNH said that it built the Scrubber at a cost disclosed to the 

Legislature; the Legislature monitored those costs as they were being incurred; the Legislature 

was well aware of the estimated $457 million cost of the Scrubber when it decided not to repeal, 

amend, or alter the statutory mandate to construct; and the Commission's own expert engineering 

consultant found that PSNH engaged in appropriate management of the project. PSNH 

contended that not only did the Legislature reserve to itself oversight of the Scrubber project, it 

exercised that authority by voting SB 152 and HB 496 inexpedient to legislate. !d. at 25. 

According to PSNH, the Legislature enacted a mandate as part of an overall multi

pollutant strategy, RSA 125-0: 11, VIII; made public interest fmdings concerning the value of 

the Scrubber, RSA 125-0:11, I and II; required that the Scrubber be constructed with specific 

technology by a date certain, RSA 125-0: 13; found that its installation would be accomplished 

with "reasonable costs to consumers," RSA 125-0:11 ,V; retained review of those costs for itself, 

RSA 125-0:13, IX; and incentivized PSNH to expedite construction, RSA 125-0:16. 

Nonetheless, under the Commission's statutory interpretation, the Legislature then allowed DES 

to undo the entire statutory mandate, based on a determination of"economic infeasibility." 

PSNH advanced that the Commission also assumed that even though RSA 125-0:11-18 makes 

no mention of any specific "presumed cost" of construction, the Legislature must have based its 

public interest finding in the statute on a "presumed cost," and must have intended that DES 
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) have the authority to decide whether accomplishing the mercury reduction standards in the 

statute was worth the cost, notwithstanding the Legislature's own decision not to alter its 

mandate knowing the new cost. Likewise, PSNH hypothesized, one would have to conclude that 

the Legislature vested DES, an environmental regulator, with primary jurisdiction to decide what 

constitutes a "significant escalation in cost" of a utility project. PSNH stressed that this simply 

makes no sense. /d. at 26. 

0 

0 

0 

0 

0 

0 

0 

PSNH stated that the Commission's interpretation of the statute creates an illogical and 

unworkable result. /d. at 22. Finally, PSNH contended that the real-world practical 

consequences of the Order demonstrate that the Commission's rejection of its own prior orders 

and its reading of RSA 125-0: 17 is illogical, causes conflicting results, and sets bad public 

policy by essentially second-guessing the wisdom of the Legislature's actions and those of 

businesses striving to comply with laws. /d. at 6 and 28. PSNH concluded by asserting that the 

Commission should reconsider Order No. 25,445 and limit the scope of the proceeding to a 

determination of whether specific costs incurred by PSNH to install the Scrubber were prudently 

incurred. /d. at 29. 

B. TransCanada 

TransCanada claimed that PSNH's motion repeats the same arguments made in prior 

filings with the Commission and does not raise any new arguments or point to anything that was 

overlooked or mistakenly conceived by the Commission that would justify reconsideration of 

Order No. 25,445, including PSNH's argument that the Commission should ignore RSA 125-

0:17, the variance provision, because of the non-severability provision (RSA 125-0: 10). 

TransCanada also argued that, contrary to PSNH's assertion that the Commission placed the 

variance provision at odds with the rest of the statute, the Commission in fact gave meaning to 
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the provision consistent with the fundamental principles of statutory constru~tion. TransCanada 

Objection at 1-3. 

According to TransCanada, PSNH has argued through this docket that the installation of 

the Scrubber was mandated by the Legislature and that this mandate trumps all other provisions 

of the Scrubber law. TransCanada characterized this argument as over-simplifying the law 

because it ignores RSA 125-0:17, the variance provision, and RSA125-0:18, the provision 

authorizing the Commission to review the prudence of the expenses incurred in determining 

appropriate recovery for the Scrubber costs. TransCanada claimed that PSNH's arguments 

undermine one of the fundamental statutory construction principles, namely that statutes must be 

read as a whole, giving meaning to all of the provisions in the law, citing Appeal of Public 

Service Co. ofN.H 141 N.H. 13, 17 (1996). Id. 

TransCanada said that it had previously pointed out that PSNH's construction of the 

variance provision would lead to the absurd result that PSNH could have spent an unlimited 

amount of money on the Scrubber and never had the duty to seek a variance from the law. 

PSNH's argument, if taken to its logical conclusion, would allow PSNH to install technology 

costing billions of dollars; TransCanada insisted that there is no legal basis for PSNH' s claim to 

such unlimited discretion in spending on the Scrubber project, nor is it reasonable to believe that 

the Legislative would have mandated a project without consideration to the Scrubber's cost and 

the ultimate impact on ratepayers. /d. at 4. TransCanada attested that the Scrubber law does not 

restrict the Commission's traditional and fundamental authority to act as the arbiter between the 

interests of the customer and the interests of the regulated utility and to ensure that rates are just 

and reasonable; and this assertion is supported by RSA 125-0:18 which specifically recognizes 
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that the Commission must conduct a prudence review of the Scrubber's costs to determine the 

costs to be recovered by ratepayers. !d. at 5. 

Contrary to PSNH's claims, TransCanada opined that nothing in Order No. 24,445 gives 

powers to the Commission that exceed its statutory authority and jurisdiction. Rather, 

TransCanada said that the Order reflects a reasonable exercise of the authority given to the 

Commission under the law and recognized in years of precedent, particularly where the 

Commission emphasized PSNH's duty to engage in good utility management at all times. 

TransCanada stated the Commission's Order does not constitute bad public policy, as PSNH 

suggests, but continues good public policy in its recognition of the obligation that regulated 

utilities have to act responsibly. !d. at 5-6. 

According to TransCanada, PSNH argued that there is no authority or requirement that 

the Commission review whether the cost of the Scrubber was too expensive because there is no 

reference in the law to the Scrubber's cost TransCanada disagreed, arguing that PSNH ignored 

the statutory requirement to conduct a prudence review, as well as the Legislature's finding that 

the Scrubber could be installed "with reasonable costs to consumers", citing RSA 125-0:11, V. 

/d. at 6. TransCanada opined that PSNH's argument, taken to its logical conclusion, would 

ignore RSA 125-0:17, II that allows the submission of evidence of"economic infeasibility'' as a 

basis for seeking an alternate reduction requirement. TransCanada argued that PSNH's 

interpretation of the law would provide no protection for ratepayers and undermine PSNH's 

responsibility to exercise good utility management. !d. at 7. 

TransCanada pointed out that PSNH had already responded to the data requests to which 

PSNH had originally objected, and on that basis, PSNH's motion should be considered moot. 
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TransCanada concluded by requesting that the Commission deny PSNH's motion for rehearing. 

Jd. at 8-9. 

C. Conservation Law Foundation/Sierra Club 

CLF/SC argued that PSNH's motion for rehearing for the most part restated arguments 

that it had previously raised in its objections to TransCanada's motion to compel and did not 

identify a clear error of law made by the Commission, thus failing to meet its burden that the 

remedy of a rehearing is necessary, citing Connecticut Valley Electric Co., 88 NH PUC 355, 356 

(2003). CLF/SC asserted that, given New Hampshire's liberal view of discovery, PSNH was 

unable to make a valid argument against the motion to compel, citing Yancey v. Yancey, 119 

N.H. 197, 198 (N.H. 1979) (allowing liberal discovery absent privilege or harassment). CLF /SC 

Objection at 2. 

According to CLF/SC, PSNH did not raise privilege or harassment as a basis for its 

motion for rehearing, but presented argument based on PSNH's perspective on the facts. 

CLF/SC cited PSNH's assertion that the Scrubber installation project could not be put on hold 

''while the economics of it are reassessed and a variance considered" (PSNH Motion at 27). 

CLF/SC argued that PSNH's assertion is precisely the type of claim that should be subject to 

examination through discovery. CLF/SC concluded that the Commission's rulings in Order No. 

25,445 are consistent with the standard for discovery in proceedings before the Commission and 

because PSNH's Motion did not contradict the Commission's rulings in Order No. 25,445, it 

should be denied. 

D. Office of Consumer Advocate 

In its objection to PSNH's Motion, the OCA stated that Order No. 25,444 resolved a 

discovery dispute between PSNH and TransCanada relative to matters raised by TransCanada in 
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motions to compel filed on August 7, 2012, September 11,2012 and October 9, 2012. The OCA 

asserted that New Hampshire law favors liberal discovery and that the Commission properly 

analyzed each data request to discern whether the information sought was relevant to the 

proceeding or likely to lead to the discovery of admissible evidence. 

The OCA argued that the Commission did not commit legal error-it reviewed 

TransCanada's data requests, the motions to compel and PSNH's objections under the proper 

legal standard. The OCA concluded that PSNH offered no new evidence or other compelling 

reason for the Commission to grant rehearing and that PSNH's Motion should be denied. 

III. COMMISSION ANALYSIS 

Pursuant to RSA 541 :3, the Commission may grant rehearing or reconsideration when a 

party states good reason for such relief and demonstrates that a decision is unlawful or 

unreasonable. See Rural Telephone Companies, Order No. 25,291 (Nov. 21, 2011) at 9. Good 

reason may be shown by identifying specific matters that were "overlooked or mistakenly 

conceived" by the deciding tribunal, see Dumais v. State, 118 N.H. 309, 311 (1978), or by 

identifying new evidence that could not have been presented in the underlying proceeding, see 

O'Loughlin v. NH. Personnel Comm'n, 117 N.H. 999, 1004 (1977) and Hollis Telephone, Inc., 

Kearsarge Telephone Co., Merrimack County Telephone Co., and Wilton Telephone Co., Order 

No. 25,088 (Apr. 2, 2010) at 14. A successful motion for rehearing does not merely reassert 

prior arguments and request a different outcome. See Connecticut Valley Electric Co., Order No. 

24,189, 88 NH PUC 355, 356 (2003), Comcast Phone of New Hampshire, Order No. 24,958 

(April21, 2009) at 6-7 and Public Service Company of New Hampshire, Order No. 25,168 

(November 12, 2010) at 10. 
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PSNH moves for rehearing arguing, again, that it was under an absolute mandate to 

install scrubber technology, and that the Commission's interpretation of the variance provision is 

inconsistent with the statute as a whole. PSNH repeats its argument that the variance provision 

can only be read to apply after full installation of the Scrubber and in very limited circumstances 

not present in this case. 

The Commission set forth its interpretation of the variance and savings clauses of RSA 

125-0 in Order No. 25,445 at pages 23 through 26. We concluded that PSNH could have sought 

a variance in order to comply with RSA 125-0 through means other than scrubber technology, 

including retirement of Merrimack Station. On rehearing, PSNH points out that we previously 

opined that "[n]owhere in RSA 125-0 does the Legislature suggest that an alternative to 

installing scrubber technology as a means of mercury compliance may be considered, whether in 

the form of some other technology or retirement of the facility." Order No. 24,898 at 12. Only 

after PSNH raised this issue in its motion did we recognize the apparent contradiction, and we 

grant limited rehearing on this point. After reconsideration, we will not disturb the prior 

Commission ruling in Order No. 24,898. To the extent that Order No. 25,445 interpreted the 

variance provision, RSA 125-0:17, to allow retirement of Merrimack Station rather than 

installation of the scrubber technology as a method of meeting the emissions reduction 

requirements, that portion of Order No. 25,445 alone is reversed. 

We do not go so far, however, as to conclude that PSNH had no management discretion 

in this matter. Even though it may not have been within PSNH's management discretion to 

propose retirement of Merrimack Station as an alternative reduction requirement under RSA 

125-0:17, PSNH, like any other utility owner, maintained the obligation to engage in good 

utility management at all times. See Public Service Company of New Hampshire, Order No. 
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20,794, 78 NH PUC 149, 160 (1993); and West Swanzey Water Company, Inc., Order No. 

25,203 (March 15, 2011) at 7. See also RSA 378:28 ("The commission shall not include in 

permanent rates any return on any plant, equipment, or capital improvement which has not first 

been found by the commission to be prudent, used, and useful.. .. ") 

Although we concur with portions ofPSNH's analysis regarding the variance provision 

of RSA 125-0: 17, we will still compel PSNH to supplement its responses to Trans Canada's 

discovery requests TC 1-1 through TC 1-5, and request TC 1-12 as may be necessary. The 

information sought is potentially relevant to whether PSNH exercised prudent utility 

management. 

The request for certain accounting treatment filed by PSNH on January 15 and February 

20,2013, to which the OCA objected on February 22,2013, will be addressed separately. 

Finally, because the Commission suspended the procedural schedule pending resolution of the 

Motion, we direct the Commission Staff to consult with the parties and propose in writing a new 

procedural schedule for conclusion of the docket. 

Based upon the foregoing, it is hereby 

ORDERED, the Motion for Rehearing of Order No. 25,445 is GRANTED in part, as 

clarified herein; and it is 

FURTHER ORDERED, that within 20 days the Staff shall submit a new proc~ural 

schedule after consultation with the parties. 
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By order of the Public Utilities Commission ofNew Hampshire this ninth day of May 

2013. 

~~ y L Ignatius 
~~ b· HI.M!.~,.. 

Michael D. Harrington J<Hs) 
Chairman Commissioner 

Attested by: 
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STATE OF NEW HAMPSHJRE 

BEFORE THE 

PUBLIC UTILITIES COMMISSION 

Public Service Company of New Hampshire 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Docket No. DE 11-250 

JOINT MOTION FOR 
REHEARING, CLARIFICATION AND/OR RECONSIDERATION 

OF ORDER NO. 25,506 

NOW COMES the Office of the Consumer Advocate ("OCA"), TransCanada Power 

Marketing Ltd. and TransCanada Hydro Northeast Inc. (together, "TransCanada"), the 

Conservation Law Foundation ("CLF") and the Sierra Club ("SC") (collectively, the "Moving 

Parties") and move the New Hampshire Public Utilities Commission, ("Commission") pursuant 

to RSA 541:3, to reconsider Order No. 25,506 (May 9, 2013). In supp011 of this motion, the 

Moving Parties state: 

I. PROCEDURAL HISTORY 

TI1e Moving Parties are all parties to this docket. For the complete procedural history 

please see DE 11-250, Order No. 25,445 (December 24, 20 12). 

On December 24, 2012 the Commission ruled on outstanding motions to compel and set 

forth its interpretation of the statutory provisions of RSA 125-0. See Order No. 25,445 

(Discovery Order) at 24-26. 

On January 23, 2013, PSNH filed its Motion for Rehearing of Order No. 25,445, to which 

TransCanada and the OCA objected on January 28, 20 13; CLF and SC jointly objected to 
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PSNH's motion on January 30, 2013. On January 29, 2013, the Commission issued a secretarial 

letter suspending the docket's procedural schedule. 

On May 9, 2013, the Commission issued Order No. 25,506 granting PSNH's Motion for 

Rehearing in Part (Rehearing Order). This Motion requests Rehearing, Clarification and/or 

Reconsideration of that Rehearing Order. 

II. ARGUMENT 

A. Order No. 25,506 is Unlawful and Unreasonable 

Pursuant to RSA 541 :3, the Commission may gra1:1t rehearing or reconsideration when a 

party states good reason for such relief and demonstrates that a decision is unlawful or 

umeasonable. See Rural Telephone Companies, Order No. 25,291 (Nov. 21, 2011) at 9. Good 

reason may be shown by identifying specific matters that were "overlooked or mistakenly 

conceived" by the deciding tribunal, see Dumais v. State, 118 N.H. 309, 311 (1978), or by 

identifying new evidence that could not have been presented in the underlying proceeding, see 

O'Loughlin v. NH Personnel Comm 'n, 117 N.H. 999, 1004 (1977) and Hollis Telephone, Inc., 

Kearscu·ge Telephone Co., Merrimack County Telephone Co., and Wilton Telephone Co., Order 

No. 25,088 (Apr. 2, 201 0) at 14. A successful motion for rehearing does not merely reassert 

prior arguments and request a different outcome. See Connecticut Valley Electric Co., Order No. 

24,189, 88 NH PUC 355,356 (2003), Comcast Phone (~{New Hampshire, Order No. 24,958 

(April 21, 2009) at 6-7 and Public Service Company (?f New Hampshire, Order No. 25,168 

(November 12, 201 0) at 10. RSA 541 :4 requires that a rehearing motion "set forth fully every 

ground upon which it is claimed that the decision or order complained of is unlawful or 

unreasonable." 
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PSNH failed to show good reason for rehearing and did not demonstrate that the 

Commission's Discovery Order was unlawful, unreasonable or the result of mistake. The 

Moving ParLies submit that the Commission got it right the first time when it stated PSNH could 

have sought a variance to comply with RSA 125-0 through means that included retirement. 

Order No. 25,445 at 25. The Discovery Order primarily addressed discovery disputes and is 

consistent with prior orders in this docket. The Commission JawfuiJy determined which 

discovery requests were relevant to the proceeding or reasonably calculated to lead to the 

discovery of admissible evidence relevant to PSNH's prudence in constructing the scrubber. See 

ReInvestigation into Whether Certain Calls are Local, 86 NH PUC 167, 168 (2001). The 

Commission typically allows "wide-ranging discovery" and will deny discovery requests only 

when it "can perceive of no circumstat'lce in which the requested data would be relevant." Re 

Lower Bartlett Water Precinct, 85 NH PUC 371, 372 (2000). A party in a legal proceeding in 

New Hampshire is entitled to "be fully informed and have access to all evidence favorable to his 

side of the issue. This is true whether the issue is one which has been raised by him or by his 

opponenl, and whether the evidence is in the possession of his opponent or someone else." 

Scontsas v. Citizens Insurance Co., 109 N.H. 386, 388 (1969). Because the Order on which 

PSNH sought rehearing was an order addressing discovery iL is impo11ant to keep in mind the 

Commission's broad discretion in granting discovery. 

The Rehearing Order also briefly addressed the Discovery Order's interpretation of the 

RSA 125-0: 17 variance provision. The Commission summarized its previous findings saying, 

"( w]c concluded that PSNH could have sought a variance in order to comply with RSA 125-0 

through means other than scrubber technology, including retirement of Merrimack Station." 

Rehearing Order at 17. The Commission went on to state that the Discovery Order parlially 
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conflicted with an order issued in an earlier case, DE-08-1 03, Order No 24,898. (September 18, 

2008)(Public Interest Order), but provides no fm1her explanation of why it is changing the 

Discovery Order. The Commission's determination that an apparent conflict with an earlier 

order required granting PSNH's motion for rehearing is. for the reasons noted herein, 

unreasonable and an error of law. 

In the Discovery Order when the Commission elaborated on the variance provision, it did 

so to provide direction to the parties to focus the questions on "either a natTOW or an expansive 

interpretation of the provision," (Discovery Order at 23). The Commission statement from the 

Order challenged by PSNH (Motion for Rehearing at 13) is phrased in terms of what "could have 

happened." It is prefaced by the disclaimer: "Without concluding whetl1er the facts would have 

supported the grant of a variance ... " , af1er which the Discovery Order adds: 

... PSNH, citing economic feasibility, could have requested a variance from the 80% 
reduction requirement, and could have sought a lesser level of reduction, even down to no 
reduction at Merrimack Station, while pursuing a request to retire Merrimack Station 
pursuant to RSA 369-8:3-a ... 

ld at 25. 

The Commission is hypothesizing. There is no formal conclusion that PSNH must have 

requested-a variance to be considered prudent or that other courses of action were not prudent, or 

even that any facts that might be uncovered during discovery and then presented at hearing 

would support this hypothetical. Therefore there was no reason for the Commission to grant 

l'SNH's rehearing request; this language in the Discovery Order was insufficient to support 

PSNH's claim. 

In the Rehearing Order, the Commission gave a cursory description of its decision 

stating: 
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To the extent that Order No. 25,445 interpreted the variance provision, RSA 125-0:17, to 
allow retirement of Merrimack Station rather than installation of the scrubber technology 
as a method of meeting the emissions reduction requirements, that p01tion of Order No. 
25,445 aJone is reversed." 

Reheari~g Order at 17. 

As a matter of Jaw a state agency must provide the reasons for its decision. RSA 541-

A:35. In addition the Commission has a specific statutory provision goveming its conduct, RSA 

363:17-b, III, which requires a final order on all matters presented to it that includes "a decision 

on each issue including the reasoning behind the decision." The Commission failed to do so 

here. Instead, the Commission found an apparent contradiction between two orders of the 

Commission, but it did not explain the reasonii1g behind the conclusion that the interpretation 

espoused in Order No. 24,898 should take precedence. 

As the New Hampshire Supreme Court has noted, an administrative agency may change 

its mind. Appeal of Public Serv. Co. o.fNH, 141 N.H. 13,22 (1996) ("That the commission may 

have historically interpreted the public good as requiring monopolies in the provision of retail 

electric service does not preclude it from adopting a new paradigm based on changing concepts 

ofwhat the public good requires. '[A]n administrative agency is not disqualified from changing 

its mind .... ' Good Samaritan Hospital v . • %a/ala, 508 U.S. 402,417 (J 993) (quotation 

omitted).") To just cite to the order in the prior docket without explaining why that reasoning is 

more appropriate than the reasoning the Commission used in the Discovery Order in this docket 

is contrary to the law. Moreover, f-or the reasons cited herein the Moving Parties submit that the 

more sound and appropriate interpretation ofRSA 125-0 is the one the Commission provided in 

the Discovery Order. 

A conflicting statement alone is not sufficient cause for rehearing. The Commission is 

not bound by earlier orders as the Commission may modify any order pursuant to RSA 365:28. 
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Even if the subject matter in DE 08-I 03 regarding the "public interest" was exactly the same as 

the "prudence review" in DE 11-250- which it is not- the Commission has the authority under 

RSA 365:28 to modify the prior order. Accordingly, even if the respective orders in DE 08-103 

and DE 11-250 concerned the same subject matter, any potential conflict between them is not 

grounds for rehearing. It is important to note, however, that the subject matter in these cases is 

different for each docket and the order is being issued for different purposes. TI1e 2008 docket 

considered a legislative determination of"public interest," and the 2011 docket addresses 

discovery regarding questions of utility "prudence." An order in one is not necessarily precedent 

setting for the other. 

In addition, when the Commission focused on the language in the Public Interest Order it 

failed to take into consideration a later order in that same docket, in which it said: 

We found previously that we retained our authority to determine prudence, including 
"determining at a later time the costs of com pi ying with the requirements of RSA 125-
0: II- I 8 and the manner of recovery for prudent costs." We note here that although RSA 
125-0:17 provides PSNH the option to request from DES a variance from the statutory 
mercury emissions reductions requirements for reasons of "technological or economic 
infeasibility," it does not provide the Commission authority to determine at this juncture 
whether PSNH may proceed with installing scrubber technology. RSA 125-0:17 does, 
however, provide a basis for the Commission to consider, in the context of a later 
prudence review, arguments as to whether PSNH had been prudent in proceeding with 
installation of scrubber technology in light of increased cost estimates and additional 
costs from other reasonably foreseeable regulatory requirements ... 

DE 08-103, Order No. 24,914 (November 12, 2008) at 13. 

Whether or not the Discovery Order conflicts with the September 2008 Public Interest Order, it 

is absolutely consistent with the November 12, 2008 Order, which broadly characterizes the 

anticipated prudence review as including "arguments as to whether PSNH had been prudent in 

proceeding wit It installation of scrubber technology ... " [Emphasis added.] As such there is no 

basis for the reversal made in the Rehearing Order. 
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B. Statutory Intca·prctation Docs Not Support Commission Rehearing Oa·der 

In the Rehearing Order, the Commission seems to find that PSNH could have used the 

variance provision to seek an alternative schedule or an altemative reduction requirement but 

that PSNH did not have the option of retiring Merrimack Station. The Rehearing Order when 

read in conjunction with the Public Interest Order appears to suggest that for retirement to be an 

option it had to be stated in the law. This leads to an absurd result contrary to common sense and 

principles of statutory construction. Nowhere in the law does it say PSNH was "mandated" to 

keep Merrimack Station open. Logically, if the Legislature had intended that retirement of the 

plant would not be considered as an option- that is, elimination of the mercury emissions from 

this source - it would have put that' in the law, which it did not do. Canons of statutory 

construction require the Commission give weight to the words of the statute: 

Absent an ambiguity we will not look beyond the language of the statute to discern 
legislative intent. State v. Formella, 158 N.H. 114, 116 [960 A.2d 722) (2008). Our goal 
is to apply statutes in light of the legislature's intent in enacting them, and in light of the 
policy sought to be advanced by the entire statutory scheme. State v. Lamy, 158 N.H. 
511, 515 [969 A.2d 451] (2009). Accordingly, we interpret a statute in the context of the 
overall statutory scheme and not in isolation. Id 

State v. Etienne, 163 N.H. 57 (N .H. 2011) citing State v. McKeown, 159 N.H. 434,435-36, 
(2009) at 72. 

The Commission must not extend its interpretation of the scrubber law to prohibiting retirement 

as a means of complying with the purpose of the law just because there is no specific provision 

in the statute that said they could do so. 

The purpose of RSA I 25-0 is to reduce pollution·. It imposes a duty on the owner of a 

coal-fired power plant in the state to provide significant reductions in mercury emissions. It also 

includes a variance provision for considering alternative means of compliance. Regardless of the 

alleged "mandate" there are no sanctions in the law if the owner of the power plant fails to 
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comply. See RSA 125-0:13. The Jaw cannot be construed to eliminate the most obvious means 

of compliance, retirement of the plant, unless expressly stated. See Stale v. Etienne, 163 N.H. 57 

(N.H. 20 I 1) at 75. citing 3 N. Singer & J D. Singer, Statules and Statut01y Construction § 61.1, 

at 314 (7th ed. 2008). (Statutes which impose duties or burdens or establish rights or provide 

benefits not recognized by the common Jaw have frequently been held subject to strict, or 

restrictive, interpretation.) 

In the Discovery Order the Commission recognized the absurdity of PSNH's proposed 

inte1pretation of RSA 125-0 as requiring it to install the scrubber technology "at any cost." See 

Discovery Order at 25. The Rehearing Order appears to back away from the common sense 

approach to understanding the scrubber law and understanding it in the larger context. To 

interpret RSA 125-0:17 as foreclosing review of retirement as one possible course of action leads 

to a logical inconsistency if it means that PSNH had no choice but to construct the scrubber, even 

if economic conditions were such that the scrubber would be installed on a plant that a prudent 

utility would retire. The statute's purpose is to reduce emissions, not to ensure the continued 

operation of a 40 year old coal-fired power plant. Numerous examples of retirement of similar 

vintage, environmentally-challenged coal plants exist in the United States and Canada during this 

period. Eliminating consideration of this option by the Commission based on a strained 

interpretation of the law suppmis the PSNH view that constructing the scrubber constituted 

prudent "utility practice" and limits the ability of the parties to present a full prudence case. It 

also appears to ignore the Commission's ongoing obligation to ensure that PSNH ratepayers are 

protected from exorbitant rates that derive from bad utility decisions. 

In addition, it is important to consider this argument in the context of the prudence 

section ofthe scrubber law, RSA 125-0:18. That statute says that ifthe owner is a regulated 
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utility it "shall be allowed to recover all prudent costs of complying with the requirements of this 

subdivision". The Moving Parties submit that elimination of all mercury emissions fi·om the 

plant, which would have been accomplished by a retirement of the facility, would have complied 

with the most fundamental requirement of the law, the mercury reduction requirement. lfthat is 

the case and retirement, at least arguably, would have been a more prudent decision to make than 

to continue to construct the scrubber, then the Commission's interpretation is nonsensical and 

contrary to the law. It arbitrarily and unnecessarily limits consideration of the full spectrum of 

prudence as required, not just by this specific provision of the scrubber law, but also as one of 

the Commission's most fundamental responsibilities. 

The Rehearing Order also fails to explain the result of its new interpretation and how that 

would coincide with what it said in the Discovery Order, i.e. that under the variance provision 

PSNH "could have sought a lesser level of reduction, even down to no reduction at Men-imack 

Station". Discovery Order at 25. Based on the wording of the variance provision, PSNH could 

have sought a variance ofthe reduction requirement down to zero, or it could have sought a 

variance in the schedule for the reduction, for example retirement by July 1, 2015 or some other 

date instead of reduction of at least 80% of mercury emissions by July 1, 2013. By not 

explaining the reasoning for its decision the Commission leaves many questions unanswered and 

many potential interpretations still on the table. 

Since this is a discovery order the Moving Pm1ies submit that the Commission must take 

the most expansive view of the law to allow discovery unless it could "perceive of no 

circumstance in which the requested data would be relevant." Re Lower Bartlett Wafer Precinct, 

85 NH PUC 371, 372 (2000). 
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C. Clarification of the Rehearing Order 

At a minimum the Moving Parties request the Commission clarify its decision. The 

Commission previously found that "PSNH, like any other utility owner, maintained the 

obligation to engage in good utility management at all times." Rehearing Order at 17. The 

Pa11ies request an express finding that the Commission can still consider, and the parties can 

therefore still provide testimony on the issue of whether, independent ofthe variance provision 

in the law, a prudent utility would not have resisted and in fact would have embraced a study of 

the advisability of constTucting this project before proceeding given what was happening in the 

market. The conditions in existence during the relevant time frame expected to be developed at 

hearing include: a) an increase in the migration of PSNH customers (a shrinkage in the only 

customers from whom PSNH could recover the scrubber costs under the law- RSA 125-0: 18); 

b) a major decrease in natural gas prices cutting into projected income from the sale of power, 

capacity, and emission credits~ c) a significant increase in the costs of the project (from $250 

million to $457 million); and d) other reasonably foreseeable environmental regulations that 

would drive up capital and operating costs on a 40 year old coal-fired power plant. For purposes 

of argument, assuming the above-stated conditions were present, would studying the economic 

viability of proceeding with construction in 2008 and 2009 have been the prudent thing to do? 

Given the Commission's recent ruling, the Moving Parties request clarification that these matters 

are still within the scope of the Commission's prudence review and matters that the parties are 

free to develop through testimony and arguments. 

Ill. CONCLUSION 

For the reasons stated in this Motion the Commission should reconsider Order No. 

25,506, or at a minimum clarify its order as requested. 
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WHEREFORE, the Moving Parties respectfully request this honorable Commission: 

I) Grant reconsideration of Order No. 25,506 (May 9, 2013); 

2) Strike its interpretation of Order No. 24,898 as being in conflict with Order No. 25,445; 

and 

3) Grant such additional relief as is reasonable and just. 

Respectfully submitted, 

Susan W. Chamberlin 
Consumer Advocate 
Office of the Consumer Advocate 
21 South Fruit Street, Suite 18 
Concord, NI-l 03301 
(603) 271-1174 
Susan.chamberlin@oca.nh.gov 

Douglas L. Patch 
TransCanada Power Marketing Ltd. 
TransCanada Hydro Northeast Inc. 
By Their Attorneys 
ORR & RENO, P.A. 
One Eagle Square 
Concord, NI-l 03302-3550 
(603) 223-9161 
dpatch(~i),orr-reno .com 

Zachary M. Fabish 
Attomey for the Sierra Club 
50 F Street NW, 8th Floor 
Washington, D.C. 20001 
(202) 675-7917 
zachary.fabishui),sierraclub.mg 

N. Jonathan Peress 
Conservation Law Foundation 
27 N . Main Street 
Concord, NI-l 03301 
(603) 225-3060 
nj peress(ti),clf.org 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of this motion was provided via electronic mail to the ...--· 

individuals included on the Commission's service li~t fo :.t-hi ___ .dQGk~t ~~!!-)· ~---· ,... /) J.'i /~; / /~, //Y ~ 
~ _? --rc;.._._ .. ~ ~ 

- Susan W. Chamberlin 
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STATE OF NEW HAMPSHIRE 
before the 

PUBLIC UTILITIES COMMISSION 

Public Service Company ofNew Hampshire 

Investigation of Merrimack Station Scrubber Costs and Cost Recovery 

Docket No. DE 11-250 

OBJECTION OF PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 
TO THE JOINT MOTION FOR REHEARING, CLARIFICATION AND/OR 

RECONSIDERATION OF ORDER NO. 25,506 

Public Service Company ofNew Hampshire ("PSNH") objects to the Joint Motion for 

Rehearing, Clarification and/or Reconsideration (the "Motion") of Order No. 25,206 of the 

Public Utilities Commission ("the Commission") filed by the Office of the Consumer Advocate, 

TransCanada Power Marketing, Ltd., TransCanada Hydro Northeast, Inc., the Conservation Law 

Foundation and the Sierra Club (collectively, the "Scrubber Opponents") on May 28, 2013. 

The Motion should be denied. For five years, the Scrubber Opponents have argued that 

this Commission (or the Courts) can consider whether the wet flue gas desulphurization system 

or "Scrubber" installed at PSNH's Merrimack Station should be built at all. Again and again 

they have asserted that the Commission can-and should-detennine whether the "decision" by 

PSNH to install the Scrubber was prudent. Again and again the Commission has rejected these 

arguments, and has concluded that construction of the Scrubber was mandated by the New 

Hampshire Legislature, and did not constitute a "utility management choice among a range of 

options." And again and again, the Commission has ruled that given this mandate, it has no 

jurisdiction to consider whether the Scrubber should have been built, or whether at some 

unspecified cost it became "too expensive." 
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Despite these prior decisions, the Scrubber Opponents contend in this Docket that the 

variance provision in RSA 125-0:17 ("Section 17") indirectly grants the Commission the power 

to undo the Legislative mandate by evaluating, as part of its prudence review, whether at some 

point during Scrubber construction, PSNH could (and therefore should) have determined that the 

cost of construction exceeded the Scrubber's public interest benefits and requested a variance 

from the Legislative mandate. 

The Commission initially interpreted Section 17 to permit such a variance (Order No. 

25,445). However, following PSNH's Motion for Rehearing, in Order No. 25,506 the 

Commission recognized that its decision in Order No. 25,445 was inconsistent with its prior 

orders and with the Legislative mandate expressed in RSA 125-0:11 and 13. Order No. 25,506 

also reaffirms the Commission's prior orders finding that nothing in the RSA Ch. 125-0, 

including Section 17, suggests (let alone actually provides) that PSNH had the option not to 

construct the Scrubber or to retire Merrimack Station as an alternative means of mercury 

reduction. And once again, the Commission has reaffirmed what the Scrubber Opponents know 

by virtue of their own attempts to have the Legislature undo its mandate; namely, that the 

Legislature, not the Commission, is the appropriate place to complain about the statutory 

mandate to construct the Scrubber. Simply put, the Commission has now reiterated that it has no 

jurisdiction to evaluate whether the Scrubber should have been built, or whether the cost of that 

technology was too high. Instead, it has defined the scope of its prudence review to be limited to 

an assessment of whether the actions PSNH took to comply with its legal obligation to install the 

Scrubber were prudent. The Commission's Order is correct and should not be disturbed. 

The Scrubber Opponents make three arguments: (1) the Commission's Order No. 25,506 

is "unlawful and unreasonable;" (2) that Order No. 25,445 was just a "discovery order" 
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"hypothesizing" about the variance provision of the law and therefore the grant of rehearing was 

unnecessary; and (3) Order No. 25,506 should be "clarified" to find that "independent of the 

variance provision" in RSA 125-0, the Commission can still consider whether PSNH should 

have "resisted" the statutory mandate1 and studied "the advisability of constructing this project." 

None of these arguments has merit, or offer a basis for reconsideration. 

The Commission's Order No. 25,506 is alleged to be "unlawful and unreasonable," 

because PSNH supposedly did not offer sufficient reasons to reconsider Order No. 25,445. The 

Scrubber Opponents also claim, without supporting legal citation, that a finding of conflicts 

between orders of the Commission is an insufficient basis for reconsideration. Finally, they 

claim that the Commission did not offer a reason for its decision, and therefore Order No. 25,506 

is "unlawful and unreasonable," Motion at 2-5. These arguments are frivolous. In the very 

same pleading that the Scrubber Opponents claim Order No. 25,506 to be "unlawful," they rely 

upon RSA 365:28 and concede that the Commission may at any time change its mind, is not 

bound by its prior orders, and may modify any order pursuant to RSA 365:28? RSA 365:28 

resolves the issue. The statute, which is liberally construed, allows the Commission "at any 

time ..... to alter, amend .... or otherwise modify any order made by it." Appeal of Office of 

Consumer Advocate, 134 N.H.651, 657 (1991); Meserve v. State, 119 N.H. 149, 152 (1979). 

Thus, the Commission has broad discretion to modify its prior Order even ifPSNH had not 

moved for reconsideration. 

The Commission's Order is legally correct. It is also supported both by its prior orders 

and by decisions of the New Hampshire Supreme Court. Many of these orders were set out in 

1 See fu. 9, infi·a, for a discussion of the Scrubber Opponent's innovative legal theory that PSNH should have 
decided to ignore the law. 
2 For a description of a change of position by a court, see City of Erie v. Pap's A.M., 529 U.S. 277, 316-317 (2000) 
(Souter, J ., concurring), citing McGrath v. Kristensen, 340 U.S. 162, 178 (1950) (Jackson, J., concurring). 

- 3 -

APP 117 



PSNH's Motion for Rehearing (at 7-12) and served as a basis for that Motion. The Commission 

cites to Order No. 24,898 which, standing alone, serves as a basis for the Commission to decide 

that interpreting Section 17 to allow consideration of the retirement ofMerrimack Station was 

erroneous and merited reversal.3 Thus, PSNH offered sufficient grounds for the Commission to 

reconsider its Order and the Commission provided a plain statement of the reasons for its 

decision.4 

But lest there be any doubt that the Commission correctly concluded that nothing in RSA 

Ch. 125-0, including Section 17, allows the Commission to consider whether the Merrimack 

Station should have been retired as a "method of meeting the emissions reduction requirements" 

(Order No. 25,506 at 17) of that statute, one need look no further than the language of this 

Commission's orders. 5 

• "Nowhere in RSA 125-0 does the Legislature suggest that an alternative to installing 
scrubber technology as a means of mercury compliance may be considered, whether in 
the form of some other technology or retirement of the facility. Furthermore, RSA 125-0 
does not: (1) set any cap on costs or rates; (2) provide for Commission review under any 
set of circumstances; or establish some other rate mechanism. Therefore we must accede 
to its findings." Order No. 24,898 at 12-13. 

3 The Scrubber Opponents assert that conflicts between two orders of the Commission or contradictory findings in 
the orders are an insufficient cause for rehearing or for a order modification of a prior order. Motion at 5. They cite 
no authority for this proposition. Nor could they, in light ofRSA 365:28. The Scrubber Opponents apparently 
contend that even if the Commission believes that it has erred in an order, it must let the error stand despite the plain 
language in RSA 365:28 to the contrary. 
4 The Scrubber Opponents also contend that the Commission's order is "unlawful" because it does not comply with 
either RSA 541-A:35 or RSA 363:17-b, III. But neither of those statutes is applicable. RSA 541-A:35 requires only 
that findings of fact be accompanied by a "concise and explicit statement of the underlying facts supporting the 
finding." The Commission ruled as a matter oflaw, and provided a basis for its decision. RSA 363: 17-b, III requires 
that "fmal orders" include a "decision on each issue including the reasoning behind the decision." Even assuming 
that the Order in question is a final order (which it is not), the Commission satisfied this standard by ruling on the 
sole issue presented to it on reconsideration (the scope and meaning of Section 17) and provided the reasoning for its 
decision. The Scrubber Opponents simply do not agree with the decision. 
5 The Scrubber Opponents argue that because the purpose ofRSA Ch. 125-0 is "to reduce pollution," it follows that 
the statute cannot be construed to eliminate shutting down the plant. Apart from the fact that this construction 
would ignore the plain language of the statute mandating construction of the Scrubber at a specific plant to reduce 
emissions at that plant, the Scrubber Opponents are wrong. The Legislature also identified a number of other 
considerations as part of the statutory mandate including "electric reliability" and "the public interest"- a broad 
category which would encompass matters including jobs and taxes. RSA 125-0: 11, V. 

-4 -

APP 118 



) 

• "We do not find it reasonable to conclude that the Legislature would have made a 
specific finding in 2006 that the installation of scrubber technology at the Merrimack 
Station is in the public interest, set rigorous timelines and incentives for early completion, 
and provided for progress reports to the Legislature while simultaneously expecting the 
Commission to undertake its own review, conceivably arrive at a different conclusion, 
and certainly add significant time to the process. If we concluded otherwise, we would 
be nullifying the Legislature's public interest finding and rendering it meaningless." 
Order No. 24,898 at 9. 

• "[T]he scrubber installation at Merrimack Station does not reflect a utility management 
choice among a range of options. Instead, installation of scrubber technology at the 
Merrimack Station is a legislative mandate, with a fixed deadline. See RSA 125-0: 11, I, 
II; RSA 125-0:13, 1. The Legislature, not PSNH, made the choice, required PSNH to use 
a particular pollution control technology at Merrimack Station, and found that installation 
is 'in the public interest of the citizens ofNew Hampshire and the customers of the 
affected sources.' RSA 125-0:11, VI." Order No. 24,979 at 15. 

• "The Legislature pre-approved constructing a particular scrubber technology at 
Merrimack Station by finding it to be in the public interest and thereby removing that 
consideration from the Commission's jurisdiction." Order No. 24,979 at 15. 

• "[I]t was the Legislature who determined that the scrubber technology is in the public 
interest and, therefore, any modification or rescission of that finding logically rests with 
that body. Consequently, we may not revisit or review the finding." Order No. 24,979 at 
17. 

The Commission's decisions are further supported by the New Hampshire Supreme 

Court, which has twice described RSA Ch. 125-0 as a mandate to install the Scrubber 

technology to meet the emissions reduction requirements of the statute. Appeal ofStonyfield 

Farm, 159 N.H. 227,228-29 (2009) ( "[T]he legislation specifically requires PSNH to install 'the 

best known commercially available technology ... at Merrimack Station,' which the New 

Hampshire Department of Environmental Services (DES) has determined is the scrubber 

technology"; ''To comply with the Mercury Emissions Program, PSNH must install the scrubber 

technology and have it operational at Merrimack Station by July 1, 2013."); Appeal of Campaign 

for Ratepayers' Rights, 162 N.H. 245, 247 (2011) ("This case involves the installation of a wet 

flue gas desulphurization system (also known as a 'scrubber') at Merrimack Station ... The 
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installation of such a system was mandated by the legislature in 2006.")6 In s~m, the 

Commission correctly determined that there is a statutory mandate to install the scrubber which 

prevented its prior decision that PSNH "could have sought a variance to comply with RSA 125-

0 through means other than the scrubber technology, including retirement of Merrimack Station" 

and that Order No. 25,445 should be reversed. Order 25,506 at 17.7 

The Scrubber Opponents attempt to minimize the Commission's decision by contending 

that the Order it reconsiders (No. 25,445) was only a "discovery order" and thus was only 

intended to "provide direction to the parties" in discovery. Motion at 4. Again, the Scrubber 

Opponents are wrong. When the Commissi~n first considered the discovery requests in August 

2012, (Order No. 25,398) it directed the parties to file memoranda on the meaning of Section 17. 

It did so not just to provide direction on how to answer particular discovery requests or for their 

relevance, but to address, among other issues "the types of variances requests that may be made 

under [Section 17]" and whether PSNH had a duty to seek a variance in order to obtain cost 

recovery in a prudence proceeding under RSA 125-0:18. Order No. 25,398 at 10. The 

6 The Site Evaluation Committee also noted that the "Scrubber Bill" codified in RSA Ch. 125-0 "requires the 
installation of a wet flue gas desulfurization system (Scrubber Project) otherwise known as a "Scrubber" at the 
Merrimack Station facility no later than the year 2013." Order Denying Motion for Declaratory Ruling, NHSEC 
Docket No. 2009-01, August 10, 2009, slip op. at 2. The N.H. Department of Environmental Services has also ruled 
that PSNH was subject to a mandate to install the scrubber. "The owner shall install and have operational scrubber 
technology to control mercury emissions at Merrimack Units I and 2 no later than July 1, 2013." Title V Operating 
Permit No. TV-0055, September 7, 2011, at 13; " ... PSNH Merrimack must install an FGD system which will also 
reduce S02 emissions by at least 90 percent below uncontrolled levels by July 1, 2013." Title V Operating Permit 
Findings of Fact and Director's Decision, March 15, 2010, at 16. 
1 The Scrubber Opponents complain that Order 25,506 is erroneous because it is inconsistent with Order No. 24,914 
(November 12, 2008) in which the Conunission ruled that RSA 125-0:17 provided a basis for it consider whether 
PSNH had been prudent "in proceeding with the installation of scrubber technology." Motion at 6. The Scrubber 
Opponents are correct that the orders conflict, but it gains them nothing. Order No. 24,914 pre-dates the Supreme 
Court's decisions in Stony.field and CRR, as well as the Site Evaluation Committee and NH DES pronouncements 
cited in fu. 6. Order 25,506 is the Commission' s effective reversal of Order No. 24,914. It was that earlier order, 
together with disputes over discovery requests that began the current controversy in this docket. That, among other 
considerations, caused the Commission to request memoranda on the proper interpretation of Section 17 in August 
2012, in order to help refine the scope of this docket. See Order No. 25,398 at 7 and 10. Order No. 25,506 resolves 
the conflict by ratifying the prior Commission ruling in Order No. 24,898 that "[n]owhere in RSA 125-0 does the 
Legislature suggest that an alternative to installing scrubber technology as a means of mercury compliance may be 
considered, whether in the form of some other technology or retirement of the facility," thus annulling Order No. 
24,914. Order No. 25,506 is consistent with the Orders cited above at 4-5. 
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Conunission specifically noted that a resolution of these issues would be important both to 

"minimize[ .. ] further discovery disputes involving similar questions and in helping to define the 

scope ofthe docket for purposes of pre-filed testimony and hearing testimony." !d. (Emphasis 

added.) 

The meaning of the August 2012 Order is plain: the Commission was concerned about 

the scope of the hearing in this Docket as it related to both testimony and discovery. Consistent 

with the Conunission's decision in Order No. 25,398, Order No. 24,445 and the reconsideration 

of that Order in Order No. 25,506 have, in fact, determined the scope of the hearing in this 

Docket. Indeed, if Order No. 24,445 was simply a "discovery order" there would have been no 

reason for the Commission to reconsider it, since the discovery that was compelled by that order 

had been answered and the discovery issues were therefore moot. 8 The Commission was not 

"hypothesizing," as the Scrubber Opponents argue. Motion at 4. Rather, as the August 2012 

Order recognized, determining the scope and meaning of Section 17 was important to the 

conduct of the hearing in this proceeding. Order 25,398 at 10. 

Lastly, the Scrubber Opponents request that the Commission "clarify'' that its statement 

that "PSNH, like any other utility owner, maintained the obligation to engage in good utility 

management" (Order No. 25,506 at 17) means that the Commission will "still consider, and the 

parties can therefore provide testimony" on the issue of whether "independent of the variance 

provision in [RSA Ch. 125-0]" a "prudent utility" would have "fail[ ed] to comply" with the law 

or delayed such compliance in order to question the unequivocal mandates contained in the law. 

Motion at 7, 1 0. Apart from a concession by the Scrubber Opponents that nothing in RSA Ch. 

8 As the Commission is aware, PSNH's Motion for Reconsideration did not address discovery at all. And with good 
reason. PSNH had already answered all the discovery ordered by Order No. 25,445. The Commission was aware of 
and rejected this very mootness argument which was encompassed in TransCanada's "Objection to PSNH Motion 
for Rehearing" dated January 28, 2013, at para. 13, and paraphrased in Order No. 25,506 at 14. 
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125-0 allows such consideration, there are at least three problems with this request for 

"clarification." First, the request asks the Commission to "clarify" that it did not mean what it 

said in the Order. Second, the request is - as the Commission has found - directly contrary to the 

language ofRSA 125-0 mandating construction of the Scrubber.9 Third, the Scrubber 

Opponents fail to identify any independent statutory authority allowing the Commission, an 

agency oflimited jurisdiction, to consider whether the Legislature's decision to construct the 

Scrubber was "prudent." There is good reason for this omission; there is no such authority. A 

consideration of the wisdom of constructing the Scrubber "independent" of RSA Ch. 125-0 

would be directly contrary to the will of the Legislature and the mandate of the statute. 10 

The Commission's statement in Order No. 25,506 that PSNH has an obligation to 

"engage in good utility management" is not at all inconsistent with the finding that it had no 

discretion to build the Scrubber. PSNH has always contended, and does so again today, that the 

Commission retains the authority to determine whether, in the mandated construction of a 

specified technology at Merrimack Station, PSNH used prudent construction techniques and 

9 1ncredibly, the Scrubber Opponents state that "nowhere in the law does it say that PSNH was 'mandated' to keep 
Merrimack Station open." Motion at 7. By this they apparently mean nowhere other than the 60 instances in which 
the Legislature used the word "shall" in RSA Ch. 125-0 referring to the duty to install specific technology at the 
Station. Describing the duty as an "alleged" mandate, they assert that there "are no sanctions in the law if [PSNH] 
fails to comply" with the law. Nonsense. The Scrubber Opponents' remarkable proposition that PSNH could 
simply decide not to comply with a statute is unsupported by any legal authority whatsoever and "leads to an absurd 
result contrary to common sense and principles of statutory construction" (Motion at 7). Moreover, the Scrubber 
Opponents seem to have forgotten that RSA 125-0:7, which applies to the entirety ofRSA Ch. 125-0 and is part of 
the non-severable provisions of the chapter as set forth in RSA 125-0: I 0, provides for enforcement of any violation 
by injunction, civil forfeitures of $25,000 per day of violation, criminal punishment as a misdemeanor for natural 
persons or as a felony for any other person, and administrative fines imposed by NH DES. 
10 The Scrubber Opponents have identified no statute enacted since RSA 125-0:11-18 was enacted in 2006 that 
would grant such authority and any prior authority would be trumped by the more specific, and later enacted statute. 
See Order No. 24, 979 dated June 19, 2009 at 15: ("[T]he Legislature pre-approved constructing a particular 
scrubber technology at Merrimack Station by finding it to be in the public interest and thereby removing that 
consideration from the Commission'sjurisdiction. See Investigation ofPSNH's Installation of Scrubber Technology 
at Merrimack Station, Order No. 24,898 at 13; Investigation of PSNH's Installation of Scrubber Technology at 
Merrimack Station, Order No. 24,914 at 12." 
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incurred prudent costs in carrying out the Legislative mandate. That is the proper scope of this 

proceeding, as the Commission has found. 

The Commission's Order on Rehearing is governed by and consistent with the 

Commission's prior orders and order of various other agencies. In myriad dockets, in many 

different forums, the Scrubber Opponents have contested the express meaning of the Scrubber 

Law or have tried to prevent recovery of the cost of construction of the Scrubber. 11 It is time 

they stopped beating this horse. It died long ago. 

11 
See e.g., NHPUC Dockets 08-103, Investigation of PSNH Installation of Scrubber Tec/rnology Station; 08-145, 

Investigation into Modifications to Merrimack Station; 09-033, Petition for Approval of tire Issuance of Long Term 
Debt Securities; 10-122, Petition for Authority to Issue Long and S/rort Term Debt; 11-250, Investigation of 
Scrubber Costs and Cost Recove1y; N.H. Site Evaluation Committee Docket No. 2009-01, Motion for Declaratory 
Ruling Regarding Modifications to Merrimack Station Electrical Generating Facility; N.H. Department of 
Environmental Services, Title V Operating Permit No. TV-0055; N.H. Air Resources Council Dockets 10-06-ARC, 
Appeal ofNH Sierra Club re: Title V Permit; 09-12-ARC, Appeal of Freedom Logistics, LLC and Halifax-American 
Energy, Co., LLC re: Flue Gas Desulpherization System Temporary Penn it No: TP-0008; 09-11-ARC, 
Consen•ation Law Foundation Appeal of Temporary Permit No: TP-0008; 09-1 0-ARC, New Hampshi1·e Sierra Club 
Appeal of Temporary Permit No: TP-0008; New Hampshire Supreme Court Appeal of Stonyfield Farm, et a/., 159 
N.H. 227,231 (2009); Appeal of Campaign for Ratepayers' Rights, 162 N.H. 245,252 (2011); Appeal of New 
Hampshire Sierra Club, Case No. 2010-0683 (appeal dismissed, December 1, 2010); United States District Court, 
D.N.H., Conservation Law Foundation v. PSNH. Civil Action No. 11-353-JL; U.S. Environmental Protection 
Agency, NPDES Permit No. NHOOOJ465 ; New Hampshire General Court, 2009, S.B. 152 "relative to an 
investigation by the PUC to determine whether the scrubber installation at the Merrimack station is in the public 
interest of retail consumers," (deemed inexpedient to legislate); H.B. 496 "establishing a limit on the amount of cost 
recovery for emissions reduction equipment installed at Merrimack Station," (deemed inexpedient to legislate). 
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Dated: May 31,2013 

Respectfully submitted, 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

By: 
-;:;~ 

--~---------------------------Robert A. Bersak. 
Assistant Secretary and Associate General Counsel 
Public Service Company of New Hampshire 
780 N. Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 03105-0330 
603-634-3355 
Robert.Bersak@PSNH.com 

CERTIFICATE OF SERVICE 

I hereby certify that on May 31, 2013, I served an electronic copy of this filing with each person 
identified on the Commission's service list for this docket pursuant to Rule Puc 203.02(a). 

-;:;~ 
Robert A. Bersak 
Assistant Secretary and Associate General Counsel 
Public Service Company of New Hampshire 
780 N. Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 03105-0330 
603-634-3355 
Robert.Bersak@PSNH.com 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSIDRE 

Investigation of Scrubber Costs and Cost Recovery 

Order Denying Second Motion for Rehearing and Clarifying Scope 

July 15, 2013 

I. PROCEDURAL HISTORY 

This docket considers the prudence of the costs and cost recovery for the wet flue gas 

desulfurization system (Scrubber) installed by Public Service Company of New Hampshire 

(PSNH) at its coal-fired generation plant known as Merrimack Station. PSNH installed the 

Scrubber pursuant to RSA 125-0:11-18 (the Scrubber law) which became effective June 8, 2006. 

The Office of Consumer Advocate (OCA), the New England Power Generators Association, Inc. 

(NEPGA), TransCanada Power Marketing Ltd and TransCanada Hydro Northeast, Inc. 

(collectively, TransCanada), and Sierra Club and Conservation Law Foundation (jointly, 

SC/CLF) are all parties to this docket. 1 

In connection with discovery disputes that arose in this docket, the Commission gave 

parties the opportunity to file legal briefs "regarding their views of the proper interpretation of 

RSA 125-0:10, RSA 125-0:17 and the cost recovery provisions ofRSA 125-0:18, and how 

these statutes relate to one another, to the application of the standard for discovery of evidence, 

and to relevance." Order No. 25,398 (August 7, 2012) at I 0. 

1 A detailed procedural history can be found in Order No. 25,332 (February 6, 2012) and Order No. 25,346 (April 
10, 2012). All documents filed in DE 11-250 can be found on the Commission's website at 
htto://www .puc.nh.gov/Regulatory/Docketbk/20 I I /I l-250.html. 
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PSNH, TransCanada, SC/CLF, and the OCA filed briefs on August 28, 2012. On 

December 24, 2012, the Commission issued Order No. 25,445 (Discovery Order) in which the 

Commission ruled on the outstanding discovery motions and construed the above-referenced 

statutory provisions of RSA 125-0. See Order No. 25,445 at 24-26. 

PSNH timely filed a motion for rehearing of Order No. 25,445 on January 23, 2013, to 

which TransCanada, SC/CLF, and the OCA objected. On May 9, 2013, the Commission issued 

Order No. 25,506 (Rehearing Order) granting in part PSNH's motion. 

The OCA, TransCanada, and SC/CLF (together, Moving Parties) filed a Joint Motion for 

Rehearing, Clarification and/or Reconsideration (Motion) of Order No. 25,506 on May 28,2013. 

The Motion argued that the Commission erred in the Rehearing Order when it ~etermined that 

RSA 125-0:17, the variance provision in the Scrubber law, did not allow retirement of 

Merrimack Station as a method of meeting the mercury emissions reductions requirements of the 

Scrubber Law. PSNH filed an Objection to the Motion on May 31, 2013. 

II. POSITIONS OF THE PARTIES 

A. OCA, TransCanada, and SC/CLF 

In the Rehearing Order, the Commission reversed its decision in Order No. 25,445 and 

concluded that the variance provision, RSA 125-0:17, could not be interpreted to allow 

retirement of Merrimack S.tation rather than installation of the scrubber technology as a method 

of meeting the emissions reduction requirements of the Scrubber Law, and that the only 

variances PSNH could request under RSA 125-0: 17 were an alternative schedule for 

compliance, or an alternate emissions reduction goal. The Moving Parties argued that the 

Rehearing Order is unlawful and unreasonable because PSNH's motion for rehearing failed to 

demonstrate that the Discovery Order was unlawful, unreasonable, or the result of mistake. 
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Motion at 2-3. In addition, the Moving Parties asserted that because the Discovery Order 

pertained to discovery, the rehearing request should be considered in the context of the 

Commission's broad discretion in the area of discovery, and that the Commission should adopt a 

more expansive interpretation of the variance provision. ld. at 3. 

The Moving Parties argued that, although the Commission stated that its interpretation of 

RSA 125-0:17 in the Discovery Order conflicted with a prior Commission determination in 

Order No. 24,898 (September 18, 2008), the Commission failed to provide any reasons, as 

required by RSA 541-A:35, for its decision that the interpretation of RSA 125-0: 17 in Order No. 

24,898 should control. ld. at 4-5. The Moving Parties argued that the Commission is not bound 

by its prior orders in that the Commission may modify an order pursuant to RSA 365:28. 

Further, they argue that the Commission's determination that an apparent conflict with an earlier 

order required rehearing is unreasonable and an error of law. !d. at 4. The Moving Parties also 

opined that Order No. 24,898 related to whether the installation of the Scrubber was in the public 

interest, while the Discovery Order related to a prudence proceeding and thus could be 

distinguished. The Moving Parties asserted that the conflict between the two orders is not a 

sufficient basis for the Commission's reversal in the Rehearing Order. ld. at 6. 

According to the Moving Parties, the Commission decision in the Rehearing Order 

appears to find that PSNH could have used the variance provision (RSA 125-0: 17) to seek an 

alternative schedule, or an alternative reduction requirement, but the variance provision did not 

give PSNH the option of retiring Merrimack Station to meet mandatory emission reduction 

goals. /d. at 7. They argued that the purpose ofRSA 125-0 is to reduce pollution, and that 

regardless of the alleged "mandate" requiring the owner of Merrimack Station to install a 

scrubber, there are no sanctions in the law if the owner fails to do so. The Moving Parties 
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asserted that the law cannot be construed to eliminate the most obvious method of compliance, 

retirement of the plant, unless expressly stated in the law. !d. at 8. 

The Moving Parties said that the Rehearing Order appears to retreat from this common 

sense approach to understanding the Scrubber Law in the larger context. They claimed that 

interpreting the law to foreclose a review of retirement as one possible action "leads to a logical 

inconsistency if it means that PSNH had no choice but to construct the scrubber, even if 

economic conditions were such that the scrubber would be installed on a plant that a prudent 

utility would retire." !d. According to the Moving Parties, eliminating the consideration of 

retirement in the prudence review supports PSNH's view that construction of the Scrubber 

constituted prudent utility practice, limits the ability of the parties to present a full prudence case, 

and appears to ignore the Commission's ongoing obligation to ensure that PSNH ratepayers are 

protected from "exorbitant rates that derive from bad utility decisions." !d. The Moving Parties 

argued that removing retirement of the plant from the array of options PSNH could have 

considered, arbitrarily and unnecessarily limits consideration of the full spectrum of prudence as 

required. !d. at 9. 

The Moving Parties concluded that, at a minimum, the Commission should clarify its 

decision. They requested an express finding independent of RSA 125-0:17 that the Commission 

can still consider whether a prudent utility would have "embraced a study of the advisability of 

constructing this project before proceeding given what was happening in the market" including 

the increase of customer migration, the decrease in natural gas prices, the significant increase in 

the cost of the Scrubber installation, and reasonably foreseeable environmental regulations that 

would increase the costs of operating a 40 year old coal-fired power plant. !d. at 10. 
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B. Public Service Company of New Hampshire 

PSNH argued that the Commission was correct in interpreting RSA 125-0:17 as it did in 

the Rehearing Order. According to PSNH, the Commission reiterated that it has no jurisdiction 

to evaluate whether the Scrubber should have been built, or whether the cost of that technology 

was too high. PSNH asserted that the Commission defmed the scope of its prudence review as 

being limited to an assessment whether the actions PSNH took to comply with its legal 

obligation to install the Scrubber were prudent. PSNH Objection at 2. 

In response to the Moving Parties' claims, PSNH asserted that it had offered sufficient 

grounds for the Commission to reconsider the Discovery Order. /d. at 4. PSNH also argued that 

the Commission's interpretation ofRSA 125-0:17 in the Rehearing Order is supported by 

decisions of the New Hampshire Supreme Court. /d. at 5. PSNH disagreed with the Moving 

Parties' assertion that the Discovery Order was limited to discovery issues, noting that the 

Discovery Order contains the Commission's initial interpretation of RSA 125-0:17, which 

pertains to the scope of the hearing. /d. at 7. 

Finally, PSNH argued that the Commission's statement in the Rehearing Order that 

PSNH has an obligation to engage in good utility management is not inconsistent with the 

finding that PSNH had no discretion to decide whether to build the Scrubber. PSNH stated that 

the Commission retains the authority to determine whether PSNH was prudent in the 

construction and in incurring costs to install the Scrubber which, PSNH opined, is the proper 

scope of this proceeding. Id~ at 8-9. 

III. COMMISSION ANALYSIS 

Pursuant to RSA 541 :3, the Commission may grant rehearing or reconsideration when a 

party states good reason for such relief and demonstrates that a decision is unlawful or 
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unreasonable. See Rural Telephone Companies, Order No. 25,291 (Nov. 21, 2011) at 9. Good 

reason may be shown by identifying specific matters that were "overlooked or mistakenly 

conceived" by the deciding tribunal, see Dumais v. State, 118 N.H. 309, 311 (1978), or by 

identifying new evidence that could not have been presented in the underlying proceeding, see 

O 'Loughlin v. N.H Personnel Comm'n, 117 N.H. 999, 1004 {1977) and Hollis Telephone, Inc., 

Kearsarge Telephone Co., Merrimack County Telephone Co., and Wilton Telephone Co., Order 

No. 25,088 (Apr. 2, 2010) at 14. A successful motion for rehearing does not merely reassert 

prior arguments and request a different outcome. See Connecticut Valley E!ectric Co., Order No. 

24,189, 88 NH PUC 355,356 (2003), Comcast Phone of New Hampshire, Order No. 24,958 

(April21, 2009) at 6-7 and Public Service Company of New Hampshire, Order No. 25,168 

(November 12, 2010) at 10. 

The Moving Parties have not presented new evidence, nor have they identified specific 

matters that were overlooked or mistakenly conceived. In the Rehearing Order we considered 

whether our statement on page 25 of the Discovery Order that PSNH had a right to seek a 

variance based on "a significant escalation in cost" is directly contrary to prior Commission 

orders. Rehearing Order at 1 7. We determined that our statement in the Discovery Order was 

contrary to our prior statement in Order No. 24,898 that" [n]owhere in RSA 125-0 does the 

Legislature suggest that an alternative to installing scrubber technology as a means of mercury 

compliance may be considered, whether in the form of some other technology or retirement of 

the facility." (emphasis added) /d. at 17. Accordingly, we granted PSNH' s request for 

rehearing in part. Order No. 24,898, which was issued on September 18,2009, confirmed for 

PSNH that retirement of Merrimack Station was not recognized as a method of compliance with 

the mercury reduction requirements of RSA 125-0. It is simply not possible, more than three 
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and a half years later, to revisit that issue. Therefore, we continue to fmd that our interpretatiQn 

of RSA 125-0: 17 and the inability of PSNH to use retirement as a means of obtaining a variance 

from the requirements ofRSA 125-0 in the Rehearing Order is the correct interpretation. As a 

result, we will deny the Motion for Rehearing. This does not mean, however, that the possibility 

of retirement of Merrimack Station is immaterial to our analysis. 

With regard to the Moving Parties' request that we clarify our prior orders and the scope 

of this docket, we begin with the issue with which everyone agrees: the hearings will explore 

whether PSNH managed the construction of the Scrubber itself in a prudent manner. For 

example, did PSNH have adequate cost and quality controls in place? Did it oversee its 

contractors and employees in a prudent manner? We are not persuaded by PSNH's arguments, 

however, that our prudence review is limited to these questions alone. The scope of our 

prudence review is determined by the management discretion that PSNH had under existing law 

and, as a result, must be more comprehensive than a simple inquiry into whether PSNH did an 

adequate job of managing the funds expended to construct the Scrubber. 

RSA 125-0:18 governs cost recovery by public utilities for compliance with the Scrubber 

Law. That section of the Scrubber Law provides: 

If the owner [of an affected source] is a regulated utility, the owner shall 
be allowed to recover all prudent costs of complying with the requirements of this 
subdivision in a manner approved by the public utilities commission. During 
ownership and operation by the regulated utility, such costs shall be recovered via 
the utility's default service charge. In the event of divestiture of affected sources 
by the regulated utility, such divestiture and recovery of costs shall be governed 
by the provisions ofRSA 369-B:3-a. 

RSA 125-0:18 (West Supp. 2012). The first sentence of this provision of the Scrubber Law is 

conditional. The phrase "[i]fthe owner is a regulated utility" indicates that the Legislature 

specifically contemplated that an entity complying with the Scrubber Law might not be a public 
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utility. The second sentence provides that a public utility that complies with the Scrubber law 

and continues to own an affected source will collect its prudent costs of compliance through 

default energy service rates. The third sentence indicates three things of importance: First, a 

public utility that is required to comply with the Scrubber Law retains the management discretion 

to divest itself of an affected source, where appropriate. Second, a utility is not restricted to 

divesting an affected source only after a scrubber is constructed and compliance is completed. 

Instead, the lack of a time frame in the third sentence allows a utility to divest itself of an 

affected source prior to, during, or after installation of a scrubber. Third, while guaranteeing that 

a regulated utility will recover all prudent costs of compliance, even perhaps if the utility 

ultimately divests itself of the affected source, the third sentence places in the Commission's 

hands the mechanism for cost recovery for compliance where the affected source has been 

divested. (RSA 369-B:3-a requires the Commission to provide for cost recovery in the event 

PSNH opts to retire or divest its generation assets.) 

While, under RSA 125-0, PSNH had no discretion, and continues to have no discretion, 

whether to install and operate the Scrubber if it remains the owner and operator of Merrimack 

Station, the Scrubber Law does not allow PSNH to act irrationally with ratepayer funds. RSA 

125-0: 18 makes clear that PSNH retained the management discretion to divest itself of 

Merrimack Station, if appropriate. Likewise, under RSA 369-B:3-a, PSNH retained the 

management discretion to retire Merrimack Station in advance of divestiture. Consequently, we 

have never construed RSA 125-0 to mandate that PSNH continue with the Scrubber's 

installation if continuing would require PSNH to engage in poor or imprudent management of its 

generation fleet. As we stated in Order No. 24,914 at 13-14, "RSA 125-0:17 [sic.] ... provide[s] 

a basis for the Commission to consider, in the context of a later prudence review, arguments as to 
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whether PSNH had been prudent in proceeding with installation of scrubber technology in light 

of increased cost estimates and additional costs from other reasonably foreseeable regulatory 

requirements such as those cited by the Commercial Ratepayers, which include the Clean Air 

Act, 42 U.S.C. § 7401 et seq., and the Clean Water Act, 33 U.S.C. § 1251 et seq." It is the "later 

prudence review" referred to in Order No. 24,914 that we undertake in this docket. We do not 

by this Order express a view as to the prudence ofPSNH's decision-making regarding 

Merrimack Station; that is precisely what is to be explored in the course of this docket. 

We caution the parties that, although the prudence inquiry necessarily implicates PSNH's 

discretion and the Commission's decision making authority under RSA 369-B:3-a, this docket is 

not held pursuant to RSA 369-B:3-a and it will not determine whether PSNH must at this time 

divest itself of or retire Merrimack Station. PSNH has not petitioned for permission to divest or 

retire any of its assets, and we would not necessarily expect an inquiry under the factors that 

must be considered under RSA 369-B:3-a to yield the same result in 2013 as the inquiry might 

have yielded during the years in which PSNH was making critical decisions regarding the 

Scrubber investment. PSNH's prudent costs of complying with RSA 125-0 must be judged in 

accordance with the management options available to it at the times it made its decisions to 

proceed with and to continue installation. The hearing on the merits will therefore not address 

current market or regulatory conditions but rather those conditions in place at the time of the 

decision-making under review; specifically the period of time after the Legislature's decision to 

require the Scrubber up to the point of the Scrubber's "substantial completion" in September 

2011. See Order No. 25,445 at 26. At hearing, therefore, we will not admit evidence or allow 

cross examination on regulatory proposals or actions, market conditions or Company decisions 

that extend beyond September 2011. 
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At hearing the evidence may demonstrate that market and regulatory circumstances in 

place at times of critical decision-making justified continued operation of Merrimack Station, 

under the standards ofRSA 369-B:3-a and justified the installation of the Scrubber technology. 

If the processes and decisions of complying with the Scrubber Law were prudently managed, 

then the resulting costs would be included in rates. Conversely, the evidence may demonstrate 

that market and regulatory circumstances at the time decisions were being made did not justify 

continued operation of the plant with the Scrubber installed, and thus did not justify the expenses 

of the Scrubber. In such a case, the costs of complying with the Scrubber Law would not be 

allowed into rates, even if prudently managed. Of course, the evidence may demonstrate that the 

balance shifted from continued operation being prudent to being imprudent, and therefore rate 

recovery of compliance expenses would be limited to those incurred prior to the point of 

management imprudence in pursuing the continued operation of the unit. If a fmding were 

reached that resulted in some or all of the costs of installation being disallowed, PSNH would 

still be entitled to operate the unit, albeit at a reduced rate base. In any event, all the relevant 

facts and circumstances still need to be presented and reviewed at hearing. Finally, as previously 

stated, this is not a docket to determine ifPSNH should divest or retire Merrimack Station 

pursuant to RSA 369-B:3-a. 

In order to reach the hearing on the merits as expeditiously as possible, we adopt the 

following procedural schedule, building from the schedules proposed by PSNH, the OCA and 

Staff in a May 29, 2013 letter. The schedule below is subject to amendment if dates identified 

conflict with preexisting commitments: 

Technical session 
PSNH Response and Objections to Technical 

Session Questions 
Staff and Intervenor Testimony 

July 24,2013 at 9 AM 

August 7, 2013 
August 23, 2013 
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Data Requests to Staff and Intervenors 
Staff and Intervenor Responses and Objections 

to Data Requests 
Rebuttal Testimony 
Settlement Conference 
File Settlement, if any 
Hearing on the Merits 

Based upon the foregoing, it is hereby 

September 6, 2013 

September 20, 2013 
October 4, 2013 
October 18, 2013 
November 1, 2013 
November 12-14,2013 at 9 AM 

ORDERED, rehearing and reconsideration ofOrderNo. 25,506 is hereby DENIED; and 

it is 

FURTHER ORDERED, that Order No. 25,445, Order No. 25,506, and the scope of this 

docket are clarified as discussed above. 

By order of the Public Utilities Commission ofNew Hampshire this fifteenth day of July, 

2013. 

Chairman 

Attested by: 

. I ) .9.. • "'" 1\ t ·-!-',~. Q 
Debra A. Howland 
Executive Director 

Michael D. Harrington 
Commissioner 
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STATE OF NEW HAMPSHIRE 
before the 

PUBLIC UTILITIES COMMISSION 

Docket No. DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

MOTION OF PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 
FOR REHEARING OF ORDER NO. 25,546 

August 9, 2013 

Pursuant to RSA 541:3 and Rule Puc 203.33, Public Service Company of New 

Hampshire ("PSNH" or the "Company") respectfully moves the New Hampshire Public Utilities 

Commission ("Commission") to rehear and reconsider Order No. 25,546 issued in this 

proceeding on July 15, 2013 ("the July 15 Order"). The July 15 Order conflicts with prior orders, 

is intemally inconsistent, ignores the plain language of the statute and construes the statute in a 

way that renders it unconstitutional. 

The July 1 5 Order is fundamentally inconsistent with prior orders issued by the 

Commission over the past five years. Those orders 1 concluded that PSNH was obligated by the 

"Scrubber Law" (RSA 125-0: 11-18) to build the Scrubber, had no discretion whether to do so, 

and that the Legislature retained, rather than delegated to the Commission, jurisdiction to 

consider whether it should be built.2 The orders also found that the Commission had no 

1 See. inter alia. Orders Nos. 24,898 (September 19, 2008}, 24,914 (November 12, 2008), and 25,332 (February 6, 
20 12) in Docket DE 08-103 and Order No. 24,979 (June 19, 2009) in Docket DE 09-033, and others as cited herein. 

~ As the Commission is aware, the "Scrubber" is a wet flue gas desulphurization system mandated by RSA 125-0: I 3 
to be installed at PSNH's Merrimack Station. The Scrubber first went into commercial operation on September 28, 
20 II, and has significantly reduced emission of mercury and sulfur oxides from the Station. 
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authority to assess whether the overall construction cost was "too high" (as opposed to reviewing 

the pmdence of the costs of compliance) because such authority over the overall cost was also 

retained by the Legislature. 3 

The Commission begins its analysis in the July 15 Order with this statement from Order 

No. 24,898: "[n]owhere in RSA 125-0 does the Legislature suggest that an alternative to 

installing Scrubber technology as a means of mercury compliance may be considered, whether in 

the form of some other technology or retirement of the facility." July I5 Order at 6 (emphasis 

and brackets in original). But it then concludes that PSNH indeed could have considered 

retirement of the facility as just such an alternative to installing Scrubber technology. The 

Commission goes even further, and asserts that notwithstanding the mandatory cost recovery 

provision of RSA I 25-0: I 8, it can deny PSNH recovery of the prudent costs of constructing the 

Scrubber if economic considerations might have indicated potential divestiture of Merrimack 

Station by PSNH. Thus, the July 15 Order departs from and is inconsistent with prior 

determinations of the Commission. 

The July 15 Order not only conflicts with prior orders, it is also internally inconsistent. 

The Commission concludes that it will not revisit its prior finding in Order No. 25,506 that RSA 

125-0:17 ("Section 17" or the "Variance" section) does not allow PSNH to seek a variance from 

its obligation to construct the Scrubber. Order at 7. Yet less than two pages later, it states that 

Section 17 allows it to determine whether ''PSNH had been prudent in proceeding with 

3 "[A) substantial increase in the cost estimate does not constitute a grant of Commission authority to determine 
whether the project is in the public interest. The Legislature has already made an unconditional determination that 
the scrubber project is in the public interest." Order No. 24,898 at 12. "RSA I 25-0: I 3, IX directs PSNH to report 
annually to the legislative oversight committee on electric utility restructuring the progress and status of installing 
the scrubber technology including any updated cost information. This reporting requirement also suggests the 
Legislature's intent to retain for itself duties that it would otherwise expect the Commission to fulfill ifRSA 369-
8:3-a applied." !d. at I I. "[T)he Commission's authority is limited to determining at a later time the prudence of 
the costs of complying with the requirements of RSA 125-0:11-18 and the manner of recovery for prudent costs." 
/d. at I 3. 
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installation of the Scrubber in light of increased cost estimates" and other factors, including 

"reasonably foreseeable" changes to environmental laws. !d. at 8-9. It thus concludes within the 

same July 15 Order that nothing in Section 17 allowed PSNH to avoid building the Scrubber, but 

that same section of the law allows the Commission to now decide whether PSNH acted 

imprudently by building it. The Commission was correct the first time. Nothing in Section 17 

pennits PSNH to seek a variance from the mandate to install Scrubber technology because the 

conditions precedent to such a variance set out in that Section never occmTed. 

The Commission also erred in holding that RSA 125-0:18 ("Section 18" or the "Cost 

Recovery" section of the law) provides a new ground for it to assert jurisdiction to consider 

whether the Scrubber should have been built. This sua sponte finding in the July 15 Order was 

made nearly five years after the Commission first noted that PSNH was required to build the 

Scrubber. It also was made nearly a year after the Commission focused its attention on Section 

1 7 of the Scrubber law and requested that the patties to this docket address the issue of whether 

Section 17 permitted PSNH to seek relief from constructing the Scrubber and thus required 

PSNH to do so. The Commission devoted nearly a year to an analysis of that issue, and entered 

two orders directed at interpreting Section 17. Now, with no prior notice, the Commission has 

concluded that Section 18, the "Cost Recovery" provision, is a substantive section that allowed 

PSNH to avoid construction because it could have sold Men·imack Station before or during 

construction. Based on that conclusion, the Commission asserts that it may examine in this 

docket whether PSNH can recover the prudent costs of complying with the Scrubber Law after 

some unspecified date at which the Commission would have deemed the resulting costs to 

consumers to be unreasonable. 
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This strained, and wholly new, interpretation of Section 18 is defective. It is contrary to 

prior orders. It is contrary to the language of Section 18. It is contrary to the Legislative 

findings in Section 11 and with the law controlling divestiture found at RSA 369-B:3-a. It is 

contrary to the Legislative history surrounding the Scrubber Law. It construes RSA Ch. 125-0 

in a manner that unnecessarily places sections of the statute in conflict with one another and that 

is contrary to the mandate of the statute. It reads the statute to create an unworkable result. And 

it reads the statute in a manner that would render it unconstitutional. 

The Commission's prior statements and orders found that PSNH was required to build 

the Scrubber and the Commission had no authority to review that requirement under RSA 369-

B:3-a. The July 15 Order now finds that PSNH was required not to build the Scrubber if certain 

circumstances arose, and that the Commission has the authority under RSA 369-B:3-a to 

consider whether PSNH was prudent in building the Scrubber. This result makes no sense, is 

arbitrary and capricious, and impairs PSNH's due process rights. 

The Commission en·s because it fails to accept that the decision whether it was prudent to 

build the Scrubber was made by the Legislature in 2006. In the July 15 Order, the Commission 

also fails to accept that the Legislature found as a matter of law that the installation of the 

Scrubber would be achieved at a reasonable cost to consumers (RSA 125-0:11, V) and was in the 

best interest ofPSNH's customers (RSA 125-0:11,Vl), a conclusion that this Commission 

previously recognized in Order No. 24,898, at 8. PSNH completed the Scrubber as mandated by 

law and in reliance on the Commission's prior orders. It is too late now for a different 
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Commission to revisit these findings. 4 The July 15 Order should be reconsidered and revised in 

a manner that correctly reflects the law and the previous orders of this Commission. 

I. The July 15 Order Is Inconsistent With the Commission's Own Previous 
Orders and With the Provisions ofRSA 125-0:11-18. 

Nearly five years ago, in Order No. 24,898, the Commission held that the Scrubber Law 

mandated construction of the Scrubber, withheld authority from the Commission to review that 

mandate, had no cap on costs or rates, and did not allow any alternative review mechanism. In 

Order No. 25,445 (December 24, 20 12) the Commission disregarded that earlier order, and ruled 

that under Section 17, PSNH could have requested a variance "from the 80% reduction level [set 

out in RSA 125-0:13, H] or from any installation of mercury reducing technology." Order No. 

25,445 at 25. Specifically, the Commission stated: 

[w]hen the Scrubber cost projections rose to nearly double the cost presumed by 
the Legislature when enacting the statute, PSNH, citing economic infeasibility, 
could have requested a variance from the 80% reduction requirement, and could 
have sought a lesser level of reduction, even down to no reduction at Merrimack 
Station, while pursuing a request to retire Merrimack Station pursuant to RSA 
369-B:3-a. 

ld. This finding strongly implied that the scope of the hearing in the current docket would 

include the issue of whether PSNH had been prudent in not seeking relief from the mandate to 

construct the Scrubber under Section 17. 

PSNH sought rehearing of the Commission's December 2012 order. Three months ago, 

in Order No. 25,506 (May 9, 2013) the Commission granted PSNH's request to reconsider Order 

No. 25,445, based on the Commission's conclusion that it was indeed inconsistent with Order 

4 
As the Commission aptly noted in the July 15 Order at 6-7, "It is simply not possible. more than three and a half 

years later, to revisit that issue." As noted infra in in footnote 26, the reference to "three and a half years later" 
was incorrect- it should have read " more than four and a half years later." This correction magnifies the error 
caused by the Commission's recent revisiting of issues. 
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No. 24,898 issued nearly five years ago. PSNH had argued, 5 and the Commission agreed, that 

reading Section 17 as including an alternative to constructing the Scrubber was contrary to the 

Commission's prior finding in Order No. 24,898 (at 12-13) that: 

The Legislature has already made an unconditional determination that the 
scrubber project is in the public interest. Nowhere in RSA 125-0 does the 
Legislature suggest that an alternative to installing scrubber technology as a 
means of mercury compliance may be considered, whether in the form of some 
other technology or retirement of the facility. Furthermore, RSA 125-0 does not: 
(I) set any cap on costs or rates; (2) provide for Commission review under any 
particular set of circumstances; or (3) establish some other alternative review 
mechanism. Therefore, we must accede to its findings. 

The Commission thus again concluded on May 9 that it was "not...within PSNH's 

management discretion to propose retirement of Merrimack Station as an alternative reduction 

requirement under RSA 125-0: 17." Order 25,506 at 17. The Commission ratified this holding 

in the July 15 Order, stating: "Therefore, we continue to find that our interpretation of RSA 125-

0:17 and the inability of PSNH to use retirement as a means of obtaining a variance from the 

requirements of RSA 125-0 in the Rehearing Order is the correct interpretation." July 15 Order 

at 7. 

But inexplicably, after repeatedly finding that installation of the Scrubber was a legal 

mandate and not an exercise of management discretion, and that retirement ofMerrimack Station 

would not satisfy the requirements of the Scrubber Law, the Commission now reads Section 18 

(for the first time) to reverse not only those prior findings, but the reaffi1mation of those prior 

findings contained in the July 15 Order: 

5 See PSNH's Motion for Rehearing of Order No. 25,445, January 23,2013 at 7-12. As the Commission is also 
aware, PSNH has consistently contended that Section 17 has no relevance to this proceeding at all, since it permits 
PSNH to seek a variance only from the schedule for constructing the Scntbber, or from the mercury reduction 
requirements if, once completed, meeting the 80 percent reduction requirements was "economically infeasible." /d. 
at 12-17. See ulso PSNH's August 28, 2012 Memorandum in Response to Commission Order No. 25,398 at 15-29. 

- 6-

APP 141 



RSA 125-0:18 makes clear that PSNH retained the management discretion to 
divest itself of Merrimack Station, if appropriate. Likewise, under RSA 369-B:3-
a, PSNH retained the management discretion to retire Merrimack Station in 
advance of divestiture. Consequently, we have never construed RSA 125-0 to 
mandate that PSNH continue with the Scrubber's installation if continuing would 
require PSNH to engage in poor or imprudent management of its generation fleet. 

July 15 Order at 8. 

Then, despite its prior determination in Order No. 24,898 (which was reaffirmed in Order 

No. 25,506 and the July 15 Order) that PSNH could not have sought a "variance" under RSA 

125-0:17 to comply with the Scrubber Law by some means other than installation of Scrubber 

technology, 6 the Commission's July 15 Order resurrects its ability under that same "Variance" 

provision of the law to make that very determination.7 In summary, in Order No. 24,898 in 

September 2008, the Commission held that the Variance provision of the Scrubber Law could 

not be used to provide any alternative to installation of Scrubber technology. In Order No. 

25,445 (December 20 12), the Commission held that retirement of Merrimack Station could be 

used via the Variance provision to satisfy the law. Then, on rehearing, in May 2013, the 

Commission reversed the December 2012 order, and reaffirmed its 2008 decision that retirement 

of Merrimack Station could not be used to satisfy the Scrubber Law. In the July 15 Order, the 

Commission again reaffirmed the inability of PSNH to use retirement as a means of complying 

with the Scrubber Law, but inexplicably also said that PSNH retained the management discretion 

6 "We concluded that PSNH could have sought a variance in order to comply with RSA 125-0 through means other 
than scrubber technology, including retirement of Merrimack Station. On rehearing, PSNH points out that we 
previously opined that '(n]owhere in RSA 125-0 does the Legislature suggest that an alternative to installing 
scrubber technology as a means of mercury compliance may be considered, whether in the form of some other 
technology or retirement of the facility.' Order No. 24,898 at 12. Only after PSNH raised this issue in its motion 
did we recognize the apparent contradiction, and we grant limited rehearing on this point. After reconsideration, we 
will not disturb the prior Commission ruling in Order No. 24,898." Order No. 25,506 at 17. 
7 In the July 15 Order, the Commission now claims that the Variance provision of the law at RSA 125-0:17 gives it 
authority to determine "whether PSNH had been prudent in proceeding with installation of scrubber technology in 
light of increased cost estimates and additional costs from other reasonably foreseeable regulatory requirements .... " 
July 15 Order at 8-9. 
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to retire Merrimack Station and the Variance provision of the law could be used to determine 

whether PSNH had been prudent in proceeding with installation of Scrubber technology. 

These repeated reversals in opinion and revisiting of issues reflect arbitrary and 

capricious decision-making, in violation ofPSNH's due process rights.8 The Commission 

apparently finds that under Section 17, the Variance provision, no alternative to installation of 

Scrubber technology, including retirement, could be used to satisfy the Scrubber Law; and, at the 

same time, Section 18, the Cost Recov~ry provision, required PSNH to retire or to sell the 

Station if "good utility management" warranted those actions. 9 As a result, the Commission has 

decided that the scope of this docket will include consideration of whether PSNH acted 

imprudently in installing the mandated Scrubber technology and failing to seek permission to 

retire or sell Merrimack Station as a means of avoiding the statutory mandate. If such 

imprudence is found, the Commission contends that it may deny recovery of even the prudent 

costs of complying with the requirements of RSA Ch. 125-0. 

The Commission's entire analysis is based on a significant false premise- one that it has 

rejected repeatedly. The July 15 Order assumes that the scope of the Commission's review 

under Section 18 "is determined by the management discretion PSNH had under existing law." 10 

But, almost five years ago in Order No. 24,898, the Commission rejected the premise that PSNH 

8 "Indeed, an agency acting consistently with its prior actions is generally what makes an agency action not 
arbitrary, although such an action may still be unlawful for other reasons." Verizon Tel. Companies v. F. C. C., 453 
F.3d 487, 497 (D.C. Cir. 2006). 
9 The Commission once again presents PSNH with a Hobson' s Choice: Retirement of Merrimack Station would not 
comply with the emissions reductions requirement of the Scrubber Law, with such noncompliance having potential 
felony penalties under RSA 125-0:7; however, failure to consider retirement of Merrimack Station may be an abuse 
of management discretion, with potential prudence-related monetary penalties. Clearly, the Legislature did not
and could not- have intended such a result. 
10 "While PSNH had no discretion, and continues to have no discretion, whether to install and operate the Scrubber 
if it remains the owner and operator of Merrimack Station, the Scrubber law does not allow PSNH to act in·ationally 
with ratepayer funds." July 15 Order at 7-8 . 
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had any discretion or any management prerogative whether the Scrubber should be built. As the 

Commission then found (and repeated on May 9, 2013), the Legislature does not even "suggest" 

an alternative to constructing the Scrubber in RSA Ch. 125-0 either by changing the required 

technology or by retirement of the Station. Likewise, the Commission has found that the 

Legislature did not "set any cap on costs or rates" or "provide for Commission review under any 

particular set of circumstances." These earlier findings are completely inconsistent with the July 

15 Order. 

The conclusions that PSNH had any management discretion regarding the decision to 

install Scrubber technology and that the Commission has jurisdiction to review that discretion 

under Section 18 are also directly contrary to the Commission's Order No. 21 ,979 in Docket No. 

DE 09-033 issued over four years ago. There, in considering whether the Commission had 

authority to review and place conditions on the construction of the Scrubber as part of 

proceedings relating to the issuance of long-term debt, the Commission explicitly stated: 

The principal distinction between the financing in this case and the prior Seabrook 

financing cases for the Coop and PSNH discussed above is that each of the prior 

cases involved management decisions by the utility, when faced with a range of 

possible supply options. At various points, those management decisions involved 

whether to continue to construct and operate the Seabrook plant or to pursue other 

power supplies ... .In other words, those management decisions reflected an 

inherent management prerogative to choose a course of action. In the instant 

case, by contrast, the scrubber installation at Merrimack Station does not reflect 

a utility management choice among a range of options. Instead, installation of 
scrubber technology at the Merrimack Station is a legislative mandate, with a 
fixed deadline. See RSA 125-0: 11, I, II; RSA 125-0:13, 1. The Legislature, 

not PSNH, made the choice, required PSNH to use tt particular pollution 

control technology at Merrimack Station, and found that installation i~· "in the 

public interest of the citizens of New Hampshire and the customers of the 
affected sources." RSA 125-0: II, VI. 

Further distinguishing this case is the fact that the Legislature pre-approved 

constructing a particular scrubber technology at Merrimack Station by finding 
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it to be in tlte public interest and thereby removing that consideration from the 
Commission's jurisdiction. See Investigation of PSNH's Installation of Scrubber 
Technology at Merrimack Station, Order No. 24,898 at 13; Investigation of 
PSNH's Installation of Scrubber Technology at Merrimack Station, Order No. 
24,914 at 12. As a result, the regulatory paradigm that applies to the 
Merrimack scrubber installation is fundamentally different from the regulatory 
paradigm that applied to Seabrook. 

Order No. 24,979 at 14-15 (emphases added). ln sum, the premise in the July 15 Order that 

PSNH had any "management discretion ... under existing Jaw" concerning whether to build the 

Scrubber is incorrect. The July 15 Order's revisiting ofthis issue cannot be reconciled with the 

Commission's prior orders. It is simply not possible, nearly five years later, and after PSNH 

relied on the Commission's prior decisions, invested its capital, and after the Scrubber has been 

designed, procured, built, and placed into operation, to revisit that issue. See fn. 4, supra. 

PSNH does not, and cannot, dispute that it has an obligation not to "act irrationally with 

ratepayer funds." But that obligation does not somehow create an obligation to disregard the law 

mandating the installation of the Scrubber. As the Commission held in Order No. 24,979, RSA 

Ch. 125-0 established a new and "fundamentally different ... regulatory paradigm" from the 

general obligation regarding ratepayer funds by mandating that the Scmbber be built, that it be 

built in a particular way, and that it be built by a pat1icular date. Even more to the point, the 

Legislative findings in RSA Ch. 125-0 specifically establish that constructing the Scrubber was 

not "act[ing] irrationally with ratepayer funds." The Legislature made specific findings in RSA 

125-0:11, the Jaw's Statement of Purpose and Findings, that: 

I. It is in the public interest to achieve significant reductions in mercury emissions at 
the coal-burning electric power plants in the state as soon as possible. . . . To 
accomplish this objective, the best known commercially available technology shall 
be installed at Merrimack Station no later than July 1, 2013. 

Y. The installation of scrubber technology will not only reduce mercury emissions 
significantly but will do so without jeopardizing electric reliability and with 
reasonable costs to consumers. 
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VI. The installation of such technology is in the public interest of the citizens of New 
Hampshire and the customers of the affected sources. 

RSA 125-0:11 (emphases added). This Commission has found that "the customers ofthe 

affected sources are, in fact, PSNH customers." Order No. 24,898 at 8. 

Thus, the Commission's central conclusion in the July 15 Order that Section 18 gives it 

discretion to review PSNH's construction of the Scrubber under its general authority to review 

PSNH's "rational use of ratepayer funds" conflicts squarely with the Legislature's prior finding 

that PSNH's construction of the Scrubber is a rational use of those funds and is in the interest of 

the public generally and ofPSNH's retail customers specifically. Put differently, the Legislature 

retained for itself jurisdiction to consider whether the construction of the Scrubber (as opposed to 

the prudent management of the costs to complete construction) was in the public interest of 

ratepayers under RSA 369-B:3-a and whether the resulting costs would be reasonable. 

The Commission also addressed the interplay between the Legislature's public interest 

findings in RSA Ch. 125-0 and its jurisdiction under RSA 369-B:3-a years ago in Order Nos. 

24,898,24,914 and 24,979. As the Commission then recognized, but disregards in the July 15 

Order, "[t]he Legislature has .... retained oversight of the scrubber installation including periodic 

repm1s on its cost. See RSA 125-0:13, IX." Order No. 24,979 at 15. In the words of the 

Commission, oversight by the Legislature prevented it fi·om reviewing the costs of the Scrubber 

during construction under RSA 369-B:3-a. 

We do not find it reasonable to conclude that the Legislature would have made a 

specific finding in 2006 that the installation of scrubber technology at the 

Merrimack Station is in the public interest, set rigorous timelines and incentives 
for early completion, and provided for progress reports to the Legislature while 

simultaneously expecting the Commission to unde1take its own review, 

conceivably arrive at a different conclusion, and certainly add significant time to 

- II -

APP 146 



the process. If we concluded otherwise, we would be nullifying the Legislature's 

public interest finding and rendering it meaningless. 

Under the Commercial Ratepayers' theory, the Legislature's public interest 

finding would be restricted to a specific level of costs arld the Commission would 
effectively be required to second guess the Legislature's public interest finding at 

any dollar level above $250 million. Hence, for all practical purposes, the 
Legislature's public interest finding would be so limited as to be negated, and the 
RSA 369-B:3-a approach would be resurrected to require Commission permission 
before PSNH could act. We find such a constrained reading of the statute to be 
incompatible with the generally expansive statutory scheme adopted by the 
Legislature to bring about the installation of scrubber technology. 

Order No. 24,898 at 7-8 (emphases added). The Commission's revisiting that issue and its 

current reading of Section 18 are incompatible with its earlier holdings and with the statutory 

scheme. 

The Commission's determination that under Section 18 PSNH had an obligation to seek the 

Commission's approval via the RSA 369-8:3-a process prior to installing the mandated Scrubber 

technology is not only new, it is surprising. Five years ago, when considering the issue of its 

jurisdiction under RSA 369-B:3-a, the Commission interpreted Section 18 very differently from 

its interpretation in the July 15 Order. Then, the Commission emphatically stated: "We observe 

that the last sentence of [Section 18] bolsters our finding that the Legislature intended to 

rescind the Commission's authority to pre-approve tire Scrubber installation under RSA 3 69-

B:3-u." Order No. 24,898 at 12 (emphasis added). 11 Now, upon revisiting that issue, it 

concludes exactly the opposite. If the Commission had no authority to pre-approve the Scrubber 

installation then, it now has no authority to consider whether PSNH should have installed the 

Scrubber. 

11 See also Order No. 25,050 issued on December 8, 2009 in Docket No. DE 09-033: "Given the legislative finding 
that the scrubber project is in the public interest at RSA 125-0: II, we do not have the authority to transform the 
review of this financing request into a pre-approval proceeding relative to the scrubber project." 
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The Commission's last minute effort to re-assert jurisdiction over the decision to construct 

the Scrubber through these continued reversals is not only contrary to its prior orders and to the 

statute, it is such arbitrary and capricious decision-making that it violates PSNH's due process 

rights. 

II. The Commission's Reading of Section 18 Puts That Section in 
Conflict with the Legislative Mandate to Build the Scrubber in RSA 
Ch. 125-0, Violates Principles of Statutory Construction, Creates 
Illogical Results and Bad Public Policy, Would Render RSA 125-0:18 
Unconstitutional and Violates Due Process 

Despite its prior orders, the Commission now finds that Section 18 gives it jurisdiction 

under RSA 369-B:3-a to consider whether PSNH should have sought divestiture as a means of 

avoiding its obligation to construct the Scrubber. Because it reads one sentence of Section 18 to 

allow PSNH to divest itself of Merrimack Station "prior to, or during, construction of the 

Scrubber," it concludes that it may evaluate whether PSNH was imprudent in failing to do so 

based on "market and regulatory circumstances at the time decisions were being made," 

notwithstanding that it has otherwise concluded that "the scrubber installation at Merrimack 

Station does not reflect a utility management choice." Order No. 24, 979 at 14. Thus, after 

investments have been made, construction has been completed and the Scrubber put into 

operation, the Commission now cites to Section 18 to carve out an exception to its prior orders 

that held PSNH had no discretion to exercise in building the Scrubber (much as it had previously 

found - and then rejected - a similar exception in Section 17). 

A. Conflict and Inconsistency With the Plain Language of Section 18 and With the 
Remainder of RSA Ch. 125-0 

RSA 125-0:18 reads as follows: 

Cost Recovery.- If the owner is a regulated utility, the owner shall be allowed to 
recover all prudent costs of complying with the requirements of this subdivision 

in a manner approved by the public utilities commission. During ownership and 
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operation by the regulated utility, such costs shall be recovered via the utility's 
default service charge. In the event of divestiture of affected sources by the 
regulated utility, such divestiture and recovery of costs shall be governed by the 

provisions ofRSA 369:8:3-a. 

The Scrubber Law at RSA 125-0:10 requires that the statutory provisions are not 

severable and that no provision "shall be implemented in a manner inconsistent with the 

integrated multi-pollutant strategy of this chapter." The Commission reads Section 18 in a 

manner contrary to its plain language, contrary to the law's non-severability provision, that 

undercuts the mandate in RSA 125-0:13, I and II, and is inconsistent and incompatible with its 

own earlier orders. This reading is both illogical and unnecessary. 

Section 18 is entitled "Cost Recovery." The Commission reads this section as providing 

a mandated mechanism for cost recovery of the Scrubber's construction by a public utility in the 

first and second sentences, but then to restrict the recovery ofthose costs in the third sentence. 

The Commission thus converts a section that was designed to require as a matter of law the 

recovery of prudent costs incurred in complying with the Scrubber Law's requirement into a 

means of restricting the right to recover the costs of compliance with that mandate. A far more 

logical, and straightforward, reading of Section 18 is one consistent with the mandates contained 

throughout the statute to complete construction: the first sentence mandates recove1y of those 

costs subject only to prudence review, the second provides the means for recovering those costs, 

and the third provides the mechanism for recovering those costs if, at some point in the future, 

and after the Scrubber is completed, PSNH divests its assets, and if it has not fully recovered that 

cost. In short, Section 18 was a directive to this Commission by the Legislature to allow PSNH 

to recover the mandated cost of constructing a specific project, in a specific way, in a specific 

time frame, in order to fulfill the public interest. The Commission's attempt to read a cost 
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recovery provision to provide discretion to undermine the construction mandate is erroneous and 

leads to unconstitutional results. 

First, as the Commission has previously recognized: 

ln order to interpret the relevant statutory language we must first examine its plain 
and ordinary meaning. If the language of the statutes does not unambiguously 
yield a meaning, or if the relevant statutes conflict, then we look to the 
Legislature's intent as revealed through a reading of the overall statutory scheme, 
legislative history and recognized rules of statutory construction. See, Appeal of 
Pinetree Power, Inc., 152 N.H. 92, 96 (2005); and Petition of Public Service Co. 
ofN.H, 130N.H 265,282-83 (1988). 

Order No. 24,898 at 6. 12 The first sentence of Section 18 reads as follows: "If the owner is a 

regulated utility, the owner shall be allowed to recover all prudent costs of complying with the 

requirements of this subdivision in a manner.approved by the public utilities commission." RSA 

125-0:18 (emphasis added). The "if' part of this statute has clearly been satisfied- PSNH is a 

regulated utility; therefore, the "then" part of the statute is operative, i.e., PSNH shall be allowed 

to recover all prudent costs of complying with the Scrubber Law. This is the plain meaning of 

the law. 

Moreover, the language plainly indicates that the Commission's cost recovery review 

pertains to "all prudent costs of complying with the requirements ofthis subdivision." Such a 

review can only occur after the costs of compliance are capable of determination, i.e., after the 

Scrubber is complete. Until installation was complete, the "costs of complying with the 

requirements of this subdivision" remained in flux, subject to construction and operational 

contingencies. Nothing in the third sentence of RSA 125-0:18 contradicts that conclusion. The 

12 
See also Freedom Logistics, LLC and Halifax-American Energy Company, Docket No. 08-145, Order No. 25,008 

(September I, 2009) at I 1-12, citing Appeal of Public Service Company of New Hampshire, 125 N.H. 46, 52 (1984). 
"[W]hen interpreting a statute we begin with the plain meaning of the language used. Further, consistent with New 
Hampshire Supreme Cour1 precedent, '[w]e will follow common and approved usage except where it is apparent 
that a technical term is used in a technical sense."' 
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first sentence limits the Commission's jurisdiction to the review of the prudence of the costs of 

compliance, which are the only costs mentioned in Section 18. The third sentence must thus be 

read to address how those costs will be treated in the case of divestiture. Since those costs are 

only capable of determination after compliance with the requirements of the subdivision has 

occurred, nothing in the sentence can reasonably be read to evidence any intent by the 

Legislature to undercut the mandate by requiring PSNH to retire or divest Merrimack Station 

before or during construction or the Commission to review costs before compliance has been 

completed. 

Section 18 deals only with cost recovery. The Section mandates the recovery of the costs 

of compliance. Thus, the reference to divestiture cannot reasonably be read to imply that it was 

intended to allow the Commission to review, or require PSNH to seek, retirement or divestiture 

in order to avoid compliance. The Commission's reading writes the words "complying with the 

requirements of this subdivision" out ofthe statute. 

The Commission reads the third sentence to provide it with the power under RSA 369-

B:3-a to consider whether PSNH was prudent i~ incurring any, or some, of the costs to build the 

Scrubber. This adds words to the sentence that do not appear in it. The Commission reads the 

word "prudence" into that sentence. In fact, the third sentence has nothing to do with prudent 

costs. In contrast with the first and second sentences, which specifically refer to the "prudent 

costs of compliance" and the manner in which ''such costs" shall be recovered, the third sentence 

refers only to the "recovery of costs" at the time of a divestiture. Since this sentence is in the 

Scrubber Law, it logically follows that it refers to recovery of Scrubber costs. And it just as 

logically follows, from the absence of the reference to prudence, that the sentence refers to how 

the costs of compliance that have been determined to be prudent will be recovered if, after the 
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Scrubber is complete, divestiture is sought. This reading is confirmed by the Commission's prior 

decision in Order No. 24,898 that: "the last sentence of [Section 18] bolsters our finding that the 

Legislature intended to rescind the Commission's authority to pre-approve the Scrubber 

installation under RSA 369-B: 3-a." Order No. 24,898 at 12 (emphasis added.) If the 

Commission has no authority under the third sentence of Section 18 to pre-approve installation 

under RSA 369-B:3-a, then it follows that the review of cost recovery in divestiture must relate 

only to the cost recovery of Scrubber costs already detennined to be prudent (as well as other 

costs) post installation. 

Putting aside the issue of the mandate in the statute, if the Legislature had intended to 

allow the Commission to consider the prudence ofPSNH going forward with Scrubber 

installation (as opposed to the costs of compliance), it could have said so. It could have written 

the statute to say "If the owner is a regulated utility, the owner shall be allowed to recover all 

prudent costs of complying with the requirements of this subdivision in a manner approved by 

the public utilities commission, to the extent that the public utilities commission determines 

installation and operation of the scrubber technology to be a prudent exercise of management 

discretion." But the Legislature did not say that. 13 And, significantly, during the 2009 

Legislative session, when the $457 million cost estimate to complete the Scrubber was known, 

the Legislature rejected Senate Bill 152, "AN ACT relative to an investigation by the public 

utilities commission to determine whether the scrubber installation at the Merrimack station is in 

13 
This Commission has held, "When faced with a confusing and ambiguous statute, we draw upon New Hampshire 

case law as a guide to statutory interpretation . 'We first interpret legislative intent from the statute as written and 
will not consider what the legislature might have said or add language that the legislature did not see fit to include.' 
State v. Langill, 157 N.H. 77, 84 (2008) (citations omitted)." Public Service Co. ofNew Hampshire, Docket No. DE 
08-053, Order No. 24,940 (February 6, 2009) at 16. 
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the public interest of retail customers." By doing so, the Legislature refused to amend the 

Scrubber Law to provide the very authority the Commission now claims it had all along. 
14 

Third, the Commission's interpretation also fails to recognize the reality of the situation. 

The Commission concludes that because the statute refers to an "owner," PSNH specifically was 

not required to fulfill its mandate. This is a plausible, but impractical, reading of the statute. The 

statute required the construction of a multi-million dollar project as soon as possible, but no 

longer than seven years from the date of enactment, i.e., by July 1, 2013 (RSA 125-0:13, I), 

required annual reports to the Legislature on the status of compliance with the mandate 

beginning June 30,2007 (RSA 125-0:13, IX), created incentives for early compliance with those 

deadlines (RSA 125-0:16), and imposed administrative and criminal penalties - up to and 

including felony conviction- for violations of its provisions (RSA 125-0:7). 15 Each of these 

requirements would apply regardless ofthe owner. 16 

14 PSNH's reading is also entirely" consistent with statements of the Legislature made in the course of its 
consideration of a second scrubber-related bill during its 2009 session. As this Commission is aware, in 2009, 
Scrubber opponents introduced legislation designed to cap the cost of construction and provide jurisdiction to this 
Commission to review those costs. See Memorandum ofPSNH in Response to Commission Order 25,398 (August 
28, 2012) at 22-24. The majority report of the House Committee on Science, Technology and Energy, in 
recommending that the legislation (H. B. 496) be deemed inexpedient to legislate stated: "In 2006, the legislature 
had required the plant owner to proceed with construction without placing a specific limit on the cost. The majority 
believes that to choose now to place an absolute cap on the cost at this time would pose significant problems .... [I]t 
is the role of the PUC .. .. to decide the amount offunds to be recovered after the completion oft he project in a legal 
process known as prudency review .... {T]he majority believes that placing a cap on cost recovery at this point would 
be arbitra1y and unconstitutional as it could amount to a taking." House Record No. 25, March 24, 2009, p. 899 
(emphases added). 
15 As the Commission has made plain, the Legislature expressly noted that time was of the essence in completing the 
Scrubber. ("The legislative history supports a conclusion that the Legislature viewed time to be of the essence. This 
conclusion is consistent with the economic performance incentives that PSNH can earn, pursuant to RSA 125-0:16, 
if the scrubber project comes on line prior to July 1, 2013." Order No. 24,898 at I 0 (emphasis added).) 
16 As noted, infra, the mandate to install and have operational Scrubber technology at Merrimack Station by July 
2013 would apply to whoever owned Merrimack Station. A divestiture process would not extinguish that legal 
mandate. However, a divestiture process would take years to complete. Before divestiture could occur, the 
following events, inter alia, would have to be completed: the required findings by the Commission under RSA 369-
8:3-a following an adjudicative proceeding; creation of a divestiture protocol; engagement of a divestiture agent; 
creation of an offering memorandum; issuance of a request for bids; a due diligence period; receipt and evaluation of 
bids; negotiations with selected bidders; drafting and execution of contracts; Commission review and approval of the 
final contract via a second adjudicative proceeding; Federal Energy Regulatory Commission review and approval of 
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Given those timetables and the severity of the penalties for non-compliance, is it logical 

to conclude that anyone other than the 2006 owner (PSNH) could possibly have complied with 

the mandate? Likewise, is it logical to conclude that PSNH could have sold Merrimack Station 

to any third patty with this mandate in place? Is it logical to conclude that a PSNH divestiture 

proceeding could have been conducted in time to allow the new owner to com pi~ with the 

Scrubber Law's mandate or that given the delay caused by the divestiture proceeding, that any 

third party would ever have agreed take on the responsibility of the mandate, or subject itself to 

the penalties resulting from its failure to meet the reduced time period to meet that mandate? 

Would it have been prudent for PSNH to ignore the "time is of the essence" requirement of the 

law, disregard early performance incentives (RSA 125-0: 16) and suspend the project while 

pursuing a multi-year divestiture process that may or may not have been successful, and face 

potential felony prosecution for failing to meet the July 2013 statutory deadline? The answer to 

all these questions is unequivocally no. The statutory mandate to install and have operational 

Scrubber technology by July 2013 is unequivocal, regardless of who the "owner'' was. The only 

party .that had any reasonable and practical chance at compliance was PSNH. 

The July 15 Order further ignores the fact that the Commission 17 and the Supreme 

Court 18 have always referred to the mandate as one that PSNH must meet and could not avoid by 

the asset sale and of new interconnection agreements; potential Depa1tment of Justice anti-trust review pursuant to 
Hart-Scott-Rodino Act requirements; and, approval oflenders under PSNH's credit agreements. All the while, the 
Scrubber mandate and the July 20 I 3 date would loom ever-closer, with no certainty that the Commission would 
make the necessary preliminary finding, no certainty that there would be any bidders, and no certainty that any bid 
would receive all necessary approvals to consummate a divestiture of the asset. See generally Section VIII and 
Appendix F of the "Agreement to Settle PSNH Restructuring" referenced throughout RSA Ch. 369-B and in RSA 
125-0:4,V and approved by the Commission in Docket No. DE 99-099, Order Nos. 23,443 (April I 9, 2000) and 
23,549 (September 8, 2000). 
17 "In this instance the Legislature has made the public interest determination and required the owner of the 
Merrimack Station, viz., PSNH, to install and have operational scrubber technology to control mercury emissions no 
later than July I, 201 3." Order No. 24,898 at I 0. "The legislative history supports a conclusion that the Legislature 
viewed time to be of the essence. This conclusion is consistent with the economic performance incentives that 
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divestiture. Nowhere in any of the Commission's orders or in the Supreme Court's opinions, is 

there a reference to construction by anyone other than PSNH- at least until the July 15 C?rder. 19 

Reading the statute as intending to potentially require divestiture prior to or during 

construction creates an absurd result. In fact, from the very first day of its very first 

pronouncement regarding the Scrubber, this Commission has recognized that it was PSNH that 

had the duty to construct the Scrubber: "RSA 125-0:11, enacted in 2006, requires PSNH to 

install new scrubber technology at Merrimack Station by July 1, 2013 that will achieve at least 

an 80 percent reduction in mercury emissions." NHPUC Secretarial Letter initiating Docket No. 

DE 08-103, "Investigation of PSNH Installation of Scrubber Technology at Merrimack Station," 

August 22, 2008. "RSA 125-0:11 et seq. requires PSNH to install the scrubber technology at 

Merrimack Station, a coal-fired electric generation facility in the town of Bow, in order to reduce 

mercury emissions." Order No. 24,898 at 1 (emphasis added). It is simply not possible, nearly 

five years later, and after PSNH relied on the Commission's prior decisions, after the capital has 

been invested, and after the Scrubber has been designed, procured, built, and placed into 

operation, to revisit that issue. See fn. 4, supra. 

PSNH can earn, pursuant to RSA 125-0:16, if the scrubber project comes on line prior to July I, 2013." !d. "RSA 
125-0:13, IX directs PSNH to report annually to the legislative oversight committee on electric utility restructuring 
the progress and status of installing the scrubber technology including any updated cost information." /d. 
18 Appeal ofStonyfield Farm, 159 N.H. 227,229 (2009): "To comply with the Mercury Emissions Program, PSNH 
must install the scrubber technology and have it operational at Merrimack Station by July I, 2013. See RSA 125-
0 : I I, 1." ; "To ensure that PSNH makes "an ongoing and steadfast effort ... to implement practicable technological 
or operational solutions to achieve significant mercury reductions" even before the scrubber technology is 
constructed and installed, the legislature has provided PSNH with certain economic performance incentives 
administered by DES. RSA 125-0: II, IV." /d. Appeal of Campaign For Ratepayers' Rights, 162 N.H. 245,247 
(20 II): "This case involves the installation of a wet flue gas desulphurization system (also known as a "scrubber") 
at Merrimack Station, an electricity generating facility in Bow owned by the appellee, Public SeJVice Company of 
New Hampshire .... The installation of such a system was mandated by the legislature in 2006." 
19 The Commission has also held, "We already determined, in Order Nos. 24,898 and 24,914, that the legislature 
found installation of the scrubber technology to be in the public interest anti required PSNH to pursue that 
installation." Public Service Co. of New Hampshire, Docket No. DE 07-I 08, Order No. 24,966 (May I, 2009) at 6 
(emphasis added) and "For planning purposes, it was reasonable for PSNH in this docket to have assumed that it 
would install the scrubber technology as required by RSA 125-0: 11-18." /d. (emphasis added). 
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Because in reality, the statutory mandate was imposed on PSNH and not some 

hypothetical owner who might acquire the Station via divestiture before or during completion, 

the Commission's reading of the third sentence of Section 18 places that Section squarely in 

conflict with the statutory mandate. By contrast, reading the third sentence as relating to how 

costs will be recovered in the event of divestiture after completion creates no such conflict with 

the mandate in 125-0:13, or any of the other timelines in the law. In this very docket, the 

Commission recognized "the principle of statutory interpretation that one avoid an illogical or 

absurd result when construing legislative language. In re Johnson, 161 N.H. 419,423 (2011), 

citing Weare Land Use Assoc. v. Town of Weare, 153 N.H. 510,511-12 (2006); and In re Alex 

C., 161, N.H. 231,235 (2010) citing State v. Gubitosi, 157 N.H. 720, 723-24 (2008)." Order No. 

25,445 at 25-26. Because the Commission's new reading of Section 18 is contrary to the 

language of the section, and produces just such an illogical or absurd result, it should be 

reconsidered. 

B. Conflict Between RSA 369-B:3-a and RSA 125-0:18 

The July 15 Order also ignores that the passage of RSA Ch. 125-0 limited the 

Commission's jurisdiction under RSA 369-8:3-a. Instead, the Commission asserts such 

authority by interpreting one sentence of Section 18 as granting jurisdiction under RSA 369-B :3-

a to consider whether construction of the Scrubber was in the "economic interest of retail 

customers ofPSNH." This ignores the relationship between these statutes. 

As with other decisions in the July 15 Order, the interplay between Section 18 and RSA 

369-B:3-a was addressed by the Commission five years ago in Order No. 24,898. There, 

Scrubber opponents claimed that the Commission had the authority to consider whether 

construction of the Scrubber was a ''modification" of Merrimack Station, thus allowing the 
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Commission to decide whether construction was in the "public interest" of PSNH's retail 

customers (the standard of review in RSA 369-B:3-a) notwithstanding the statutory public 

interest findings in RSA 125-0: 11. The Commission rejected that claim, finding that it could not 

"harmonize" the two statutes (and their public interest findings) and that the later, more specific 

statute "trumped" the former, thereby divesting the Commission of jurisdiction. 

As discussed above, in reaching this conclusion, the Commission also addressed the third 

sentence of RSA 369-B:3-a, the very same sentence it now employs to reassert its jurisdiction to 

consider whether the Scrubber should have been built: 

We also observe that the last sentence of this provision bolsters our finding that 
the Legislature intended to rescind the Commission's authority to pre-approve the 
scrubber installation under RSA 369-B:J-a. Specifically, the Legislature 
specifically provided that in the event of divestiture of Merrimack Station, such 
divestiture and recovery of costs would be governed by RSA 369-B:3-a. The 
Legislature wo~ld only need to make special notice that RSA 369-B:3-a would 
apply in the event of divestiture, if it intended that RSA 369-B:3-a not apply 
absent divestiture, which is the case before us. 

Order No. 24,898 at 12 (emphasis added). In sum, the Commission found that it had no 

authority to "pre-approve the scrubber installation," i.e., to consider whether it should be built. 

This Commission's prior finding in Order No. 24,898 is fundamentally inconsistent with 

the July 15 Order in two respects. First, because it could not "pre-approve" the Scrubber, it 

cannot now consider whether it should have been built. Second, since the Commission had no 

authority to review the Scrubber construction prior to completion, PSNH had neither the ability 

nor the requirement to seek such permission from the Commission. 

Standing alone, the Commission's inconsistent findings in Order No. 24,898 are enough 

to require rehearing and revision of the July 15 Order. The Commission itself has so stated in 

both Order No. 25 ,506 (at 17: "After reconsideration, we will not disturb the prior Commission 

ruling in Order No. 24,898.") and the July 15 Order (at 6-7: ·'Order No. 24,898, which was 
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issued on September 18,2009, confirmed for PSNH that retirement ofMerrimack Station was 

not recognized as a method of compliance with the mercury reduction requirements of RSA 125-

0. It is simply not possible, more than three [sic] and a half years later, to revisit that issue."). 

The Commission's effort to revisit and revive its jurisdiction raises this question: After 

removing nearly all of the Commission's authority over the Scrubber, did the Legislature 

nonetheless intend that the Commission retain jurisdiction over Scrubber construction by one 

reference to the word "divestiture" in a "cost recovery" provision of the non-severable, 

integrated, multi-pollutant strategy of RSA Chapter 125-0, or did it intend to restrict the 

Commission's review to a determination of the prudence of costs PSNH incurred to comply with 

the requirements of the Scrubber Law after construction was complete? Once again, when RSA 

369-B:3-a and RSA 125-0:11-18 are read together the answer is clear: the Commission's 

traditional jurisdiction returns only after the Scrubber is complete and compliance with the 

requirements ofRSA Ch. 125-0 has been achieved. 

In fact, the Commission already provided this same answer in Order No. 24,898. There, 

construing the statutes together, the Commission held: 

RSA 369-8:3-a delegated to the Commission, in 2003, the authority to determine 
whether to pre-approve modifications to PSNH's fossil and hydro generating 
plants. Subsequently, in 2006, the Legislature enacted RSA 125-0:11, overriding 
its grant of pre-approval authority for a specific modification to the Merrimack 
Station. Accordingly, the Commission's authority is limited to determining at a 
later time the prudence of the costs of complying with the requirements of RSA 
125-0:11-18 and the manner of recovery for prudent costs. 1n order to meet our 
obligations in that regard, we will continue our review of the documents already 
provided by PSNH, require additional documentation as necessary, and keep this 
docket open to monitor PSNH's actions as it proceeds with installation of the 
scrubber technology. 

Order No. 24,898 at 13. 
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The Commission was clear. First, RSA 125-0:11 removed any authority to "pre-

approve" the construction of the Scrubber, that is, to determine under RSA 369-B:3-a whether it 

was in the economic or public interest of retail customers ofPSNH to build it. Second, the 

prudent costs to be evaluated by the Commission were the prudent costs of compliance, that is, 

of building the Scrubber. Third, given those facts, the "later time" at which the Commission's 

review of"cost recovery" would occur in relation to divestiture must be after compliance has 

been met. The Commission did not say that it will keep the docket open to monitor whether 

PSNH should continue to construct the Scrubber or to evaluate cost recovery during 

construction. Rather, it made clear that PSNH was to "proceed[ ] with installation of the 

scrubber technology" and that the Commission had no jurisdiction to conduct a review under 

RSA 369-B:3-a ofthis specific modification. 

Order No. 24,898 thus made clear that Section 18 provided only a very narrow 

exception to the rescission ofthe Commission's jurisdiction under RSA 369-B:3-a to consider 

the public and economic interests ofPSNH's ratepayers in relation to the Scrubber; namely, how 

(not whether) to provide for recovery of costs in the event of divestiture post installation. The 

Commission's July 15 Order revisiting this issue completely ignores these prior findings, and the 

mandate in RSA 125-0:13. 

As the Commission recognized in Order No. 24,898, it is an agency of limited 

jurisdiction and its authority extends to "only those powers granted to it by the Legislature." 

Order No. 24,898 at 13, citing Appeal of Public Service Company ofNH.,122 N.H. 1062, 1066 

(1982).20 RSA Ch. 125-0 stripped the Commission of its authority under RSA 369-B:3-a to 

20 See also Petition C?f Boston & M. R. R., 82 N.H. 116, 129 A. 880 (1925). ("The Public Service Commission is an 
agency of limited powers and authority. While the Legislature may delegate to such an agency certain of its own 
powers and authority, the exercise of such delegation does not extend beyond expressed enactment or its fairly 

-24-

APP 159 



consider public interest as related to pre-approval of the Scrubber. If the Legislature had 

intended Section 18 to give the Commission authority to generally revisit the Legislature's 

explicit public interest findings that the Scrubber be built, it would have said so explicitly. Yet it 

did not do so, and RSA 125-0: 11-18 is replete with findings that construction of the Scrubber is 

in the public interest. The only reasonable reading of Section 18 is that it directed how the 

Commission would address the impacts of any divestiture of Merrimack Station after 

construction was complete. 

The error in the Commission's analysis of Section 18 is conclusively revealed by the 

relationship between RSA 125-0:11-18 and RSA 369-B:3-a. Assuming the Commission 

proceeded to consider (or reconsider) the mandate ofRSA 125-0:13, what would have happened 

if a docket was opened to investigate PSNH's divestiture of Merrimack Station before or during 

construction? As a prerequisite to divestiture, PSNH would have had to demonstrate to the 

Commission, and the Commission would have had to determine, that PSNH retaining Merrimack 

Station with the Scrubber was no longer in the "economic interest of retail customers ofPSNH." 

(RSA 369-B:3-a). In that situation, PSNH and the Commission would be faced with two 

problems. First, as the Commission has already found, the Legislature retained jurisdiction to 

review the cost of the Scrubber during construction.21 Second, the Legislature had already made 

findings as a matter of law that are controlling and that would have been directly contrary to 

what the Commission would be required to decide under RSA 369-8:3-a. 

implied inferences. The establishment of such an agency is of a special rather than general character, and power and 
authority not granted is withheld.") 
21 In 2009, with an estimated scrubber cost of$457 million known to it, the Legislature exercised its retained 
authority to consider the Scrubber Law's mandate, and refused to amend, modify or repeal it. With a final cost in 
the $421 million range - approximately $36 million less than the cost considered by the Legislature - this 
Commission lacks authority to second-guess that decision. 
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RSA 369-B:3-a provides that before PSNH may retire or divest any of its generating 

assets, certain Commission findings are required. For divestiture, the statute requires a 

Commission finding "that it is in the economic interest of retail customers of PSNH to do so"; 

for retirement, a finding "that it is in the public interest of retail customers ofPSNH to do so." 

However, for the Scrubber, the Legislature expressly found as a matter of law that installation of 

the Scrubber would be performed "with reasonable costs to consumers" (RSA 125-0:ll,V) and 

that installation of the Scrubber "is in the public interest of the citizens ofNew Hampshire and 

the customers ofthe affected sources." (RSA 125-0:ll,VI). The Commission has no authority 

to make findings contrary to the findings of the Legislature and contained in the Scrubber Law.22 

Therefore, with respect to the Scrubber mandate, the Legislature removed from the Commission 

any ability to make the findings that are legal prerequisites to any retirement or divestiture 

process. Hence, neither retirement nor divestiture of Merrimack Station were options available 

to PSNH. The Commission has no authority to make findings that deviate from the legislative 

findings contained in the law and cannot use divestiture and/or retirement as "alternatives" to 

Scrubber installation as a basis for denying PSNH recovery of all prudent costs of complying 

with the requirements ofthe Scrubber Law. 

What the Commission said in Order No. 24,898 about its jurisdiction to review or "pre-

approve" construction of the Scrubber under RSA 369-B:3-a applies with equal force here: 

22 On November 12, 2008, in Order No. 24,914 (at II) the Commission came to this very same conclusion that in 
light of the statutory findings contained in the Scrubber Law, it had no authority to make contrary findings under 
RSA 369-8:3-a: "In Order No. 24,898, we undertook an analysis ofRSA 125-0:11-18 and RSA 369-8:3-a, and we 
found that the Legislature's public interest finding in RSA 125-0: II that scrubber technology should be installed at 
Merrimack Station superseded the Commission's authority under RSA 369-8:3-a to determine whether it is in the 
public interest for PSNH to modify Merrimack Station. Consequently, we concluded that the Commission lacked the 
authority to conduct a public interest review, in the f01m of pre-approval, of PSNH's decision to install scrubber 
technology." See also Order No. 24,898 at 8, "[T)he Legislature' s finding under RSA 125-0 : II, VI subsumes any 
finding the Commission might make under RSA 369-8:3-a." 
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We do not find it reasonable to conclude that the Legislature would have made a 

specific finding in 2006 that the installation of scrubber technology at the 

Merrimack Station is in the public interest, set rigorous timelines and incentives 

for early completion, and provided for annual progress reports to the Legislature, 

while simultaneously expecting the Commission to undertake its own review, 

conceivably a1Tive at a different conclusion, and certainly add significant time to 

the process. If we concluded otherwise, we would be nullifying the Legislature's 

public interest finding and rendering it meaningless. 

Order No. 24,898 at 9. 

C. The Commission's Reading of Section 18 Renders the Statute Unconstitutional 
As Applied 

Sta1ting with Docket No. DE 08-103, and continuing until the July 15 Order, the 

Commission has not once given PSNH notice of its purported jurisdiction to consider, after the 

fact, whether PSNH should have considered divestiture of Merrimack Station before or during 

construction. On the contrary, the Commission specifically found in Order No. 24,898 that "the 

Commission lacks authority to pre-approve installation" and that the Legislature "intended to 

rescind the Commission's authority" to approve the installation prior to or during construction. 

Now, after the Scrubber is complete, and after more than $400 million has been spent, the 

Commission reaches the opposite conclusion, asserting the ability to decide whether PSNH 

prudently exercised discretion the Commission previously said it did not have, or in making 

management decisions the Commission previously said it had no management prerogative make. 

Likewise, the Commission now says that PSNH could have declined to build the Scrubber 

notwithstanding its previous finding the Legislature imposed an "unequivocal mandate" on 

PSNH to build it. 

In Appeal of Public Service Co. of N.H., 122 N.H. I 062, 1069 (1982), the Supreme Court 

considered whether the Commission ' s restrictions on financing for the Seabrook nuclear power 

plant after construction had begun and in the face of a legislative resolution "(t]hat both units of 
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the Seabrook nuclear power plant should be completed and brought to full generating capacity as 

quickly as possible" were within its delegated authority. As the Court there stated: 

PSNH has long passed the point where its right to complete the twin units vested: 
"In this State, the common-law rule is that 'an owner, who, relying in good faith 
on the absence of any regulation which would prohibit his proposed project, has 

made substantial construction on the property or has incurred substantial liabilities 
relating directly thereto, or both, acquires a vested right to complete his project in 
spite of the subsequent adoption of an ordinance prohibiting the same.' " Henry 
and Murphy, Inc. v. Town of Allenstown, 120 N.H. 910, 912, 424 A.2d 1132, 

I 133-34 (1980) .... Regulated industry or not, the owner or developer "who, in 

good faith, makes substantial construction on his property 'acquires a vested right 
to complete his project .... "' I d. at 913, 424 A.2d at 1134 (citations omitted) 
(emphasis in original). If ever a case for vesting applied, it is the expenditure of 

hundreds of millions of dollars to date at Seabrook! 

I d. The Court held that because the imposition of conditions would result in a denial of the right 

to recover the costs of uncompleted construction under the anti-CWIP statute, the Commission's 

order would result in a non-compensable taking in violation of Part I, Article 12 of the New 

Hampshire Constitution. 122 N.H. at 1071-72. 

The Commission's July 15 Order in this case achieves a similarly unconstitutional result. 

The Legislature mandated construction of the Scrubber and completion "as soon as possible." In 

order to comply with that mandate, PSNH had to begin construction immediately. 23 Pursuant to 

the mandate, PSNH had a legal duty and a vested right to complete construction and to recover 

all costs of construction that it prudently managed. In the face of that mandate, and of continued 

construction in reliance on it, the Commission's newly minted reading (raised for the first time 

nearly two years after construction was complete) of Section 18 as allowing it to detennine 

whether certain of the costs of construction may not be recovered (even if prudently incurred) 

23 "The legislative history supports a conclusion that the Legislature viewed time to be of the essence." Order No. 
24,898. 
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constitutes a taking. The statute cannot, need not, and should not, be read as creating such a 

result. State v. Pierce, 152, N.H. 790,791 (2005); State v. Smagula, 117 N .H.663, 666 (1977); 

Maritime Packers v. Carpenter, 99 N.H. 73 (1954); Singer, "Sutherland, Statutes and Statutory 

Construction," 7th Ed. Section 45.11 at 81. 

The Commission's apparent reversal on the question of whether PSNH had a duty to 

construct the Scrubber also violates due process. 

Due process is a flexible standard in the administrative law context. We expect 
and will require meticulous compliance with its mandates, however, in the case of 
the PUC because as long ago as 1929 this court recognized that the PUC was 
created by the legislature as a "state tribunal, imposing upon it important judicial 
duties." Parker-Young Co. v. State, 83 N.H. 551, 556, 145 A. 786, 789 (1929). 
When it is not acting in a rule-making capacity but in an adjudicative one ... the 
procedural posture of the PUC is different. "If private rights are affected by the 
board's decision the decision is ajudicial one." Petition of Boston & Maine Corp., 
109 N.H. 324, 327, 251 A.2d 332, 336 (1969) (decision of PUC, closing railroad 
grade crossing, was judicial). 

Appeal of Public Service Co. ofN.H, 122 N.H. at 1073 (some citations omitted). 

Here, acting as a judicial body, the Commission has denied PSNH due process by its 

repeated flip-flops in position and by its revisiting of issues without fair warning to PSNH of its 

obligations under the law, especially the alleged obligations to consider retirement and 

divestiture under Section 18 despite the "unequivocal mandate" in RSA 125-0:13 which the 

Commission five years ago found to be controlling. For the reasons set forth above, the 

Commission's current position is plainly erroneous and could not have been predicted from any 

reasonable reading of the statute or from the Commission's own Order Nos. 24,898, 24,914, and 

25,332 in Docket DE 08-103 and Order No. 24,979 in Docket DE 09-033 - orders issued 

seventeen to fifty-eight months prior to the July 15 Order. 
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The Commission's prior orders contradict nearly every premise supporting its current 

Order. A few examples may suffice. 

Current Premise or Finding (July 15 Order) Contrary Prior Finding 

The scope of its prudence review relating to "[T]he Scrubber installation at Merrimack 
divestiture is determined by PSNH's Station does not reflect a utility management 
management discretion under RSA Ch. 125-0. choice." Order No. 24,979. 
Even though PSNH "had no discretion, and RSA 125-0 does not: (I) set any cap on costs 
continues to have no discretion, whether to or rates." Order No. 24,898. 
install the Scrubber" it cannot "act irrationally 
with ratepayer funds." 
"[U]nder RSA 369-8:3-a, PSNH retained the "The last sentence of this provision [Section 
management discretion to retire Merrimack 18] bolsters our finding that the Legislature 
Station in advance of divestiture. intended to rescind the Commission's authority 
Consequently, we have never construed RSA to pre-approve the Scrubber installation under 
125-0 to mandate that PSNH continue with the RSA 369-B:3-a." Id. 
Scrubber's installation if continuing would "Nowhere in RSA 125-0 does the Legislature 
require PSNH to engage in poor or imprudent suggest that an alternative to installing 
management of its generation fleet." scrubber technology as a means of mercury 

compliance may be considered, whether in the 
form of some other technology or retirement of 
the facility." Order No. 24,898. 

p 

"RSA 125-0:17 ... provide[s] a basis for the "To the extent that Order No. 25,445 
Commission to consider, in the context of a interpreted the variance provision, RSA 125-
later prudence review, arguments as to 0:17, to allow retirement of Merrimack Station 
whether PSNH had been prudent in proceeding rather than installation of the scrubber 
with installation of scrubber technology." technology as a method of meeting the 

emissions reduction requirements, that portion 
of Order No. 25,445 alone is reversed." Order 
No. 25,506. 

"PSNH's prudent costs of complying with "The Legislature has determined that the 
RSA 125-0 must be judged in accordance with scrubber project is in the public interest and 
the management options available to it at the has directed PSNH to go forward with the 
times it made its decisions to proceed with and project and have it operational no later than 
to continue installation." July I, 2013." Order No. 24,898. 

"In this instance the Legislature has made the 
public interest determination and required the 
owner of the Merrimack Station, viz., PSNH, 
to install and have operational scrubber 
technology to control mercury emissions no 
later than July 1, 2013.''/d. 
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"The Legislature has already made an 
unconditional determination that the scrubber 
project is in the public interest." !d. 

"In the instant case, by contrast, the scrubber 
installation at Merrimack Station does not 
reflect a utility management choice among a 
range of options. Instead, installation of 
Scrubber technology at the Merrimack Station 
is a legislative mandate, with a fixed deadline. 
See RSA 125-0:11, I, II; RSA 125-0:13, 1." 
Order No. 24,979. 

"The Legislature, not PSNH, made the choice, 
required PSNH to use a particular pollution 
control technology at Merrimack Station, and 
found that installation is 'in the public interest 
of the citizens ofNew Hampshire and the 
customers ofthe affected sources.' RSA 125-
0:11, VI." !d. 

"RSA 125-0:11 et seq. requires PSNH to 
install the Scrubber at Merrimack Station to 
reduce air pollution, including mercury 
emissions." Order No. 25,332. 

"Pursuant to the express language in RSA 125-
0:11, the Legislature required that PSNH 
install the Scrubber by July 1, 2013 .. . . " Order 
No. 25,346. 

"RSA 125-0:11 requires PSNH to build the 
Scrubber." Jd. 

These differing decisions over time are clear evidence of arbitrary decision-making. 24 

PSNH was obligated to proceed on the statutory mandate to build the Scrubber and was entitled 

~4 " It is well established that. . . any agency's ' unexplained departure from prior agency determinations' is inherently 
arbitrary and capricious in violation of APA § 706(2)(A). American Federation of Government Employees, Local 
2761 v. FLRA, 866 F.2d 1443, 1446 (D.C.Cir. l989). The Authority's failure to follow its own well-established 
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to rely on the Commission's Orders finding that it had no ability to exercise discretion in doing 

so. Likewise, PSNH was entitled to rely on the Commission's Orders finding that the 

Commission had no authority under RSA 369-B:3-a to "pre-approve" the Scrubber, that is, to 

evaluate the reasonableness of the costs to construct it as opposed to the prudent management of 

those costs. On those findings, to say nothing of the public interest findings in RSA 125-0:11, 

PSNH was entitled to reasonably conclude that it need not seek any Commission review prior to 

completion of construction. Given its good faith reliance on the mandates contained in RSA Ch. 

125-0, a denial of the cost of construction violates Part I, Article 12 of the New Hampshire 

Constitution.25 Moreover, the Commission's current creation of an ability to deny costs relating 

to construction "even if prudently managed," is so arbitrary and capricious as to constitute a 

denial of due process under Pa11 II Article 5 of the New Hampshire Constitution as well as the 

141
h Amendment of the U.S. Constitution. 

precedent without explanation is the very essence of arbitrariness." Nat'/ Treasury Employees Union v. Fed. Labor 
Relations Auth., 404 F.3d 454, 457-58 (D.C. Cir. 2005). 
25 Every administrative and judicial body that has had an opportunity to discuss the Scrubber Law has confirmed 
that PSNH was mandated by law to construct the Scrubber, including, inter alia: i. the New Hampshire Supreme 
Court, which has twice described RSA Ch. 125-0 as a mandate to install the Scrubber technology to meet the 
emissions reduction requirements of the statute. Appeal ofStonyfield Farm, 159 N.H. 227, 228-29 (2009) ( "[T]he 
legislation specifically requires PSNH to install 'the best known commercially available technology ... at 
Merrimack Station,' which the New Hampshire Department of Environmental Services (DES) has determined is the 
scrubber technology"; "To comply with the Mercury Emissions Program, PSNH must install the scrubber 
technology and have it operational at Merrimack Station by July), 2013."); Appeal of Campaign for Ratepayers' 
Rights, I 62 N.H. 245, 247 (20 II) ("This case involves the installation of a wet flue gas desulphurization system 
(also known as a 'scrubber') at Merrimack Station .. . The installation of such a system was mandated by the 
legislature in 2006."); ii . The Site Evaluation Committee, which also noted that the "Scrubber Bill" codified in RSA 
Ch. 125-0 "requires the installation of a wet flue gas desulfurization system (Scrubber Project) otherwise known as 
a "Scrubber" at the Merrimack Station facility no later than the year 2013." Order Denying Motion for Declaratory 
Ruling, NHSEC Docket No. 2009-01, August I 0, 2009, slip op. at 2; and, iii. The N.H. Department of 
Environmental Services which ruled that PSNH was subject to a mandate to install the scrubber. "The owner shall 
install and have operational scrubber technology to control mercury emissions at Merrimack Units I and 2 no later 
than July I, 20 13." Title V Operating Permit No. TV-0055, September 7, 201 I, at 13; " ... PSNH MerTimack must 
install an FGD system which will also reduce S02 emissions by at least 90 percent below uncontrolled levels by 
July I, 2013." Title V Operating Permit Findings of Fact and Director's Decision, March 15,2010, at 16. 
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The Due Process Clause of the U.S. Constitution contains a substantive component that 

bars arbitrary, wrongful government actions "regardless of the fairness of the procedures used to 

implement them." Daniels v. Williams, 474 U.S. 327, 331 (1986). The New Hampshire Supreme 

Court has held on numerous occasions that an agency has erred when it has acted illegally with 

respect to jurisdiction, authority, or observance of the law, has abused its discretion, or has acted 

arbitrarily, unreasonably, or capriciously. See, e.g., Gosselin v. New Hampshire Dept. of 

Corrections, 153 N.H. 696, 697-98 (2006); In re Chase Home for Children, 155 N.H. 528, 532 

(2007); Milette v. New Hampshire Retirement System, 141 N.H. 342, 344 (1996); Appeal of 

Lemire-Courville Associates, 127 N.H. 21, 32 (1985). The myriad changes in position contained 

in the July 15 Order reflect agency action which exceeds the Commission's authority, fails to 

observe the law, is an abuse of discretion, and is arbitrary, unreasonable, or capricious. Hence, 

the July 15 Order was issued in error, and rehearing and revision is appropriate. 

III. The Commission's Interpretation of Section 17 Is Erroneous. The 
Order Is Internally Inconsistent and Conflicts With Prior Orders. 

In addition to its incorrect analysis of Section 18, the Commission continues to advance 

an equally incorrect analysis of Section I 7, assetting that it "provides a basis for [it] to consider, 

in the context of a later prudence review, arguments as to whether PSNH had been prudent in 

proceeding with installation ofthe Scrubber in light of increased cost estimates." July 15 Order 

at 9. The Commission states that it gave notice of this point in Order No. 24,898, and that the 

current docket is the "later prudence review" discussed in that prior order. Yet in May of this 

year, nearly five years after Order No. 24,898,26 the Commission rejected this very same 

2~ The Commission incOITectly identifies Order No. 24,898. issued on September 19, 2008, as having been issued in 
2009 and notes that "[i]t is simply not possible, more than three and a half years later, to revisit that issue." Order at 
7. In fact, it is nearly five years since that order was issued. PSNH was entitled to rely on that order in proceeding 
with construction of the Scrubber knowing that the Commission had stated that it had no ability whatsoever, to "pre-

-33-

APP 168 



interpretation of Section 17. Order No. 25,506 at 17. The Commission there recognized that its 

current interpretation was contrary to its prior statements in Order No. 24,898 at 12-13. 

First and foremost, subsequent to the issuance of Order No. 24,898, the Legislature 

expressly exercised its retained control over the Scrubber project when it considered two bills 

during the 2009 Legislative session. The Legislature was well aware of the $457 million cost 

projection in the Fall of 2008. In January 2009 two bills (Senate Bill 152, "AN ACT relative to 

an investigation by the public utilities commission to determine whether the scrubber installation 

at the Merrimack station is in the public interest of retail customers," and House Bill 496, "AN 

ACT establishing a limit on the amount of cost recovery for the emissions reduction equipment 

installed at the MeiTimack Station") were introduced. These bills were designed to delegate 

jurisdiction to the Commission to investigate the Legislature's public interest findings and to cap 

prudent costs at $250 million. Indeed, the purpose of SB 152 was expressly set forth in Section 

I: 

The purpose of this legislation is to require the New Hampshire public utilities 
commission to investigate, in light of substantial cost increases now projected by 
Public Service Company of New Hampshire (PSNH), whether installation of the 
wet flue gas desulphurization system ("scrubber") at the Merrimack Station 
electric generating facility in Bow, as mandated by RSA 125-0:11 et seq., is in 
the public interest of retail customers ofPSNH. 

The Legislature, with full knowledge of the $457 million project cost estimate, rejected 

both bills, and in so doing, reiterated (through the Repo11 of the House Science, Technology, and 

Energy Committee) that RSA 125-0:11-18 did not place "a specific limit on the cost."27 The 

approve" its construction. The Commission's current reversal of course is wrong on the law, unfair, arbitrary and 
capricious. 
27 The Majority Report of the House Science, Technology, and Energy Committee noted as follows: 

In 2006, the Legislature had required the plant owner to proceed with the installation without placing a 

specific limit on the cost. The majority believes that to choose now to place an absolute cap on the cost at 
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Legislature never once indicated that the increased cost did not justify an 80 percent reduction in 

mercury emissions, nor did the Legislature relieve PSNH from the legal mandate to construct the 

Scrubber. PSNH again reported the cost estimates to the Legislature in June 2009, and June 

2010, with the same result. PSNH then completed the Scrubber at a cost of$421 million -

nearly ten percent less than the estimate before the Legislature. 

The Commission's July 15 Order is internally inconsistent. On the one hand it concludes, 

as it did in 2008, that nowhere in RSA Ch. 125-0 does the Legislature even suggest that an 

alternative to compliance with the Scrubber law may be considered by "retirement of the 

facility." Order at 6. On the other hand, it concludes exactly the opposite, namely, that Section 

17 permits it to determine whether PSNH engaged in "imprudent management of its generation 

fleet" if it failed to petition for retirement of its assets. Id at 8-9.28 

The Commission's reasoning is suspect. IfRSA Ch. 125-0 does not even suggesl that 

retirement is an altemative to constructing the Scrubber, how can Section 17 be read to provide 

that option? Moreover, what authority does the Commission, as an agency of limited 

jurisdiction, have to address an issue the Legislature didn't even suggest it could consider, and 

which the Legislature expressly decided not to grant when it rejected Senate Bill 152? 

this time would pose significant problems. While the majority recognizes that the increase in projected 
costs is significant, it is the role of the PUC .... to decide the amount of the funds to be recovered after 
completion of the project in a legal process known as a prudency review. This means that before the 
Company can be granted cost recovery it must provide justification for each expense before the PUC. 

Additionally, the majority believes that placing a cap on cost recovery at this time would be arbitrary and 
unconstitutional as it could amount to a taking. The majority was also concerned that the passage of this 
bill would lead to a pause or cancellation of the project. This would not only have significant 
environmental ramifications, but would also lead to the loss of several hundred short and long term jobs 
associated with the Project. 

N.H.H.R. Jour. 899 (2009) (emphases added). 
28 See footnote 9 for the "Hobson' s Choice" the Commission's July I 5 Order presents to PSNH. 
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Apart from this unexplained inconsistency, the Commission's logic is wrong as a matter 

of law. First, the Variance provisions in Section 17, as PSNH argued in the Motion for 

Rehearing that the Commission granted by Order No. 25,506, do not permit PSNH to avoid 

constructing the Scrubber. See PSNH Motion for Rehearing of Order No.25,445 at 12-19. 

Rather, Section 17 allows PSNH to seek a variance only in two limited circumstances: if it is 

necessary to vary the schedule for meeting the mercury reduction requirements by extending the 

date for compliance and to vary the level of reduction where achieving that level is, among other 

reasons, "economically infeasible." Id. If, as the Commission previously found, nowhere in the 

statute did the Legislature suggest that PSNH could avoid construction of the Scrubber by 

retirement, then surely the Variance provisions in Section 17 cannot be read to the contrary. 

Second, the Commission now says that Section 17 gives it jurisdiction to consider 

whether PSNH was prudent in construction of the Scrubber "in light of increased cost estimates." 

But the Commission has previously found that the Legislature "did not set any cap on costs or 

rates" and that the Legislature retained jurisdiction in RSA 125-0: 13, IX to review costs during 

construction. Order No. 24,898 at I 0 and 12. Since it also found in Order No. 24,898 that in 

RSA Ch. 125-0, the Legislature "rescind[ed] the Commission's authority to pre-approve the 

Scrubber installation under RSA 369-B:3-a" Section 17 presents no basis to reassert jurisdiction. 

Based on the language of Section 17 itself and the Commission's prior orders, the 

Commission has no authority under Section 17 to revisit these issues and consider whether the 

Scrubber should have been built, whether the overall cost of the Scrubber was "too high," or 

whether PSNH should have considered retiring or divesting Merrimack Station in lieu of 

installing the Scrubber as mandated by law. As a result, in addition to the analysis of Section 18 
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above, it has no jurisdiction as part of its Section 18 prudence review to consider either the 

Variance provisions in Section 17, or retirement ofthe facility. 

Conclusion 

In 2006, the Legislature ordered that the Scrubber shall be built and operational in a very 

short time frame for a project of this size and complexity, and imposed significant disincentives 

and harsh penalties for failure to comply. In 2008, when the Commission first considered its 

jurisdiction to undertake any review of the project prior to completion, it found that RSA Ch. 

125-0 divested it of any jurisdiction to pre-approve the construction of the Scrubber or its 

overall costs, and that the Legislature did not even suggest that an alternative to constructing the 

Scrubber could be considered by the Commission. The Commission was quite clear: the 

Legislature had expressly limited its jurisdiction, as it was entitled to do. 

Despite these very clear rulings, and only by applying suspect logic to one sentence of 

one section of RSA Ch. 125-0- a section that directs the methodology for recovery of the costs 

of complying with this mandated public interest project -the Commission now revisits its early 

decisions and attempts to reassert jurisdiction after the fact, when the Scrubber is complete. 

Seemingly, the Commission asserts that it may deny PSNH some or all of the costs of 

constructing the Scrubber (even prudent costs) if it finds that economic conditions or regulatory 

requirements at some unspecified point should have allowed PSNH an ability to escape the 

construction mandate - an authority the Comi11ission previously claimed it did not have. 

The Commission's constantly changing decisions regarding RSA Ch. 125-0 demonstrate 

incorrect reasoning which is inconsistent with the Jaw, is arbitrary, capricious, and constitutes a 

denial of Due Process protections. The Commission' s theory of how it could deny recovery of 

the prudent costs of complying with the requirements of the Scrubber Law would result in an 
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unconstitutional taking contrary to Part I, Art. 12 ofthe New Hampshire Constitution and the 

takings clause of the Fifth Amendment to the U.S. Constitution. 

Discussing the duties of this Commission, the Supreme Court has stated, "If this agency 

is to serve a judicial function, it will have to comport itself accordingly." The Court continued, 

"By such a standard, we avoid turning utility matters into a political football, as often can occur 

in the twelve States where public utility commissioners are elected." Appeal of Pub. Serv. Co. of 

New Hampshire, 122 N.H. 1062, 1074-75 (1982). The Commission's constant revisiting and 

changing of decis ions and legal interpretations regarding the Scrubber Law has turned its 

decision-making process into the very "political football" which the Supreme Court stated must 

be avoided. 

In this case, the Commission is acting in a judicial capacity concerning significant 

property rights. It is the Commission's duty to interpret and uphold the Scrubber Law as it exists 

- not try to re-write and revise that law years after the Scrubber has been built and placed into 

service. The Scrubber Law uses plain and ordinary language; it mandated installation and 

operation of Scrubber technology at Merrimack Station by July 1, 2013. PSNH complied. The 

Scrubber Law requires that the Commission shall allow the recovery of all prudent costs of 

complying with the law. The Commission's independent engineering expert, Jacobs 

Consultancy, Inc. found PSNH's conduct of the Scrubber project to be prudent.29 Just as PSNH 

29 "The New Hampshire Clean Air Project at Merrimack Power Station was a well-defined and documented effort . 
The PSNH team did a thorough analysis of the technical requirements prior to initiating the project, availing 
themselves of various industry specialists to strengthen their findings. PSNH followed rigid corporate procedures to 
ensure compliance with both regulatory and prudent business requirements." New Hampshire Clean Air Project 
Final Report, Jacobs Consultancy. Inc ., Sept. I 0, 2012 at I 0, filed in Docket No. DE 11 ·250. Even this independent 
expert found that, "This Act, as amended in June 2006, specifically required PSNH to reduce mercury emissions by 
80 percent using wet flue gas desulphurization (FGD) technology ." (Emphasis added). 
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complied with the law, it is now the Commission's legal duty to likewise comply by providing 

PSNH recovery of its costs of compliance. 

For all these reasons, the July 15 Order should be reconsidered and revised to avoid 

unconstitutional results and to reflect the unequivocal intent, findings, and mandates the 

Legislature clearly enacted into law. 

Respectfully submitted this 9th day of August 2013. 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

By Its Attorneys, 

~~ 
Robert A. Bersak, NH Bar #10480 
Assistant Secretary and Associate General Counsel 
Public Service Company ofNew Hampshire 
780 N. Commercial Street 
Post Office Box 330 
Manchester, New Hampshire 03105-0330 
603-634-3355 
Robert.Bersak(a)PSNH .com 

McLANE, GRAF, RAULERSON & MIDDLETON, P.A. 

Wilbur A. Glahn, III, NH Bar # 93 7 
900 Elm Street, P.O. Box 326 
Manchester, New Hampshire 031 OS 
(603) 625-6464 
bi ll.glahn@mclane.com 
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CERTIFICATE OF SERVICE 

I hereby certify that on August 9, 2013, I served an electronic copy of this filing with each 
person identified on the Commission's service list for this docket pursuant to Rule Puc 203.02(a). 

Robert A. Bersak 
Assistant Secretary and 
Associate General Counsel 
Publie Service Co. of New Hampshire 
780 North Commercial Street 
Post Office Box 330 
Manehester, New Hampshire 03105-0330 
(603) 634-3355 
Robert.Bersak@psnh.com 
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APPENDIX 

Table of NHPUC Decisions Cited 

Order Docket Date Utility Docket Title Order Title 
No. 

23,443 DE 99-099 04/19/2000 PSNH Proposed Order 
Restructuring Approving 

Settlement Settlement with 
Modifications 

23,549 DE 99-099 09/08/2000 PSNH Proposed Order 
Restructuring Addressing 
Settlement Motions for 

Clarification and 
Rehearing, 
Amended 
Settlement 

Agreement and 
Financing 

Issues 
24,898 DE 08-103 09/19/2008 PSNH Investigation of Decision 

PSNH Concerning 
Installation of Statutory 

Scrubber Authority 
Technology 

Station 
24,914 DE 08-103 11/12/2008 PSNH Investigation of Order Denying 

PSNH Motions for 
Installation of Rehearing 

Scrubber 
Technology 

Station 
24.940 DE 08-053 02/06/2009 PSNH Class IV Order 

Renewable Consolidating 
Energy Dockets and 

Certificate Annulling Class 
Eligibility IV Source 

Application for Certification for 
Certain Existing Certain 

Small Hydroelectric 
Hydroelectric Facilities 

Facilities 
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24.966 DE 07-108 05/01/2009 PSNH 2007 Least Order Denying 
Cost Integrated Motions for 
Resource Plan RehearinQ 

24.979 DE 09-033 06/19/2009 PSNH Petition for Order Defining 
Approval of the Scope of 

Issuance of Proceeding 
Long Term Debt 

Securities 
25,008 DE 08-145 09/01/2009 Freedom Petition for Order Denying 

Logistics/Halifax- Investigation Petition 
American Energy into 

Modifications at 
Merrimack 

Station 
25.050 DE 09-033 12/08/2009 PSNH Petition for Order Denying 

Approval of the Motions for 
Issuance of Rehearing 

Long Term Debt 
Securities 

25,332 DE 08-103 02/06/2012 PSNH Investigation of Order on Motion 
DE 11-250 PSNH for Protective 

Installation of Order and 
Scrubber Confidential 

Technology Treatment, 
Station/ 

Investigation of 
Scrubber Costs 

and Cost 
Recovery 

25.346 DE 11-250 04/10/2012 PSNH Investigation of Order Granting 
Scrubber Costs Temporary 

and Cost Rates 
Recovery 

25,398 DE 11-250 08/07/2012 PSNH Investigation of Order Regarding 
Scrubber Costs TransCanada 

and Cost Motion to 
Recovery Compel 

25,445 DE 11-250 12/24/2012 PSNH Investigation of Order Regarding 
Scrubber Costs TransCanada's 

and Cost Motions to 
Recovery Compel 
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25,506 DE 11-250 05/09/2013 PSNH Investigation of Order Granting 
Scrubber Costs Motion for 

and Cost Rehearing in 
Recovery Part 

. 25,546 DE 11-250 07/15/2013 PSNH Investigation of Order Denying 
Scrubber Costs Second Motion 

and Cost for Rehearing 
Recovery and Clarifying 

ScQil_e 

-43-

APP 178 



THE STATE OF NEW HAMPSHIRE 
BEFORE THE 

NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSlllRE 

Investigation of Merrimacl{ Station Scrubber Project and Cost Recovery 

Joint Objection to Public Service Company of New Hampshire's Motion for 
Rehearing of Order No. 25,546 

NOW COMES the Office of the Consumer Advocate ("OCA"), TransCanada 

Power Marketing Ltd. and TransCanada Hydro Northeast Inc. (together, "TransCanada"), 

the Conservation Law Foundation ("CLF") and the Sierra Club ("SC") (collectively, the 

"Moving Parties"), and objects to Motion of Public Service Company ofNew Han1pshire 

for Reheming of Order No. 25,546 dated August 9, 2013 ("Motion") pursuant to Admin. 

Rule Puc 203.07(f). In support of this Objection the Moving Parties state as follows: 

1. On July 15, 2013 the Commission issued Order No. 25,546, an order 

responding to the Joint Motion for Reheru.ing, Clarification and/or Reconsideration of 

Order No. 25,506 submitted by the Moving Parties. On August 9, 2013 Public Service 

Company ofNew Hampshire ("PSNH") submitted the Motion to which the Moving 

Parties are now objecting. In the Motion PSNH argues that "[t]he July I 5 Order conflicts 

with prior orders, is internally inconsistent, ignores the plain language of the statute and 

constntes the statute in a way that renders it unconstitutional." Motion at 1. 

2. The Commission may grant rehearing when a motion states "good reason 

for the rehearing." RSA 541:3. Such a showing may be made "by new evidence that was 
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unavailable at the original hearing, or by identifying specific matters that were either 

'overlooked or mistakenly conceived."' Verizon New Hampshire Wire Center 

Investigation, 91 NH PUC 248, 252 (2006), quoting Dumais v. State, 118 N.H. 309 

(1978). See also Lambert Const. Co., Inc. v. State, 115 N.H. 516, 519 (1975). "A 

successful motion does not merely reassel1 prior arguments and request a different 

outcome. See Connecticut Valley Electric Co., 88 NH PUC 355, 356 (2003)." 91 NH 

;rue at 252. RSA 541:4 requires that a rehearing motion "set forth every ground upon 

which it is claimed that the decision or order complained of is tmlavl-'f'ul or unreasonable." 

3. In the Motion PSNH falls back on the same arguments that it has made in 

prior pleadings in this docket. PSNH al'gues once again that the scrubber law, RSA 125-

0:11-18 "mandated" them to build the scrubber and that PSNH "had no discretion 

whether to do so" (Motion at 1) and falls back on the nonsensical argument that this 

Conunission has previously rejected, that the law required PSNH to build the scrubber at 

any cost1 including an unconstrained entitlement to recover its w1capped costs in rates, 

with its self serving insistence that all legal and constitutional tenets of the Commission's 

rate making obligations and duties have be~n annulled. (Motion at 5)? PSNH' s 

arguments also once again ask the Commission to ignore its significant involvement in 

1 
See Order No. 25,445 (December 24, 21 03), pages 25-26: "PSNH's inteqxetation that the law required 

installation of the Scrubber irrespective of cost would have allowed PSNH, or another utility owner, to 
install scrubber technology costing many billions, a decision which flies in the face of common sense and 
would violate the principle of statutory interpretation that one avoid an illogical or absurd result when 
construing legislative language. In re Johnson, J 61 N.H. 4 I 9, 423 (2011) citing Weare Land Use Assoc. v. 
Town ofWe.am, 153 N .H. 510, 511-12 (2006); and in re Alex C., 161, N.H. 231, 235 (201 0) ciling State v. 
Gubitosi, 157 N.l-1 . 720, 723-24 (2008). It would not comport with the statute's express understanding that 
the mercury reduction requirement was part of a balanced approach that could be accomplished at a 
reasonable cost to consumers." See RSA 125-0:11, VIII . · 
2 See Motion at 5 {ln the Commission's review ofPSNH's actions and expenditures, there is "no cap on 
costs or rates" and the Commission lacks "any alternative review mechanism.") 

2 
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getting the law drafted and passed in 20063 and its active opposition in 2008 and 2009 to 

any and all efforts to study whether the project should proceed. PSNH undettook these 

efforts despite what amounted to almost a doubling of the projected cost to complete, 

significant changes in the demand for electricity as a consequence of a serious economic 

recession, declines in the price of natural gas, increases in customer migration and the 

prospect of significant other capital investments to address environmental regulations.4 

PSNH's arguments also ignore not only the plain language ofRSA 125-0:18 giving the 

Commission the authmity and responsibility to conduct a prudence review, but also the 

Commission's underlying long-standing responsibility and authority to conduct such a 

review.5 Adopting PSNH's a1:gument on this point would require that the Commission 

abdicate its constitutionally-derived mandate to balance investor and consumer interests 

in fixing just and reasonable rates. It would also require that the Commission disregard 

the va1·iance and prudence review sections of the law, contrary to one of the fundamental 

statutory construction principles, i.e. that statutes must be read as a whole, giving 

meaning to all of the provisions in the law. Appeal of Public Serv. Co. of NI-l., 141 NH 

1.3' 17 (1996). 

4. Taking PSNH's argument regarding what it says is the "mandatory cost 

recovery provision ofRSA 125-0:18" (seep. 2 of the Motion) to its logical conclusion 

would render the statute meaningless, contrary to principles of statutory construction, and 

3 See Gary Long's September 2, 2008 letter to the Commission in DE 08-1 OJ, page 2, where he says that 
PSNH "spearheaded" the collaborative effort tl1at resulted in the law and where he took credit for 
"crafting" of the Jaw. 
4 See Docket No. Oll-103 and the legislative history of SB 152 from !he 2009 legislalivt: sr::ssion. 
5 "Independent of RSA 369-B:J-a, the Commission has authority to require PSNH to evuluate the 
economics of its generation units and to take appropriate aclion ... in any relevant procet:ding and at any 
time, if we determine U1at it is imprudent for PSNH under the circumstances to continue operation of any of 
its generation units, we can deny recovery of the associated cosls through rates pursuant to RSA 369-B:J, 
IV(b)(l)(A)." Order No. 25,256 (July 26, 201 1), DE I 0-J 60, 96 NH PUC 407,428. 
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make a mockery of the prudence review requirement in RSA 125-0:18 and the 

Commission's underlying. authority to ensure that a utility's assets continue to be "used 

and useful". See RSA 378:28. PSNH goes even further when it says that the 

Conunission erred "because it fails to accept that the decision whether it was prudent to 

build the Scrubber was made by the Legislature in 2006." (Motion at 4.) Again, PSNH 

is blatantly and inesponsibJy asking the Commission to ignore the statutory requirement 

of a prudence review contained in RSA 125-0: 18 and longstanding precedent of this 

Commission. PSNH's argument, when taken to its logical conclusion, is patently absurd 

and contrary to principles underlying the necessity of public utility regulation to protect 

ratepayers from the abuse of a monopoly. Nowhere in the law does it grant PSNI-I such I 
I 

tmlimited discretion in spending on the scrubber project, nor does the scrubber law 

restrict the Commission's traditional and ftmdamental authority to act as the arbiter 

J 

. ~ 
i 

between the interests of the customer ru1d the interests of the regulated utility and to 

insme that rates are just and reasonable. RSA 363:17-a; RSA 374:2. In fact quite the 

contrary, a section ofthe scrubber law, RSA 125-0:18, explicitly requires that the 

Conunission conduct a prudence review. The Commission recognized this language in 

its order in DE 08-103, ReInvestigation of PSNH's Installation of Scrubber Technology 

at Merrimack Station, 93 NH PUC 564, 572 (2008), as did the New Hampshire Supreme 

Comt, in dismissing an appeal of the Commission's order in the 2008 docket for lack of 

standing, where it specifically said that "any potential injury the peiitioners may suffer 

would ru·ise only in a subsequent rate setting proceeding." The Court there cited to the 

language ofRSA 125-0:18: PSNH "shall be allowed to recover all prudent costs .. .in a 

manner approved by the [Conm1ission]. ' ' Appeal ofStonyjield Farm, 159 N.H. 227, 231 

4 
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(2009). As the Commission has noted, this docket is the prudence review and proceeding 

anticipated by the Commission and the Supreme Comt in these orders and PSNH's 

attempts to try to limit the Commission's ability to conduct a full and f~ur review should 

be rebuffed. 

5. It is. telling and ironic that in many forums and on many occasions PSNH 

has fallen back on the Commission's authority to review expenditures related to the 

scrubber project as justification for proceeding with the Scrubber project in the face of 

huge cost increases and market changes that would have led a prudent utility exercising 

"good utility practice" to take a second look at whether to continue with such a project. 6 

Yet it now argues for 1mprecedented and unconstitutional limits on that authority not 

supported by the language in the statute. 

6. In making its argument for rehearing PSNH also ignores vru.ious 

statements in prior Commission orders in this docket and elsewhere about its authmity to 

review for prudence that are consistent with what the Commission is saying in its most 

recent order. See e.g., Order No. 25,445, page 26 ("Finally, to read the variance 

provision as PSNH mges would lessen from PSNH, or any other utility owner, the 

6 See for example a bullet from a power point accompanying Gary Long's presentation to the legislature in 
2009: "When the project is complete, the NH Pllblic Utilities Commission will scrutinize every dollar spent 
on the project before any money can be recovered from customers through PSNII's rates." Attachment A. 
See also the transcript from the hearing on SB 152 where Gary Long says: "the Public Utilities 
Commission can and will see all of this stuff. They look at all these project things and they do pmdence 
review and they do a very thoro\1gh job ... they will do a very thorough job reviewing what we did ... That's 
done in the normal course of business. That's already provided for under current law." (p. 31 of AM 
transcript of hearing on SB 152). Also: "I mean the PUC has access to this data without any Jaw changed, 
and they certainly will look at it before, as Senator Gatsas says, anything goes in rate. L mean you really 
should take comfort in that. Lfthey think we did anything wrong, or didn't do anything well, tl1ey will 
certainly let us know, and we will be hearing that one out too." (page 32) "But if people think tl1~t we're 
O\lt of line, they have recourse through prudency review ... " (p. 33) "It is the normal standard for the Public 
Utilities Commission to review our actions and our decisions, and it's done in hindsight. So it certainly 
presents business risk, as you might have a difference of opinion." (p. 39) "But financially we have to be 
very, very conservative and we have to be very sure of what we're doing, because if we're reckless or if 
we're making bad decisJOns, it'll hurt, it'll come back onus." (p. 40) Attachment B. 

5 
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obligation to engage at all times in good utility management") (citing Public Service 

Company of New Hampshire, Order No. 20,794, 78 NH PUC 149, 160 (1993) and West 

Swanzey Water Company, Inc., Order No. 25,203 (March 25, 2011) at 7). See also Order 

No. 25,506 (May 9, 2013), pages 17.-18 ("PSNH, like any other utility owner, maintained 

the obligation to engage in good utility management at all times") (citingPublic Service 

Company of New Hampshire, Order No. 20,794,78 NI-l PUC 149, 160 (1993) and West 

81A,1anzey Water Company, Inc., Order No. 25,203 (Mmch 15, 2011) at 7); RSA 378:28 

("The commission shall not include in permanent rates any return on any plant, 

equipment, or capital improvement which has not first been found by the commission to 

be prudent, used, and useful. .. .')." See also Order No. 24,979, Order Defining Scope of 

Proceeding, DE 09-033 (June 19, 2009), page 18 ("In describing the scope of our review 

in this case as not encompassing matters related to the propriety of the scrubber 

installation, we note that we have an open docket, DE 08-1 03, in which we are 

monitoring PSNH's costs of construction of the scrubber technology at Merrimack 

Station. In that docket we will consider the prudence ofPSNH's actions during the 

construction of the scrubber, including whether it avails itself ofthe variance procedure 

under RSA 125-0: 17 in the event of escalating costs."). Finally, PSNH's Motion ignores 

the important language in the Order Denying Motions on Rehearing in Docket No. DE 

08-103 where the Commission said: "RSA 125-0:17 docs, however, provide a basis for 

the Commission to consider, in the context of a later prudence review, arguments as to 

whether PSNH had been prudent in proceeding with installation of scrubber technology 

in light of increased cost estimates and additional costs from other reasonably foreseeable 

regulatory requirements .... " [Emphasis added.] 93 NI-l PUC 564, 572 (2008). The 
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Commission's statements in Order No. 25,546 (page 8) that "the Scrubber Law does not 

allow PSNH to act in·ationally with ratepayer funds" and that "we have never construed 

RSA 125-0 to mandate that PSNH continue with the Scrubber's installation if continuing 

would require PSNH to engage in poor or imprudent management of its generation fleet" 

are thus entirely and necessarily consistent with what it has been saying all along in this 

and other dockets; by contrast, the interpretation that PSNH proffers is directly at odds 

with the Commission's prior orders. 

7. In the Motion PSNH says that the Legislature found as a matter of law that 

the installation of the Scrubber would be achieved at a reasonable cost to consumers. 

Motion at 4. For other reasons in this docket PSNH has argued that there is no need and 

no authority for the Commission to review the issue of whether the Scrubber was too 

expensive because it exceeded some preslm1ed price that appears nowhere in the law. 

PSNH Motion for Rehearing of Order No. 25,445 elated January 23,2013 at 7. Yet they 

are now arguing that despite this lack of specificity on costs in the law the Commission 

should give recognition to the finding that it would be achieved at a reasonable cost to 

consumers. They are in effect asking the Commission to take the reference in the law 

about the installation being achieved at a reasonable cost to customers as a blank check, 

to mean that no matter what it cost to build the scmbber it would constitute a reasonable 

cost to customers. This argument defies logic and ignores the legislative history from 

2006 which has been included in prior pleadings in d1is docket which clearly indicates 

that the Legislature v.ias told, based on information provided by PSNH, that the cost of 

constructing the Scrubber was a "not-to exceed" number of $250 million in 2013 dollars. 

In making this argument PSNH once again ignores d1e statutory requirement to conduct a 
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prudence review noted above and ignores reference in the law to this being done "with 

reasonable costs to consmners", RSA 125-0:ll,V, and the language ofRSA 125-

0:11 ,VIII: "The mercury reduction requirements set forth in this subdivision rcprese11t a 

careful, thoughtful balancing of cost, benefits, and technological feasibility ~U1d therefore 

the requirements shall be viewed as an integrated strategy of non-severable components." 

[Emphasis added.f 111e lack of"care" and "thought" to advance a strategy of"full speed 

ahead" advocated by PSNH to the New Hampshire Legislatme in 2009 in the face of 

multiple factors of concern defies conunon sense. 

8. The Commission's orders in this docket reinforce good public policy and 

protect ratepayers because they reinforce the obligation that regulated utilities have to act 

responsibly. The Commission's Order insures that utilities understand that they have an 

obligation, in fact a duty of care, to constantly engage in good utility management 

practices. See RePublic Service Company of New Hampshire, 87 NH PUC 876, 886 

(2002). Tllis is where PSNH's argument ultimately fails, because it does not recogtlize 

the scope and implications of a prudence review, wllich is what the Legislature clearly 

said it not only wanted, but expected. RSA 125-0:18. 

9. PSNH argues that .the Conm1ission's order is unconstitutional because the 

Commission's reading of the statutes constitutes a taking. To justify this claim, PSNH 

referenced the common law definition of a vested right for purposes of a talcing, stating in 

7 In his September 2, 2008 letter to the Commission in DE 08-l 03 cited above even Mr. Long noted, at p. 2, 
that the Legislature "performed a careful balancing of the costs and ensuing benefits" of the scrubber, 
though he failed to note that the costs that he refened to that the Legislature considered and that were 
referred to in the law were the S250 million figure provided to the Legislature in 2006, not the $457 million 
tlutt the estimate hml risen to in 2008. It is also quite ironic to review Mr. Long's continued references in 
this letter to the neetllo work on this project "on an ilccelerated basis" in order to "save money" and obtain 
"early compliance credits" given what has now turned into, on a temp0111ry rate basis (which did not even 
give PSNH the full recovery of costs for this Project that they requested), an additional cent per kWh onES 
customer rates. A recent response to a technical session discovery request now puts the total pmposed ES 
Scrubber rate at 2.19 cents/kwh. 
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part that an owner acquires a vested right when "relying in good faith on the absence of 

EmY regulation which would prohibit his proposed project" and " ... in spite of the 

subsequent adoption of ru1 ordinru1ce _prohibiting the same." Appeal of Public Service 

Company ofNe'l'l' Hampshire, 51 P_U.R. 41
h 298, 1069 (1982) (Citing: Henry and Murphy, 

Inc. v. Town ofAllenstown, 120 N.H. 910, 912 (1980)). In those two cases, the 

"subsequent adoption of Em ordinEmce" was cleru·ly post-facto. 120 N.H. at 911 and 51 

P.U.R. at 1064. In this case however, there was no "absence of any regulation." To the 

contrary the Commission's reading of the statutes is consi.stent with long-standing 

principles of public utility regulation recognized by the Supreme Court. A franchise is a 

special ptivilege granted to a public utility. Entergy Nuclear Vt. Yankee, LLC v. Shumlin, 

Docket Nos. 12-707-cv (L) 12-791-cv (XAP), Slip Copy, at 43 (2d Cir. Aug. 14, 2013) 

("[T]he 'franchise to operate a public utility ... is a special privilege which ... may be 

granted or withheld at the pleasure of the state."' (quoting Frost v. Corp. Comm 'n, 278 

U.S. 515, 534 (1929) (Brandeis, J., dissenting)). Public utilities do not have an unlimited 

right to recover all of their expendih1res, regardless of whether those expenditures were 

prudent or whether an asset for which they are seeking recovery is used and useful. 

PSNH would have the Commission repudiate or ignore this long-standing authority, to 

the ultimate detriment of ratepayers. 

10. As the New Hampshire Supreme Court has noted, citing Federal Power 

Comm 'n v. Hope Natural Gas Co., 320 U.S. 591(1944) "the constih1tion requires only 

that the regulatory body engage in a rational process of balancing consumer and investor 

interests to produce a rate that is just and reasonable." 130 N.H. at 274. "The import of 

Hope is that the constitution is only concerned with the end result of a rate order; i.e. that 
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it be just and reasonable." 130 N.H. at 275. As the Supreme Court noted in the Hope 

case: "The fixing of prices, like other applications of the police power, may reduce the 

value of the property which is hying regulated. But the fact that the value is reduced does 

not mean that the regulation is invalid." Fed Power Comm 'n v. Hope Natural Gas Co., 

320 U.S. 591, 601 (1944). In another case the Supreme Comt noted: "[R]egulation does 

not insure that the business shall produce net revenues, nor does the Constitution require 

that the losses of the business in one year shall be restored from future earnings by the 

device of capitalizing the losses and adding them to the rate base ... " Fed. Power Comm'n 

v. Natural Gas Pipeline Co. of Am., 315 U.S. 575,590 (1942). The takings clause of the 

5111 Amendment to the U.S. Constitution has not been violated in this case. As The 

Supreme Court held in Williamson Couniy Regional Planning Commission v. Hamilton 

Bank of Johnson City, 473 U.S. 172 (1985), a case "is not ripe until the government 

entity charged with implementing the regulations has reached a final decision regarding 

the application of the regulations to the property at issue." 473 U.S. at 186. Here, further 

hearings are scheduled for December 2013 . No final decision has been reached. The 

claim is not ripe. 

11. PSNH is now essentially claiming that the Scrubber J .aw is rigid and tied 

the hands of the Commission in setting rates- yet PSNH itself argued before the PUC, 

and eventually before the New Hampshire Supreme Court, that a law preventing it from 

recovering from ratepayers sunk costs of a nuclear plant was unconstitutional. 111e Court 

rejected PSNH's argument, explaining that the utility could not fairly shift risk back onto 

ratepayers for an unprofitable investment: "In cases where the balancing of consumer 

interests against the interests of investors causes rates .. . which [are] insufficient to ensure 
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the continued financial integrity of the utility, it may simply be said that the utility has 

encountered one of the risks that imperil any business enterprise, namely the risk of 

financial failure." Petition of Pub. Serv. Co. ofNH, 130 N.H. 265,277 (N.H. 1988) 

(quoting Pennsylvania Elec. Co.,;, Pennsylvania Pub. Uti!. Comm 'n, 502 A.2d 130, 134 

(Penn. 1985)). 

12. PSNH argues that the Commission has denied PSNH due process by its 

"repeated flip-flops in position and by its revisiting of issues without fair warning to 

PSNH of its obligations under law .... " Motion at 29. PSNH has known what the law 

(which it took credit for crafting and spearheading) provides since 2006, long before the 

company incl.ll'red any costs related to the Scrubber and it certainly is aware of the 

Commission's plenary authority to review and oversee the activities of regulated utilities 

affecting rates. See RSA 378:7. TI1e scrubber law contains no provision limiting this 

authority. It strains credibility to argue that PSNH did not have fair warning. What the 

Commission has done is to read the law logically and consistently. There is no "arbitrary 

decision-making" as PSNH argues. Motion at 31. 

13. PSNH's myopic assertions regarding due process disregard the statutorily 

and constitutionally-mandated duty of the Commission to balance both PSNH's and 

consumers' interests in establishing just and reasonable rates. Hope Natural Gas at 603. 

The Commission's fundamental responsibility to act as the arbiter between the interests 

of the regulated utility and the interests of customers under RSA 363: 17-a gives it 

authority to act within a zone of reasonableness. The "zone of reasonableness ... is 

bounded at one end by the investor interest against confiscation and at the other by the 

consumer interest against exorbitant rates." .Jersey Cent. Power & LighL Co. v. F.E.R.C., 
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810 F.2d 1168, 1177 (D.C. Cir. 1987) (quoting Wash. Gas Light Co. v. Baker, 188 F.2d 

11, 15 (D.C. Cir. 1950)). PSNH's unabashed assertion that there is "no cap on costs or 

rates" (Motion at 5) runs roughshod over consumer interests, and would be 

constitutionally infirm if accepted by the Commission. 

14. Moreover, because the order on which PSNH is seeking rehearing is an 

order regarding discovery and because this docket still has many procedural steps to 

complete, no hearings have yet been held and no final determination from the 

Commission on prudence has been issued and will not be until after those hearings are 

completed, any arguments about violation of due process are premature and misplaced. 

PSNH's Motion is completely disconnected iiom the subject matter of the Commission's 

ruling in Order No. 25,546 (July 15, 2013) and its progeny which at their core, address 

discovery disputes. 8 There is no need or legal authority compelling the Commission to 

repeatedly respond to PSNH's attempts to narrow the scope of the Commission's review 

at this stage of the proceeding. The Commission is statutorily empowered with plenary 

authority to supervise and review the actions of regulated utilities under its jurisdiction. 

See RSA 374:3. In addition, New Hampshire_ law takes a liberal view on discovery and 

favors disclosure. Yancey v. Yancey, 119 N.H. 197, 198 (N.H. 1979). Continuously 

rehashing and argui'ng over the extent of the Commission's authmity before discovery is 

complete and the evidence has been placed into record, is not a productive use of U1e 

Commission's resource and is delaying the Commission and the parties from proceeding 

to hearing in this docket. Finally, as the New Hampshire Supreme Court noted in Appeal 

of Public Service Co. of N.Ii, 122 N.II. 1062, 1073, clue process requires tl1at the parties 

8 Order No. 25,546 and Order No. 25,506 (May 9, 2013) resulted from Motions to Rehear the 
Commission's orders in response to Motions to Compel by TransCanada. 
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have an opportunity to have a hearing on the govemment's action. Hearings are 

scheduled for December; PSNH's opporttmity to file rebuttal testimony is November 15, 

2013. Thus, because PSNH will clearly have a f·ull and fair opportunity to present its 

case to the Commission, there cannot be a due process violation at tlus (discovery) phase 

of the proceeding. 

15. In terms ofPSNH's m·gument that the Commission's order misinterprets 

the interaction between RSA 369-B:3-a and the scrubbei" Jaw, they have it backwards . If 

the Legislature had intended to limit PSNH's or the Comnussion's authority to propose 

and approve the sale or retirement of Merrimack Station the Legislature could have done 

that. They did not. Instead, as the Commission correctly noted : "RSA 125-0:18 makes 

clear that PSNH retained the management discretion to divest itself of Merrimack 

Station, if appropriate. Likewise, under RSA 369-B:3-a, PSNH retained the management 

discretion to retire Merrimack Station in advance of divestiture." Order 25,546 at 8. 

Nowhere in the scmbber law, or elsewhere, did tl1e Legislature lin1it the discretion to 

retire or sell tlus asset,. let alone at least consider its customers m1cl re-think tl1e project 

under changed circumstances. There is no conflict between these two statutes. PSNH's 

argument that these two statutes are in conflict ignores one of the fundmnental ptinciples 

of statutory construction, that insofar as reasonably possible various statutes should be 

construed harmoniously. Petition o.f Mooney, 160 N.H. 607, 610 (201 0). That is exactly 

what the Commission has done in its orders. 

16. In the Motion, at page 11, PSNII notes that the Commission has 

recognized that the Legislature has retained oversight of the scrubber and reports to the 

Legislature on its costs. PSNH then goes on to say that it reported cost estimates to the 
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Legislature in June of2009 and 2010. Motion at 35. What it fails to mention, however, 

and what the responses to data requests in this docket show, is that PSNH !mew at least as 

early as May of 2008 that the project estimate had risen to $457 million, but it failed to 

report that increase in the cost estimate to the Legislative Oversight Conunittee when it 

made its annual presentation to the Conmuttee on June 18, 2009. See Attachment C to 

this Objection. The Moving Parties are pointing this out now as a response to the PSNH 

assertions in its Motion that it reported increased costs to the Legislatm-e and to ensure 

that the record is complete. This Jdnd of evidence will be important to consider as prut of 

the evaluation of whether PSNH behaved prudently, i.e. whether such actions on its part 

were "inimical to tl1e public interest" and whether PSNH conducted itself"witl1 the level 

of cru·e expected of highly trained specialists .... " RePublic Service Company of New 

Hampshire, 87 NH PUC 876, 886 (2002). 

17. PSNI-I has thus failed to raise any new arguments or to point out anytl1ing 

that was overlooked or mistalcenly conceived by the Commission that would justify 

reconsideration of Order No. 25,546. For fue reasons noted above ru1d included in the 

Moving Pru"ties' prior pleadings in tins docket, the Commission should deny PSNH's 

Motion for Rehearing. 

WHEREFORE, the Moving Parties respectfully request that this honorable 

Conm1ission: 

A. Deny PSNH's Motion for Rehearing of Order No. 25,546; and 

B. Grant such further relief as it deems appropriate. 

Respectfully submitted, 
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August~· 2013 

.. ~A· 
Susan W. Chamberlin 
Consumer Advocate 
Office of the Consumer Advocate 
21 South Fruit Street, Suite 18 
Concord, NH 03301 
(603) 271-1174 
StJsan.chamberJin@oca.nh.gov 

Douglas L. Patch 
TransCanada Power Marketing Ltd. 
TransCanada Hydro Northeast Inc. 
By Their Attorneys 
ORR & RENO, P.A. 
One Eagle Square 
Concord, NH 03302-:JSSO 
Telephone: (603) 223-9161 
.dpatch@ort·-reno.com 

Zachary M. Fabish 
Attorney fol' the Sierra Club 
50 fi' Street NW, 8th Floor 
Washington, D.C. 20001 
(202) 675· 7917 
7..achal'y.fabjsh@sierraclub.org 

N. Jonathan Peress 
Conservation Law Foundation 
27 N. Main Street 
Concord, NH 03301 
(603) 225-3060 
qjperessclf.org 
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August 1~, 2013 

Susan W. Chamberlin 
Consumer Advocate 
Office of the Consumer Advocate 
21 South Fruit Street, Suite 18 
Concord, NH 03301 
(603) 271-1174 
Susan.chamberlin@oca.nh.gov 

Douglas . Patch 
TransCan da Power Marketing Ltd. 
TransCrumda Hydro Northeast Inc. 
By Their Attorneys 
ORR & RENO, P.A. 
One Eagle Square 
Concord, NH 03302-3550 
Telephone: (603) 223-9161 
dpatcb@orr-reno.com 

Zacha M. Fa~~ f:!-Z!'!r 
Attorney for the Sierra Club 
50 F Street NW, 8th Floor 
Washington, D.C. 20001 
(202) 675-7917 
zachary. fab i.sh@sierrnclub.org 

mthan Peress 
Conservation Law FOlmdation 
27 N. Main Street 
Concord, NH 03301 
(603) 225-3060 
njperess@cl f. org 
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Certificate of Service 

I hereby certify that on this 1~ day of August, 2013 a copy of the foregoing 
motion was sent by electronic mail to the Service List. 

1049164_1 ~ 
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ATTACHMENT A 

Public Service Company of New Hampshire 
Docket No. DE 11-250 

Witness: 
Request from: 

Question: 

Gary A. Long 
TransCanada 

Data Request TC-03 
Dated: 08/24/2012 
Q-TC·014 
Page 1 of 31 

Reference the attached 31 page power point from the legislative history of SB 152 from the 2009 session 
of the NH Legislature, who produced this document ? By whom was this person or persons employed ? 
Who testified before the Legislature on this power point ? 

Response: 
The document was produced through a collaborative effort of several people at PSNH. Gary A. Long 
testified before the legislature on this topic, althou.gh his testimony did not present this document In 
significant detail; rather, the document was provided to legislators and referred to during Mr. Long's 
testimony. 
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s PSNH has legally binding, firm price contracts .in place for major 
·con1po.8enls of projeGt 

$ W.he.n the project is complete, the NH Pub'lic UtHities Commission 
wi.q scr.uth:t.ize· ·~very do liar spent on the ·.project before any money 
can be rec.oyered fro.m custo.mers through P~·N~H's rates 

~ PSNH customers {esp. com.rnercia:l .customers) ..can -sw·itch to a 
different energy- supp·Jier at .any Ume to avoid ·.paying costs 
associated ·with the scrubber 

• The bottom .Jine: 

Installation of the scrubber at $4SZM continues to be a better 

.... ·- ·- · : ~ 

option for .PSNH customers than purchasing replacement energy._ .. ·_-·-· fir~ 
in the. open market · :8 !l 
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ATTACHMENT B 

Date: 
Time: 
Room: 

March 13, 2009 
9:00a.m. 
Reps Hall 

. r 
.• t . ' 

The Senate Committee on Energy, Environment and Economic Development 
held a hearing on the following: 

SB 152 relative to an investigation by the public utilities 
commission to determine whether the scrubber 
installation at the Merrimack Station is in the public 
interest ofretail customers. 

Members of Committee present: Senator Fuller Clark 
Senator Merrill 
Senator Lasky 
Senator Cilley 
Senator Odell 

The Chair, Senator Martha Fuller Clark, opened the hearing on SB 152 and 
invited the prime sponsor, Senator Janeway, to introduce the legislation. 

Senator Harold Janeway, D. 7: I won't begin in 1960, 49 years ago, when 
the first unit began operations. Rather I'll focus on the legislative history 
that is relevant to what we're talking about here today. 

It begins in 2002 with House Bill 284, which was known as the New 
Hampshire Clean Power Act. Gary Long was there for that, and has been in 
attendance at all subsequent issues related to this. 

Representative Jeb Bradley presented his bill to this same Committee, one 
member of which now sits with distinction on the Public Utilities 
Commission . In Bradley's testimony, he discussed trading pollution credits, 
energy effiCiency initiatives and mercury. And here's what he said. 

He said: " ... and lastly you will hear discussion that we're not doing enough 
on mercury control." This was back in 2002. "Mercury is a serious 
pollutant, it is a potent neurotoxin, has significant adverse .health effects, 
particularly for women of childbearing age and fol' prospectiv~ babies." 
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Testimony in the House indicated that the likely emissions.Jrom these plants 
range from 30 lbs. of mercury emitted to as much as 330, and it ~was .our DES 
that estimated the higher number. In an EPA website, the . iow.~r ;number. 
It is rational, therefore, to do what this bill proposes to do: test PS New 
Hampshire's facilities for the actual amount of mercury, wait for the EPA 
regulations on mercury; which are expected to occ~ in the next several years, 

·and then deVise a ·strategy that would have. to come back to ,this 'Legislature 
at some point in tim·e.for enactment in the futu~~ .. · ·.- -· ·. . - ' ·. . ... . 

"That," he said "is a , rational ·re:;;ponse·, ~specially i:q. gg}).t of what you folks 
and those of:hs· in th:'e· ~House. have dan,e;· w.hl.cl;t i~ . fight for lower mercury 
levels frori:t tb:e w·aste to energy facilitl.es.":· . . ~ .. :. ·' ·., ·::·: ;.· 

-~ .. ~ . . ~- -:, .~i :_f~ ~ · 

So, the issue did come back to the Legislature ·four years later, and it 
appeared in the form of House Bill1673, which had s:ubsumed a Senate bill, 
it was Senate Billl28; with ~. similar thl.·ust. Ang th!lt w_as the Qill that gave 
Public Service of New Himpshire its marchl?.g orders~ June 2006. 

(}.¥'/ 

. ( 

1 want to just quote from the summary of that particular meeting, when 
Senator Odell brought the bill to the floor on the Senate. He said: "This bill 
provides for an 80 percent reduction of mercury emissions from coal burning 
power plants by requiring the insta1latio'n of scrubber .technology · no later ( '·. 
than July 1, 2013, and provides econ.omic incentives for .earlier installation 
and g1·e~ter redJ:tctions in emissio~s." InCidentally, Senate ;Research has 

· compiled a full histoty of those two bills. It's fr ·:ra.thel' s-ubstantial packet, but 
certainly you'll want to have that available to you as~ reference as you work 
your way along. .. · · · 

Clearly, the most frequently asked question that r get, in various forms, is 
essentially "why stir the pot? The company is moving ahead as directed." 
"Get over it," some of them add. An·d so I wa:rit to try to· respond to that 
question this morning. · ·. · ' 

First of all, the projected cost has, as I think everyone knows, risen sharply, 
about 80 percent. I personally don't feel that that's . the most important 
issue, and it's one that I suspect will be ·answered fairly fully today, but it 
was one that certainly got everyone's attention. An extra $200 millibn plus 
is a sizeable sum. But I think more important, at least to me, is the fact that 
there have been major changes in the fundamentals that do bear on this issue 
since that particular action was taken. And so I would ask, in response to 
the question of "why stir the pot," I would. ask, would you invest today based 
on w·hat yott knew two and ·a half years ago or what you know now? And to 
me the answer is, . I would want to take into consideration those things that 
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are known now before making my decision. So I'm essentially firmly in the 
camp of those who believe that we should be open to new information. 

So then the .question is, what is new and what is relevant'? My answer, I will 
try to keep it brief, but is fairly detailed. First of all, the industry is 
undergoing much change, and more in recent years than probably in multiple 
decades prior, to when it was a fairly simple business and was all regulated. 
Oversimplified, back in the perhaps good old days, the more power you sold, 
the more plants you could build, the larger the investment base on which you 
could earn a retmn. This was the "live better electrically"era. Then came 
deregulation and things got messy. But none of that is particularly new. 

But there are new things that have developed over the past two and a half 
years ~that we really do need to think about. First of all, the environmental 
pressures have ramped up considerably. Even with the Bush 
Administration's denial of many environmental issues and climate change, 
these things have built up during the past few years and it is clear with this 
change in administration that we now have, we now face considerably more 
regulation and more pressure to act. Coal plants, the best of them, still emit 
substantial pollutants of various sorts, as you well know. They're a major 
source and are going to come under special pressure. 

Another issue that's become substantially more of a factor than it was in past 
years is this whole question of energy independence. Where do we get our 
energy from? And that brings in the drive towards renewables. As many of 
you know, we have a goal of 25 percent renewables here in New Hampshire 
by 2025. We're a fair ways from that now, but that's something that clearly 
is going to be a factor, and coal definitely is not a renewable . The carbon 
dioxide, which has been a major force and continues to be a major force in 
climate change, is going to come under pressure. I think there's, most people 
would agree, there's a high likelihood that we will see a cap and trade 
program from, which attempts to deal with that issue. The evidence for 
climate change, unfortunately, continues to gtow. · 

Efficiency is something that has become more evident over the past few 
years. Efficiency measures are now paying off, and we're actually seeing a 
change in the long term growth curve in the demand for electricity as a result 
of that. But the whole efficiency thing is really just beginning to break 
through. The potential savings in commercial buildings, in homes, and these 
aren't efficiencies that mean turning off your heat or turning off your lights, 
it's just investing in efficiency measures that are going to make a substantial 
difference and are going to bend the growth curve as we look out into the 
future. 
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So the slowdown iii demand for .elee~ricity that w~'_ve - seen· over .the past year ( 
or more, while 'it's been· exaggerat'ed-by the slo.wdown; i~ the·:economy, has 
more to it than that. Texas Utiliti_~s for instance; one of the major utilities in 
the country, I think reporhrd'a· six-t>'ercen.t·'iiecline.inlsale$··last.year; .closing a 
n'uiriber 'of·plants. ·Thl.s is·sbmethilig that's ·gO"fug:· a:n :ind:Ustry-wide •. ,. So· we 
nave 'to' think about the effects of effichirici~s~ The! Obama.'Adlhinistration, as 
I'v'e· mentiorted~ is. now pu~hmg .·.irieentiv'e\s· Jo{ :'@Ji ter ·: ~ustain~b{llty and 
corine'cted· to that, I wouid say,. is rthe prospect for.- a:· s~bstifntial 'nhP:iber of 
johs. Many·· of the programs that -we:ve:1seert· frii .the' stimulus· pl;'ograin that 
will COllie to New Hani:p~hlte will brihg some. ·:rri9Iiey 'ta areas:·where there ;'can 
be a lot of good jobs and -a lot· of'suhstantiafb.~:rie~t1:: ·::::'? ·. ··o·· ·' '· ,:-. . ·. ~ \J : . .. - ' ' ·.· : ·. . : 

Another thing that :we have to··ra.ctor iii is th~:-likelihood of high; .increasing 
standards, higher. thresholds for :ni~rcury, ·afi:i.·an.g. ·obher things, 'that .will face 
us '· i~ 'the perl.od ahead. So I th_~kifs:li.inpott~t;whep:. irEdook ~t this issue 
that ·we k.eep· that hi mind. I do'h'.t .see thiEf.as r~1jly.~tvio. :path~. th~t diverge, 
one good, oris bad. We're ·still, Ws still realiy:orie·'pa.th;·;bU:t I- think-tl,le path 
that we're moving along is ·'moving through ·a landscape . that h~s oha,.nged. 
dramatically. · · ., .. .'.-... · · ·_ · · 

·I. 

So the question is, do we adapt and adjust to that ·ch~nging·landscape or do 
we essentially go ahe~;~.d without consideration to what's happening all around ( · . . 
us? And that is essentially what needs to be studied. I know tha,t it's hard 
to swallow, even for the short term, because it's a major project and it's been 
a long time in building and it's underway. But lfeelvery·strongly that what 
we~re seeking here, which is a study, a relat1ve1y short study, is nece1;1sary. 
And I think that that's the least that we can do··.for the· ratepayers. I'm 
reminded of an old musical which was called "Th~· K,ing and I," which was 
about the king of Siam and he had· a governess he brought in to ·rai-se his 
kids. · And the governess .ta\:l.ght him that inost ·of his .views were tot.ally out 
of line with reality and ·eventually he ·was broU:~ht arou~d to. 'her way of 
thinking, and there was a song in that where the ;r:~frain was, "I think I want 
to think it through again." So all I'm asking is th~t. you give ~sa chance to 
think this throtlgh again. Thank you. 

Senator Martha Fttller Clark D. 24: Thank. you ·~ery mU:ch, Senator 
Janeway. Are there questions from the Committee? Senator Odell. 

Senator Harold Janeway. D. 7: Good morning. 

Senator Bob Odell. D. 8: I appreciated very much the history of the 
background on this legislation, because I think that's very important, about 
where we've come from. And I was going to ask that question had you not. 

APP 201 



5 

raised that. But I also want to add a couple of statements and then ask for a 
response. · 

And that is that in 2006, the vote on the Senate floor was 22-·2 to go forward 
with the scrubber, and let me put it in the simplest of terms. There was a 
different party in charge at that time, the Republicans were in the majority. 
I chaired 'this Committee, for example. We became convinced, that is some of 
us, that the public health danger to children and young women of 
childbearing age was so compelling that we needed to take action right then. 
Two hundred and fifty million dollars to me sounded like a huge amount of 
money, huge amount of money. But I think of the child that is born today or 
a mother about to conceive in Manchester 'or in some other community east of 
here, and I say if that child's public health interest, the prevention of cancer, 
was to be $1.00, I would be for it, But for each of those children, if the price 
was $2.00, I would still be for it. This to me is a public health issue. We 
fought very, very hard to get consensus within both parties to pass this. bill . 
. We understood there would be new technology, new advances, but we didn't 
want to do exactly what's happening in this room today, consider putting it 
off one 1nore time, over and over again. 

And it's coD:!-e me not as a debate about public health, but when a lobbyist or 
the advocates of your bill drive to Lempste1·, New Hampshire and sit down 
and say we represent commercial ratepayers. And I say, who ratepayers? 
Well, 28 ratepayers, commercial ratepayers. And, I say okay, I represent 
55,000 people here who are wor.ried about jobs, they're worried about public 
health, they're worried about cancer, they're worried about pollution.. And I 
just have the greatest trouble of going back and looking at what we '-:Vent 
through in 2006, which I thin~ was one of the high points of my time in tlie 
State Senate, passed this bill, and then come today, have somebody say, oh, 
but you might have not known enough to go forward. 

I know something about young people and children who suffer with cancer. 
We had a presentation yesterday ·morning about CHAD. We saw two 
children with cancer. If I were to be here today and not. do everything I can 
to get this scrubber up, inadequate as it may be, I think I would have failed 
the mission we adopted as a policy of this State of New Hampshire in 2006. 
I just come to you today and I would say, Senator, would you consider letting 
us go ahead with the scrubber, meanwhile, go ahead with the study on the 
side. Three months, six months, whatever it is. I'd rather have you do a 
good st·udy, but let's get on to the scrubber from the standpoint of public 
health, nothing else . Two hundred fifty million, five hundred million dollars, 
children, women who could be pregnant, cancer, I just can't turn back. 
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Senator -Harold. Janeway, D. · 7: ·· · :.:· That~s a go·od statement and I can't 
disagree. There's nothing in this bill that actually says stop. It says please 
study. And I ag'ree about mercury. I think, when I. think abop.t dealing 
with this mercury· and yot.1 tli:iiik ibo'ut tryi11g to reinove whatever,· 80 percent 
of 140 lbs: ·out of; I'm not SUl'e ofthEf arithmetic, I thirik it's a billion pounds of 
coal, I don't. see now it works·,·hti~ it does take scni'e-'Ihajor-action to ·do it. So, 

. as I say,·pieas'e, the bill does not reqtil±e a :h~ltl;>, - ··· ·. ·. 
' .. -. . ... ~ . . ·' :~ } : . . . . ·.- .·· . -. ·. . ~ -. 

Senator Martl:ia·Fuller Clark. '.ri. 24: · .: Fellow ~p? ··· ···· 
. :· :, . •. . " t . . 

Se'nator B"oh 'Odell. n:: 8: That's f:i.rie.-··. · 
. · -:- ! : ~ . • :;.:'' . . ~ ~ : '.. . . 

Sertafor Martha Fuller Clark. D.· 24:· ,. iU."e ther'e additibria1 questions from 
members of the ·committee? Tha~ you vezy much, Senator J arieway. · . . . . ·, . . - ~- .. . - . 

Senator Harold Janeway, D. 7: · ·Thank you, Senator Clark. ... ' . 
~" 

..... : . . . ~~ . ., .' 
Senator Martha: Fuller Clark. D. 24: I'd n·ow like to ·e:an·-upon Senator 
Gats as. 

( 

Senator Theodore L. Gatsas. D. 16: Thank you; Madam. (!hairman, 
members of the Committee. I'm Senator Ted Gatsas, I represe~~~ thehtowns ( .· ... 
·of Dunbarton, Bow, Hooksett, Candia and Wards 1, 2 and 12 in 'IV1anc ester. 
rm here to sp~ak against both the bill and the amendment, ·· I think the 
Committee needs to consider some things. You have an amendment before 
you that says, and we've heard that possibly they could: report out in-90 days. 
There was different testimony that came out in tne House hearing· a. few days 
ago. At the end of 90 days when you get that report, what do we plan on 

. doing? Calling a special session to close the project? Being here in the same 
position we ~re today? We have· a project that's going· at full force. · By 
October, it's going to be well into the project. So what are we attempting to 
do at that time? 

And Senator Odell, I'd like to, because history is very important. And I. 
think that we need to talk about the history of this bill from the beginning, 
because in the Senate, House, Senate Bill 128 was before th_e Senate and I 
was on Energy, on that committee, and Senator Johnson was the Chairman. 
We listened to testimony and we saw sheets that were passed out of the red 
zones in the State of New Hampshire. Those red zones were very appaxent 
in Raymond-Exeter. They were absolutely fire red. I think it's important 
that we all understand that this is a health issue. This was about taking 
mercury out of the air, not anything else . 
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There was an amendment that came out of that committee on Senate Bill 
128, and what it said was that the total mercury emissions from all affected 
sources, burning coal as a fuel, of 50 lbs. per year beginning July 2008. So 
the amendment that came out of that Senate committee forced Public Service 
to remove mercury by 2008. Well, that got everybody's attention and it got it 
pretty quick, because the acceleration that we had in that bill was that all 
mercury would have been removed by 2011. So that's the true history of the 
bill, and that's what got the sides together at a table. An environmentalist 
coming in and saying, that's a great amendment, we're thrilled to death by it. 

I think another important issue is that .when you talk about history, that 
there is a committee report on Senate Bill 128. And there were a lot of 
questions asked and a lot of discussions. I think the most important one, 
though, is that when you go back, and I'm going to quote, the Conservation 
Law Foundation came in and they were discussing the legislation. And 
here's the question: 

Senator Gatsas: . Thank you, Mr. Chairman. And I quote: "Do you know 
that a dollar increase is a 15 percent increase on rates? Do you believe that 
the ratepayers should absorb all of that?" 

That was my question to Ms. Gerard. 

"Well, right now the law says they WO'Llld. But I believe the ratepayers have 
absorbed it in the past and probably should. I will say this, though, after 
Representative Hennessy's remarks." 

So at the time when we heard that it might be a dollar and there was not one 
question about a $275 million cost. That was an awful lot of money back in 
2005, and nobody raised the question about cost. 

So the amendment and the legislation do one thing - kind of look, turn back 
the history of time and look at Seabrook. Delays there cost an awful lot of 
money to ratepayers throughout the State of New Hampshire . There is more 
cost and less study of RGGI. We passed a piece of legislation last year called 
RGGI. There was less study. This bill, when it 9ame t hrough the Senate 
about removing mercury, took two years to look at. The cost to the 
ratepayers in the State of New Hampshire with the cost of RGGI is going to 
be more than what the scrubber costs us. The difference is, that in the RGGI 
costs there's no C0 2 that's coming out of the air, there's no technology that 
takes co~ out of the air . There is technology to take mercury out of the air 
and save lives. 
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I know. that people may be a little confused of .why Jim standing here and ( 
supporting Public-SeJ;"vice and their efforts to move forward. I think Gary 
Long · and I have had our discussions in the .. past about what rate.payers 
should be paying and what they shouldn't be paying ... But there is a time to 
talk about prudency and -that's when the proj¢ct is done and costs are in. 
And maybe at that time 'I say, well wait, the ratepayers .shouldn't be paying 
for all of this, the stockholders should be pay-ing for some of it. But none of us 
shciuld take a .· position today to stop ...the · 'project, until that project is 
completed and we have an understanciing of.what the cost is. Because then 
maybe Gary Long ~nd I will have a cliffere~ce of opinion. We've done it in the 
past, but now .I stand -with him and say that that project· ne~ds to be 
completed because for eyery home 'iri the ,Town of Bow, if.that proje~t is closed 
and Public Service closes Merrimack Station; for every hom~ that's assessed 
$300,000 in the Town of Bow, it's. an increase of $800 a year in taxes. · 

.· . . 
Let's not forget the railroad that delivers the coal. My bet is, tha~s ~primary 
source of income and they may not be going up that railroad much longer. 

So we don't need the PUC to look at it. They've looked at it. As a .matter of 
fact, they probably might take 84 sessions like they did with energy efficiency 
to come out and tell us how to spend the money. It's ·probably going to take 
84 sessions for them to study what to do with the RGGI money. So, we don't ( . 
need delays. We don't need the closing of the Merrimack Station. We need '-
this project to move forward. Thank you. 

Senator Martha Fuller Clark, D. 24: Thank you, Senator Gatsas. Are 
there questions from the Committee for Senator Gatsas? Seeing none, I'd 
li~e to call upon Senator Letourneau. 

Senator Robert J. Letourneau, D. 19: Good morning. 

Senator Martha Fuller Clark. D. 24: Good.mornin&· 

Senator Robert J. Letourneau, D. 19; Good morning, members of the 
Committee. Senator Odell, I remember very well serving on that committee 
when you were Chair, and I. remember the bill passing and the discussion 
that took place. Today is a whole different discussion. 

Madam Chairman and .members of the Committee, for the record, I'm Bob 
Letourneau and I represent District 19, the towns of Derry, Hampstead and 
Windham. I believe this legislation poses a great risk to the residents of my 
district at a time we can least afford it. As you may know, the electric 
market reliabilit)r, ability has been a concern of mine throughout my tenure 
in the Legislature. That said, I have admired the way the Legislature, 
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regardless of political party or ideology, has been able to move New 
Hampshire forward on energy issues without creating undue risk for our 
state. While other states have rushed forward with untested policies or 
ideas, they have many times resulted in drastic results and costs. We have 
remaine~ steady, ·determined and cautious in Ollr movement forward. 

I believe Senate Bill 152 will take New Hampshire down a new and risky 
path, where the foundation of our energy infrastructure is left exposed and 
unstable in a way to force our state in a new and untested and unreliable 
direction. While the stated purpose of this bill seems harmless, in reality it 
would. create a scenario that will create greater costs for New Hampshire 
ratepayers, less energy security for ~mr state as a whole, and the elimination 
of several hundred jobs. I supported creation of renewable energy because I 
want to see New Hampshire and the United States more reliant on domestic 
energy sources. 

However, as leaders of New Hampshire we need to be honest about the 
challenges and hurdles that confront the development of r.enewable energy in 
our state. Many of the same challenges that confront fossil fuel generation 
also confront biomass, wind, hydro, solar. Some of the same interests here 
today opposed to the installation of environmental upgrades at the 
Merrima~k Station are also opposed to the construction of a wind· farm in 
northern New Hampshire. Political, environmental and financial, 
geographical hurdles all stand in the way of renewable energy. 

I have brought along several copies of a column in the Wall Street Journal 
iast week on the development of renewable energy in this country, and you 
have it there in my testimony. And while there were many issues raised in 
this piece, the one thing that struck me was the statement that we are 
tearing down more hydroelectric generation than we are building. Two years 
ago, this committee had considerable debate over a bill that I brought 
forward to allow a regulated utility to build one renewable energy project in 
the North Country. At the time, we were told that a tremendous progress, an 
opportunity that was happening in that part of that state, and that we should 
not allow a regulated utility to upset the great progress of the merchant 
developers - Tamarax' Groveton biomass project, Noble's wind farm, clean 
energy development, Berlin's biomass project and Laidlaw's Berlin biomass 
project. There are a variety of reasons why these projects have either died or 
moved at a very slow pace. But the bottom line is, we have not seen the 
boom in renewable energy that was predicted four years ago or even two 
years ago. While the ISO New England lineup may be filled with projects, 
how many of these projects will actually get built? One in 25? One in 15? 
Generally, the odds are not that good. 

.~ 
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I also want to talk just a little bit about cost. For anyone who ·deals with 
construction, the idea that costs have escalated tremendously over the past 
two years should. not be ·a big' surprise. In ·my capacity . as Cha.IT of the 
Tran:sportatio:h Committee, the issue of construction ·costs has·: driven our 
policy developm.'ent for the .past two years . . For example, in 2006 a ton Of 
liquid asphalt cost $250, Last summer, that cost had risen to appro:~Cimately 
$850 a ton. Cost increase·· for :steel, concrete, ·grav:el ·and labor are all well 
·knbwn: ·In the light of t!fes~· cost increases, the 'bipartisan approach that we 
have taken lS to make sure that the foundation· of our·. transportation 

· · infrastructure ·is: maintained and ·secure. I would· suggest tb ·you making sure 
that our state~s primary base:·J oad power plants 'ram'ain· stable, secure and ·· 
via.ble . It is the besf way ·that-we· c'a.p proted/·our energy infrastructure 
during these 'difficult times, a·s. well as· position ·our state for econ~mic growth 
into the future . 

( . 

We should also view the cost of the environmental upgrades at Merrimack 
Station in the light of other energy projects that are happening in New 
Hampshire: Consider that we are talking about spen,ding $450 million to 
ensure a 440 watt, megawat.t base plant that runs ·2417; remains secure, 
viable and reduces its environmental impact. · In the North Count~-y. 
developers are talking about spending $250 million on an intermittent wind 
project that will produce one-tenth the electrical output of the Merrimack ( 
Station. Increases in construction costs are impacting all · aspects of 
construction, even renewable power development. Again, I am in support of 
rene~able energy, and I 'want to work towards a renewable f\.1ture in New 
Hampshire. But those of us in the Legislature need to be realistic about 
where we are today, the cost of achieving a clea~er future and the hurdles 
that stand in our way. And I'm sure you will hear. from countless experts 
today what our energy future holds. And .I can tell you from my expert 
opinion, and that was gained from unfortunately from age, is that nobody 
knows what the future will hold. We don't know what the costs will be, what 
regulations will be enacted, what new technologies will be developed and I 
don't know where we will be next year, needless to say, that we will be in .lO 
years , or wher:e we'll be. in 10 years. When it comes to energy, all we can do 
is try to expose our ·co~stituents to as little risk as possible as we progress 
forward. And we can do that by defeating Senate Bill 152. 

Last, but most importantly, we have recently learned that this·· bill would 
jeopardize up to 1,200 jobs in New Hampshire, as evidenced by the hearing 
here today. Considering the economy and almost seven percent 
tmemployment rate, this is exactly the wrong bill at a time· when New 
Hampshire is facing the highest unemployment rate in 15 years, and I 
respectfully urge the Committee to find Senate Bill 152 inexpedient to ( .· ~'-···. 
legislate. Thank you. .... 
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Please see Attachment #1, Senator Robert Letourneau's testimony. 

Senator Martha Fuller Clark, D. 24: Thank you, Senator Letourneau. Are 
there questions from the Committee for Senator Letourneau? Seeing none, 
I'd like to call upon Representative Pat Long. 

Representative Pat Long: Thank you, Madam Chair, honorable Senators. 
First, I'd like to publicly thank Public Service Company of New Hampshire. 
Not for jobs, not for good jobs, but for family sustaining jobs, family 
sustai:n,ing wages, family dignified healthcare in pride and independence with 
engineers. Not to mention the trainings that are involved with the 
agreement that they have made with the contractors. 

I'm not going to reiterate what has already been said. However, I do have 
concerns when I read, when I read of reasonable· anticip~ted environmental 
compliance costs. Reasonable is a tough word. When I read of the 
investigation shall be completed as expeditiously as possible but give the 
report within 90 days. 

My expertise here today is not on, is not on the energy, energy field. My 
expertise is on jobs. And I'm not sure if you could put yourself in a position 
where, for six or seven months, you've been collecting unemployment and 
then in these tax times, you're looking at paying your taxes on this 
unemployment. Obviously, you're looking at families that are taking three 
to four weeks of that unemployment pay to pay their taxes on. By no means, 
I want you to think that my main focus is on jobs and jobs alone. 

However, in this economy, on March 13, 2009, when I have an opportunity, 
when I have an opportunity to, when I have a choice that I have to make or 
my constituents have to make, with several of them are here, whether they 
want to plant a tree or whether they want a job, today I would say that they 
would like a job. That doesn't demise, that doesn't diminish them as to 
wanting clean air. The fact is, the reality is, their desperation is for work in 
these times, and with that I'll let you know that. I'm opposed to this Senate 
bill and I'm sure that you'll do ·your due diligence in listening to the 
testimony and execing this bill out as ITL. I thank you very much for your 
time. 

Senator Martha Fuller Clark, D. 24: Thank you very much, Representative 
Long. Are there questions for the Representative? Seeing none, I'd like to 
call upon Representative Chris Hamm. 
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Representative Christine Hamm: Thank you, Madam Chair, and members 
of the Committe·e. ... For the rrecord,: l am . Christirte ·Haihrir ' and I represent 
Merrimack District 4, the towns -of Hopkinton, Warner and Webst~~-· And 
I'm here 'today to ask for yot.tr s·u!rport for ·senate Bill152; .whicl{ was· drafted 
in: ·a:-n attempt to adhere to the condition s establls·h~d thre~\rea:rs· ·a:gc(wit}:l. the 
passage Df HB 167 3. That bill's slate' of sp·onsors ran the: ·gamut from those 
with pragmatic business interests to visionary environmentalists •. and was 
hailed at its 'passage as a blpartisa11' .. effb'rt towards ... red:\icmt mercury . 
enlissions in the. State of New· H~mp~hir~·. 'As!; iCHouse ·member;' I . voted for 
HB 1673 because I thought it was a necessary ·step fprwardJ,' It b i!d 'required 
negotia_tion· and compromise: · · It '· pr6inise(];. to' 'teduce · ·m~rcurf ·:em!ssions 
t:lirdughout ·the·· sta_te, most significantly. ~t''.Merri±hack · St~tion ·in Bow, the 
largest single source of mercury emissions in this state . .. · 

Today, three years later, I come to you because 'r helieve that the eXpectations 
we had for this bill have chang~d and thil,t \v'r}te ·now in a~ diff~rent ·place. In 
the text of HB 1673, part V, the bill . note~~::t:h~l the. ·ins·t~llation ·:o·f scrubber 
technology will not 9nly reduce mercmy emissio1~s · signifrc:'imtly: ~_ut will do so 
with reasonable costs to consumers. Although the phrase "iea§onable costs 
to consttmers" may sound amorphous, for ·those involved, including the 
members, some of the members of this Committee,- it did in fact have a 
specific number attached to it. We know this from a letter, . which I can 
provide to the Committee, from Michael P. Nolan, then the Commissioner of 
the Department of Environmental Sciences, to Senator Bob Odell, then the 
Chairman of this Committee. That letter, dated· April 11, 2006, states: 
"Based on data shared by PSNH, the total capital cost for this full redesign 
will not exceed $250,000',000 in 2013 dollars, or $197,000;000 i:n 2005 dollars, 
a cost that will he fully mitigated· by the savings in 802 emission fl:llowances. 
Commissioner Nolan sent this same letter to Representative Larry Ross, who 
was · the Chairman of the House Committee on , Energy, on Science, 
Technology and Energy, and that letter was dated January 12, 2006. 

Today, ·· wh~n the $197,000,000 2005 figure has already jumped to 
· $457,000,000 in 2009 dollars, it's 9lear that the original · expectation of 

$250,000,000 in 2013 dollars is beyond reach. $250,009,000 is a big nu~ber, 
and so is $457,000,000. It's a little taxing for tlS mere mortals to 
comprehend it. So it seems useful to try to put these numbers in context. 
As members of this Committee know too well, ·New Hampshire's shortfall for 
the biennium was ·recently projected to be $500 million. Yet, as legislators · 
have contemplated whnt to do about that, tax~g our citizens to make up this 
difference has never seemed a viable option. Why then wouldn't we at least 
take the time to hesitate before holding our state ratepayers, these same 
citizens, accountable for a similar sum? Again, to put $457 million in 
context, this legislator, Legislature has heard from a group of private 
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investors to say they would be willing to invest $450 million into Rockingham 
Park, making that project the second largest capital investment ever made in 
this state. Seabrook was the largest. Yet, $450 million is still $7 million 
shy of the $457 million projected to install filters at Bow to mitigate only part 
of the emissions from Merrimack Station. 

Additionally troubling is the fact that as these costs have risen, the 
Legislature has remained in the dark. An annual report, filed by 
Chairwoman Naida Kaen ofthe House Science and Technology Committee on 
behalf of the Electric Utility Restructuring Legislative Oversight Committee, 
notes that at the Committee's June 18, 2008 meeting, "There was no cost 
information provided to indicate a significant departure from the projections 
made in 2006." Again, I can provide this to you. PSNH reported the project 
costs would be updated with a review of major equipment bids. Despite the 
cost increase announced six weeks later on August 1, 2008, this report filed 
on November 1st of that year does not contain the update. 

Further, it is important that this committee consider that there has been no 
review of this cost increase by any state agency. PSNH says that the Public 
Utilities Commission will review the cost in an after the fact prudency 
review. But how prudent is that? Why not now instead of later, when it will 
be too late, too expensive to change course? With no cap on costs,. we have to 
wonder, at what point do we reach our limit? How much is too much to 
spend to rejigger a 40 year old coal plant at the end of its life span? Is nearly 
half a billion dollars the best use of anybody's money to produce 430 
megawatts of electricity? 

In September of last year, similar que.stions were brought to the PUC, but it 
concluded it" did not have the authority to determine whether the scrubber 
project is in the public interest, finding that the Legislature had already 
made that decision by passing HB 1673. This legislation is being put 
forward to enable the PUC to go forward with that analysis. . As I said 
earlier, HB 1673 was a major step forward for its time. But now the decision 
this Committee makes on whether or not PSNH should go on with installing 
scrubbers that currently cost 83 percent more than anticipated and whose 
final cost is yet to be determined, will be key to whether that step forward 
proceeds down the right path. 

We live in New Hampshire, famous for Robert Frost's crossroads in the 
woods. I believe New Hampshire is now at an energy crossroads, at a new 
place in o'.lr understanding of the importance of our energy sources. Since 
2006, not only the cost but also technologies have changed, and so have the 
political realities in the regulatory landscape. We now understand that 
there are other less expensive alternatives, such as activated carbon 
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injection, that could add.Tess :these em1sswns l~ss · expensively·: We. :also 
understand that" we must a'ddiess other . einissioris,.~induding C02 emissions. 
It appears likely that .the riew: administration.-plans· ta~l±av~ a catbon program 
in .'plfice oy 2012. hi addition, the EPA will ~likely intrq-duce new·· mercury 
rules, which could mean. that the emi'ssions·:'reduction:'·ptovid·ed ·by: this · new 
scrubber wili not adequately comply with EPA standards. As we've heard in 
testimony on a related ·bill' iri the House; that would 'mean additional. controls 
a·nd additional costs for'ra~_epiiyers. :--' . . . . :·· . . -: '!•' ' ' ' : 
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To go bifck to HB-1673,·1 draw·your att~ntiori't9::P·arfy1, which notes'- thirt 'the 
installation of sltchtechnology·'is in th~ public··rnte~~sts·of the·citiiens of.'New 
Ha"inpshire and the· customE!rs of the ''affected souH:~·s.: Ag~in, ·I bE}lleve that 
when this was passed,-tli'at'"pttblic .interesi;w"as setved. · But now':that the 
balance between ·cost and results ·has b.ee¥ !''ske;.Ye:d. ·and it is clear that 
additional improvements will have to be mad~ af additional cost, we have to 
wonder whether or not going forward witl:i" the i~~talla...tion remains in the 
public interest, and that is what we want the PUC to review . 

. ... . ( · :: 

As· the bill states, as le.gislators our first co1icer:ri; sh~uld be the citizens of 
New Hampshire and PSNH's Cl1Stomers. I believe this Legislatw·e, b~t ~first 
this Committee,· needs to consider whether the' agre~ment forged in HB 1673 
is still in the best interests of New Hampsnire's citizens and PSNH's. 
ratepayers. The sponsors of this bill are not alone in thinking it is not. 
Currently there are more than a dozen pending dockets, cases and permits 
relating to Merrimack Station, ranging from a Title V permit under the 
Federal Clean Air Act; to a case before the New Hampshire Supreme Court 
filed by the commercial ratepayers group; to guidance memorandum from the 
EPA requiring PSNH to apply maximum achievable control , technology 
retroactively to 2005, something that the scrubbers as currently configl:tred 
do not achieve; to an·other case filed jointly by the Conser-vation Law 
Foundation and Freedom Energy, questioning the legality of the new turbine 
which increased the output of the plant and was 'installed without DES 
permits in April 2008; to a PUC· order requiring · a study and economic 
analysis of retirement for any tmit in which the alternative is the investment 
of significant funds to meet new emissions standards and/or enhance or 
maintain plant performance; to the Obama Administration's announcement 
of a new federal C02 program; to a pending report from the Governor's 
Climate Change Task Force. · 

Clearly, in the three years since HB 1673 was passed, the ground has shifted 
and clearly there are many important questions to be answered. Clearly our 
constituents, the PSNH ratepayers, · deserve the same kind of cost benefit 
analysis for an expenditure of this magnitude that PSNH would undertake 
for its shareholders. Four years from now, or 15 years from now, as energy 
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rates rise into the stratosphere, we simply cannot tell our constituents that 
although we knew of these coming federal changes, the pending issues with 
the plant and the 83 percent cost increase that has not yet been reviewed, we 
did not review our options before going forward. No one is talking about 
doing nothing. Clearly, it is our job to make certain that the ratepayers of 
this state are protected, at the same time ensuring that our energy sources 
have the smallest possible environmental impact. 

I urge this Committee to take these responsibilities seriously. Recently, 
representatives from PSNH reminded us that New Hampshire led the nation 
by passing the Clean Power Act in 2001. Let's not see that tradition, one 
that all of us have the right to be proud of, go up in smoke. Thank you very 
much. 

Senator Martha Fuller Clark, D. 24: . T4ank you very much, Representative 
Hamm. Are there questions from the Committee? Senator Lasky. 

Representative Hamm: Good morning. 

Senator Bette R. Lasky, D. 13: We have before us an amendment which 
replaces the bill, and I forgot to ask Senator Janeway about it. But I 
wondered if you could point out the significant differences in the amendment, 
as we were just given it this morning? 

Representative Hamm: You should· ask Senator Janeway 1·ather than me. 
Okay. I was involved a little bit at the beginning of this and then he, I have 
read the amendment as he's shown it to me, but I'm not the one to really talk 
about the differences. 

Senator BetteR. Laskv. D. 13: Thank you. 

Senator Martha Fuller Clark. D. 24: 
to answer that? 

Senator Janeway, would you be able 

Senator Harold Janeway, D. 7: I can't, without the prior bill, give you 
precise. There were changes that were designed to make sure that the PUC 
wasn't forced into the longer, sort of more formal process, and other than 
that, really the thrust of it remains the same. I'll see if I can get for you. 
Actually there \Vere a series of modest tinkers that were made as we moved 
along. I'll try to get a full set so you can see how that went, if that's alright. 

Senator Martha Fuller Clark. D. 24: 
does that answer your question? 

I guess I'm elected. Senator Lasky, 
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Senator BetteR. Laskv. D. ia: · Certainly~··Thank you, Senator Janeway . 
• ,· .- : : • ·., . • •. • '""; ;· • • . f ' ~ ·'. . •. ' • ' • . • • • . 

Senator Martha Fuller Clark." b: '24": ~Senator .Jalieway, 1 do hav~ ·a :.question 
folj'bu, which vias raiSed by Sei:iator GatSas .. · . ·Is once', if this blll were to go 
forwa~d, once this 'study ·wa.s· fuializea, how· ·a.·o ;y~u· b'eiieve that·it' w'oU:l.d be 
useful to the Legisla~ir~ arid fo :all of the. ciirieil~( of N~~;·Hani:];)sliitkind our 
constituents? · :::· : .. ·· 

Senator Harold Jari'ewaY:; ·n: 7: Well, m:/~st ·a::n:swet.to that ia· t4'8.t I think 
we ·an need. ~ore ' ib.forrriatiori_' ·~hd s9 tlia.t shiri:i~·g. a:~)lgU,t ti~; i::he' i~sue .would 
be helpftii to ·everybody, wheth~f' it goas.forwari.t"~:r~JiBt(l's(j:fthin'k:'tli~:~e.ls, if 
you wili, an: education~l prcices·s that wouiifbe ·:P·~~e-l<:o'f·t'fi~. o'~t66me He4i3. I 
can't predict exactly what follow-up measures would take place. It may be 
something that would come forward in the subsequent sessipns, but· I don't 
see how the're would'be a:hythl.ng.'fmmediate or dtii:¢ili·tic.' · ... .._:-.,: .. .. '. ;~ c ; c: 

.. ·:.. .. .. . · .· ... : · r • .-; · ;~ )~ .· !}· ~ :'' . · ·:· : 

Senator Martha Fuller Clark. b. 24: Follow-up. I know that one of the 
concerns of many of the people here today are that this bill 'i~· a 'thiiily veiled 
attempt to close down the scrubber. Would you b.e able to speak to that? 
And what, I guess that's my question to you. · 

Senator Harold· Janeway, D. 7: I certainly don't see it that··way and that 
wasn't the intent. We're looking for more insi.ght, more informa,tion, more 
perspective. I think there, I'm pretty sure there are people who support this 
bill who would like to see that happen. I'm not one of them. The sponsors 
aren't in that position, so'it's somewhat, I'm inclined -to say,·a way bftryingto 
trash it when that is not the intent. 

Senator Martha Fuller Clark. D. 24: Thank you. Addi~ional questions? 

Senator Bob OdelL D. 8: Thank you, Madam Chair. Representative Hamm 
(INAUDIBLE), I think Representative, Representative ·Hamm mentioned 
this issue of prudent cost. When does this, if this is a, I'm trying to get from 
a very simple example, the 90 day process, if I'm understanding ... 

' . 

Senator Harold Janeway. D. 7: Correct. 

Senator Bob Odell, D. 8: ... but as you go through this prudent cost aspect 
of this, how do you, what happerls if you say it's a little imp'rudent or not a 
little imprudent? Where arc we at that point, and I do go back to Senator 
Gatsas as a follow-up to the Chair, so then what do we do when September, 
October, November of this year, with whatever we 'have as far as 
information? How does that ennoble (sic) this body, the Legislature, to do 
something? 
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Senator Harold Janeway, D. 7: Well, I think it's so much, we're all having 
trouble, it's not so much focused on the costs of the scrubber project, it's goin'g 
to be what it's going to be. It's more, what does the commitment to that 
scrubber imply in terms of future costs if other measu.res that I referred to as 
possible, say the EPA decides that the mercury limit should be 90 percent or 
95 percent instead of 80 percent? Or if water· temperatures require, and 
other ·such things, require additional investments? So it's looking beyond 
the, the hope is that the study will look at the possibilities beyond the 
scrubber that would lead to substantially higher costs. And you'll hear 
testimony on that, I think, from others today. 

Senator Bob Odell, D. 8: In a practical way, what I've heard from some 
today is quite speculative about what EPA will do, what this organization is 
going to do, what the standards are going to be due (sic), what the changes 
are going to be due (sic). Let's say we go 90 days and we have this study 
parallel to activity at the site, and then something changes on the 93rd day 
after the study is going on: And this seems to me as if it's always a moving . 
target, there's going to be dramatic changes as we go forward. I think no 
one's learned quicker than President Obama that· things don't happen on his 
schedUle. There's Congress and there's a lot of other factors at play here, but 
somebody has picked an arbitrary 90 day period, if I'm correct, to assess this, 
and I just don't know how you put a deadline on a $500 million project and 
say okay, at, in 90 days we're going to be able to tell you that here's some 
plausible, I think that's the term here, plausible situations that might evolve 
in the future. And I don't know how far out the future is? Is that one year, 
two years, twenty-five years? And I guess that's the question. 

Senator Harold Janeway, D. 7: Yeah. 

Senator Bob Odell, D. 8: 
$450 million project? 

How does this really fit in with the reality of a 

Senator Harold Janeway, D. 7: Well, I agree nothing is certain in this life 
or in this world. But our concern is that there hasn't been any attempt at 
this point to look at those other potential things, and the EPA, for instance, 
has already made some, taken some action that points to, you know, stricter 
standards. There are, it's far less likely that, most of, a number of them 
relate to new coal plants rather than existing coal plants, but there are, the 
direction in which the EPA is moving is pretty clear. And 90 days just 
seemed like enough time to assess what we know now, as opposed to, and 
look at that, compared to what was known when your bill, which I fully 
supported from the outside back in '06, did. So it's an update, let's just look 
at this and be sure we've thought it through. 
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Senator Martha Fuller Clark. D: 24: · Senator Lasky . . T~a,:nk you;-
. • -., . :·'· ' . .... . . . . . .. 

Senator Bette . R.:· Lasky . . D. 13: ,. Th8:rik-you1 Madam ." Chair. .Senator 
J an~Wfly, as I see in the amendment and as I've seen all 'along in lo9king at 
this· project, is on~ of the major q~estions I...beli,eve that'~ ·~til~ ~ut t}?.ere, is the . 
projected costs of s-upplying ·ousto!nei's with purcha.§~s m.~t:he wholesale ;p'ower 
m·arket, _And that is one of the· things that y9u. want.. to ·a~~yze .. . ·Do you 
have anY: proje.cted figures as to. wh!it'that might' be now:; :as oppo~ed to, you 
kn9yv, going ahead with the SGrU:bber? . > .' .·-:. . · . . :o· .. . · · · · . . 

\ .. ' • 
: ~: : ': :. .. • : ' l :- : , . : . '\ . ·- . ~ .. ; . ···1· : .. 

Senator Harold Janeway. D. 7: Thank you for the question. There are 
cmrent ~o~tf!)n the p1.uchase . pqV{~r ·m.~~et which o.~l{er~ ·,.~: ~e· flbJe to 
speak to, ' . They'ye co :roe down quit~ sp.bstantially withj 'in .'line with the 
surplus of capacity that bas develop~d' ISO New Engl;md, whi.ch i~ the o~tfit 
tha;t collects all the data on New England's power pool1 has .esti!nf!.~~.d that 
there are, ~}le;re is t4~ equivale~t of perhaps seven Merrifo,ack .-St ations 
surplus cap.acity right now. And · even future, projected. out,-I think t-hree 
years or so, so that has pushed down ~the price, but others who,you.will hear 
from later ·can provide more detail on th~:~-t.. .. · 

Senator BetteR. Lasky, D. 13: Thank yol.1, I will ask them. Th~ you. 

Senator Martha Fuller Clark. D. 24: Thank you. Other questions? . Let us 
move forwEIT.d. Representative Walz. 

Representative Mary Beth Walz: Thank you, Madam Chair. 

Senator Martha Fuller Clark. D. 24: INAUDIBLE 

Representative W alz: I will not, although I do intend to ans~.er ~ome of the 
inaccurate information that my predece.ssor had stated. So to that end, I 
would like to thank the Committee. I am Representative Mary Beth W alz. I 
represent Merrimack County District 13, which includes the t,owns of Bow 
and Dunbarton, so the plant is in my district. 

And with that, I might add that this is a plant I've been familiar .with since 
well before I was elected to the Legislature. I probably had PlY first tour of 
the plant about 15 or 16 year·s ago, and over time I have followed that plant 
and come to under.stand a lot about it, including how the darn thing runs. 
And so I'm more than a little familiar with the plant and how it fits into 
PSNH's plan for power in New England. So I do not come at this as green as . 

. perhaps some of my fellow representatives. 
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Well, I'd like to start off and say that I am quite alarmed by the fact that we 
have this bill before us at all. I find this incredibly disingenuous of the 
environmentalists to be bringing this bill forward at this time. I, too, 
remember, as was testified before, that three years ago this bill was touted as 
a huge success, because we brought the environmentalists, we brought the 
company and we brought the Legislature to the table and we all came to an 
agreement. We all looked at all those factors and came to this agreement 
that allowed the ·company to move forward at what was going to be great 

.. expense to them, but it also cleaned up the air of mercury. This plant's going 
to take 85 percent of the mercury out of the air. It's twice as good as any 
carbon injection system, that has been referenced earlier. I know 
Representative Hamm suggested carbon injection. This reduces twice the 
mercury any carbon injection system can. The company worked with EPA on 
carbon injection systems and this is the best way to get mercury out of the 
air . So this was a great plan that moved this forward after carbon injection 
systems, and said this is the way that we can get the most mercury out .ofthe 
au·. 

So, then I looked at this bill, and this bill, the original bill said what is in the 
best interests of the retail customers? So I looked at the. bill initially in that 
respect, and we know that we need reliable, economical base load · power in 
this state. And I heard testimony up here from Senator Janeway before, 
that we have an excess of power in this state. I sat there stunned! Stunned! 
Does he understand this winter how close we came to not meeting our load 
need? · There are jet engines at the Merrimack power plant. I didn't know 
this until recently. There are jet engines that have been there since the 
1960s, and when the plant itself, and when all the plants that are fired up in 
New England can't meet the base load, they turn those jet engines on, and 
somehow beyond my knowledge, they can generate electricity using those jet 
engines. This winter, they were running those jet engines! We didn't have 
enough power on some of those cold mornings to meet the power needs of 
New England. They had to turn the jet engines on! Where does (inaudible 
(1:01:20) we've got seven times the load of Merrimack excess in New England 
comes is well beyond me, because the experience of this very winte-r 
contradicts that. 

One thing that the proponents of this bill keep talking about is that we need 
renewables, and they talk about wind and they talk about solar. What we 
need here is base load power. You need power that you can call up when you 
need it and have constantly running. Renewable power, like w.ind and solar, 
is intermittent power. You can't just call on it, you're the victim of the 
weather. Does the wind blow, does the sun shine? And what happens at 
night? When you replace the Merrimack Station, which we are going to have 
to do , you're going to have to replace it with some sort of long term viable 
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b:ase load'·power, no.t intermittent power. And that difference seems to have 
been lqst on the people · talking about this bill. · But ·~it's · an important 
clis~inction. You· can't replace base load·power with intermittent power. 

The}~'" also talk about the ·economy here·. We'·all have heard ·en"dlessly about, 
b(:}cause of the increased cost here,· ahbut·how.this needs to be looked at. · The 

' reality is, as I ·stand·.here .today, PSNH has the cheapest utilitt"r'ates of any 
utility in ·all of New England, the cheape.st :iates,· not just:W. .New· Hampshire 
-·in all of New England. · If you take and you put that scrubber on at·:$250 
million, they're still the cheapest power. · If.yo'tf-take it".an'd you ·put-it on at 
$450 million, mi:iybe we're not the ch~apest an~orei -but:.'"!Ve are··s~ill below 
market. And the power coming out ·of .the Bovi·p'ower · pl~rit is·· s~ill below 
market. So if you shut down that plant and you tty and· replace that power 
at market rate, my understanding is it's goin'g. cost' you, . to 'day, $30 million a 
year to replace it at' market rates. That's more than· it ·woiild cost just to pull 
that power out of the plant with the scrubbers... ·.· . · · ·.. · 

Now, I can stand here and do that as a back of the envelope computation. 
You d9n't need a 90 day study from the PUC to run that simple·calculation.
So I would suggest that you need to be looking at that factor as well. 

Now if, it'.s not clear me that this study calls for delay. But if there is a delay 
due to this study, if you take a three month delay, because of the work season 
here, because of our winters, a three month delay means a nine to twelve 
m-onth delay in the construction on that plant. What does a nine to· twelve 
month delay do? . Well, .for one thing, we get all that extra time of mercury 
spewing in the air. I am troubled and· confused with how the 
environmentalists think it's a good thing to keep the mercury spewing in the 
air while we slow down doing this. 

Secondly, it increases the cost even more. So they)re coming at you ancl are 
screaming about the cost of this plant, but what they're proposing is going to 
increase the cost even more . Why would we want to take a course of action 
that's going to make the scrubber everi more expensive than what the market 
costs have made it already? · 

Now, what will the study show? I know you asked Senator Harold Janeway 
that. That was a really mushy answer, from my point of view. What are 
they going to do with that information? Even if you have the study, what do 
you do with the information? YO\.\ got two choices:- either you go forward or 
you shut down the plant. Shutting down the plant doesn't seem like a viable 
alternative. We've got, I think, about $200 or $250 million already invested 
in the scrubber which PSNH, under current law, would be allowed to recover. 
And I think if you didn't allow them to recover, it would be uncon.stitutional. 
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So we're already into this for a couple hundred million dollars. So we're going 
to stop? We're not going to, we're going to let them recover the $200 million 
because you have to, and then do what? Then start all over with a new plant 
that's likely to cost in excess of $500 million? I mean, I don't understand 
where we're going to go with this information. 

We hear things have been changed. I have not heard from any of the 
proponents any new technology here. What bas changed? In a short p~riod 
of time, what has changed? There is no major earth shat.tering thing going 
on. We don't hear changes going on around the country. We don't hear 
power plants across the country changing what they're doing and putting in 
some newfound technology. This is the state of the ru:t technology. So the 
costs have gone up .· That happens. It happens on all kinds of things, you 
know. 'We'll deal with it and th~t's what the prudence review is there for. 

Businesses need business certainty. Who are we as the Legislature to come 
in there and say, well, two years ago we thought this 'was a great idea s9 we 
passed this bill and we told you, PSNH, you have to do this and now you've 
spent a couple hundred million dollars on· it. · But, now we've changed our 
mind. What businesses Wfl.nt to stay here, when we've got a legislature like 
this that two years later is coming back and changing the rules of the game? 
You .can't come back and do that to businesses. That is hardly a business 
friendly approach to anything in this state. 

So I also looked at the amendment on this., which I saw a few minutes ago 
sitting down here. I had not seen it until somebody referenced it. I didn't 
even know there was an amendment. I've only had a moment to review the 
amendment, but if I look at the amendment, what you're doing is putting in a 
pre-instruction (sic) prudence review. So basically you're telling the 
Commission ahead of time what they have to do in this prudence review and 
you're telling the company ahead of time what you have to do, kind of 
regardless of the realities and regardless of the cost. I don't know how you 
can do that, and I don't know that that~s a good approach to policy, 
particularly when we have a prudence review in state. Representative 
Hamm referenced that the prudence review comes too late to do anything. 
That's malarkey! The prudence review is there to make sure that the 
company's been honest in what they do, and if they're not honest, then the 
prudence review, under the prudence review the PUC has an obligation to 
disallow inappropriate costs. It's not discretionary, it's an obligation, and if 
they don't disallow it, you can bet the Consumer Advocate's going to take 
them to court and fight them for not disallowing inappropriate costs. So the 
prudence review that's in place now is more than adequate to deal with the 
increased costs of this plant. 
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So 1et's look at the situation.· I ·maintain it's in.the best interests of New 
Hampshire-tO go forward ·with this scrubbedn·.'a timely fashion. It'~ the most 
ei:lviiOlUne'nta.ily· friendly' approac~: .okay. . We :~top the ItiercU:ry: : We are' it's 
the least· harmful to the ratep·ayers: (:In t1{E/lop.g. r·Uri:, it's going to . get power 
at the cheapest rat.e and it's gohig 'to ge~ tlie~·;mercury but of·the ··'a.rr at the 
cheapest rate. And co;_sistent with the firsfbill, I pulled the state energy 
policy that it · references; and I've got to' :·telr· you;· it's · a home ··run. It's 
consistent with the·' si·a:te ei1etgy· policy. 1 looked at 'this arid ~was frankly 
co-Mused · wh:~r .the ·pro'j>orierits 'bothered putt1hg i{in' th.e' bill, 'because this 
scrubber's so clearly :consistent ,i;ith the 'state ~nergy'j:k>licy. ·: · .. .. 

. . . . . .. .. . · ·· -.·.: · , · - ~ -: - · · • .. : :j· ~ · :J :. ·- · _ -·.: · -·. ·. r: . . ;: ·; ·: _ . .. _ . l . · 

So· I would suggest that' we as · a legisi~tor (si~) hav.e: · a~ 'obli'gatf6h here to 
approve this ~cr·ubber, then to-look at ways· we're ·gbiil'g- to meet otl.r renewable 
goals that we have to do. We're ·going to look at-'flxinf!( the transmission 
system in the Noith Country and coming down from the North Country, so 
they can put plants in. We're going to look at ways to piit.renew.ables out 
there. We're . going to develop ·other foriils of generation: Bi:it we can't do 
that now ·and still meet the power ne.eds of the ~tate .- · So ·let's put the 
scrubber in place, meet the power needs of the state, and use that time that 
the scrubber buys us in extending the safe life of the plant, to do 'what. we 
need to do to put reliable, safe, environmentally friendly power in state and 
the transmission to carry that power to our ratepayers. Thank you. 

Senator Martha Fuller Clark. D. 24: Are there questions for the 
Representative? Seein_g ~one, INAUDIBLE 

Representative Walz: Thank you. 

Senator Martha F·uller Clark. D. 24: INAUDIBLE Axe there any other 
representatives who want INAUDIBLE 

Representative Frank Kotowski: Thank you, Senator Clark; Chairman, 
esteemed members of this panel. I stand here for the first time on this floor 
as a Representative, scared to death. MY ·name is Frank Kotowski, District 9 
in Hooksett. I ·stand here scared to death only for having to stand before this 
mike for · the first time in 19 years. I worked for Public Service Company for 
33 years of my life. I've not been through the front doors of Public Service 
Company for the last 18 years to speak with anyone who w,orks there. I want 
you to know that. I rise here because I saw during my career with Public 
Service Company exactly what happens when perh'aps well meaning people 
try to impress upon all of us the minority view. I believe that this project is 
terribly important to the future of the folks who live in my town who work at 
the Bow power plant, and I believe that I would be wrong if I didn't stand 
here and tell you that. 
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We all know what happened several years . ago, at a time when Renny 
Cushing and myself and others debated -these very issues. We took a project 
them that would have given New Hampshire true energy independence. That 
was the Seabrook project, I'm not afraid to say it. The company at the ·time 
had projected, if you recall, the cost of that plant to be $998 million for two, 
1150 meg-awatt power plants, base load plants, st1ch as the previous speaker 
spoke about the need for. And they delayed through these very same kinds of 
tactics that are being used right now on this bill. They delayed that project 
to a point where it brought a very good utility to its knees, bankrupted that 
utility, caused it to cancel one half of the project. Which ultimately, by the 
way, Florida Light and Power eventually, after h~ving acquired it from 
Northeast Utilities, who bailed this good company out. I submit to you· that 
you're going to really look carefully at this clearly but thinly veiled attempt to 
delay this project so that the costs continue to rise, for whatever purposes 
they have in mind. 

Thank you ve'ry much. 

Please see Attachment #2, Representative Frank Kotowski's 
testimony. 

Senator Martha Fuller Clark. D. 24: Thank you very much. Are there 
questions for the Representative? Seeing none, are there any other 
representatives who would like to speak? Seeing none, I would like to call 
Gary Long. · 

Mr. Gary Long: Thank you, Madam Chairman, for the opportunity to speak. 
Thank you, Senators, for the opportunity to speak with you today. I'm Gary 
Long, I'm the President of Public Service Company of New Hampshire. After 
I give my remarks, there is another gentleman here named Gary Fortier, 
who's the Chief Operating Officer of a company called Po~er Advocates, and 
he is an expert in scrubber costs and he can show you how these scrubber 
costs fit in with the rest of the industry, and I hope put your mind to rest on 
this matter of scrubber costs, ai1d I think he can show you how reasonable 
they are. And I'll have more to say about that also. 

Now, I've been in this business for 33 years. I have spent a considerable 
amount of time and thought on this, and all the issues that we face. My 
career started about the time of the Arab oil embargo. I don't know if any of 
you remember those days and the disruption that that created for our society. 
Since that time, I've seen fuel prices go up, I've see~ fuel prices go down. I've 
seen oil and gas prices go up and down and they all have gone on a steady 
upward trend. I've seen the rise and fall of nuclear power in this area. 
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There still are nuclear power plants, but there's far less now than there was 
10 or 15 years ago. I've seen the emergence C?f energy efficiency as a way of 
doing· bu13iness. I've seen a mUltitude· Of poliCies come out of both state and 
federal government, radical and very · diffe)rent policies in all those · times. 
And I'v~ seen forecast ·.after forecast ofwhat 'the · rutur~ yields,_ yvhat those 
policies: might .be·, wha~ . those: fuel costs:might·be, what tb.e· future price of 
power might b~: . And~ can tell,you ever~ '6ne, of them's wrong. __ .... 

. . 
• J • • . •. :' -· : . - • . . . ..: ~ ; . . . .. ; : :· 

So .when you're- dealing in a sit\lation like. that,· and .certainly-: .we've all 
experienced that just ·recently, I :will tel). .··you that _people . did· no.t project, 
experts t~lat you pay.money tal did not prqje~t tP.at· .. oir pric~.$.. would ,go up to 
$~45 a bar~eL But when it. was .there, experts. iN~re t.elling \is,,that .it ·will be 
$200 a q~tel. · Three mon:ths .. later, iL~as .$4'0.- ;a barre l.. > N'ow, --I'm not 
blaming anybo.dy for that becau~!e . nobody can r~~Y forecast the i~uture. If 
they did, we wouldn't be in, a recession: . If th.ey did, ·our 40]-(k:) and our 
investment, our retirement programs wouldn't have lost 30, ·4Q,~ 50 percent. 
We would have taken different actions if we had that perfect picture of the 
future. Yet when I hear someone say let's do a stl.1dy, let's spe.nd a million 
dollars, let's spend two million dollars. And wherever ' you · stand on the 
study, I can guarantee you, whatever version of the fut~re that that study 
tells you, you're got to be really careful about believing it and acting on it. 

Sq what do you do in a situation where the rules are changing? What do you 
dp in a situation where the energy costs are changing and policies are 
changing? As I said, I've lived that for 33 years, and there are. ways to deal 
with it and we're dealing with it very effectively. There's some principles 
that we follow that have worked and been time proven. One. is, you own 
assets. When you own physical assets, then you control your own fate, and 
you're not subject to the ups and downs and vagaries of the market. And one 
of the greatest decisions that this Legislatnre ~id was to say, PSNH you 
should keep your existing assets · and generation: That has been hundreds of 
millions of dolla.rs of value to our customers. 

Another thing that people like me do, to ensure that customers are protected, 
is you have fuel diversity. We're learned time .and time again, you cannot 
depend on one fuel source. As I say, the recent history has certainly showed 
what would happen if you relied on one fuel source. So the way you address 
that is to have fuel diversity. In fact, it's a state policy. In fact, it's a 
regional policy that we should have fuel diversity. PSNH has the most fuel 
diverse power sur>ply mix in all of New England. We have more renewable 
power, percentage wise, than any other company in New England. It's not 
enough. We have coal, we have oil, we have gas , we have hydroelectric 
power, we have wood power . . We buy a small amount of power from Vermont 
Yankee, there's a little bit of nuclear power. And recently we added to our 
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portfolio wind power, from the Lempster, the first wind park, energy park in 
New Hampshire, and we were part of that and helped make that happen. 

So when people talk about Merrimack Station, we currently get very 
interested in that, and I shottld· have started out by telling you we're strongly 
opposed to Senate Bill 152, in case you didn't know. Strongly opposed and 
we're asking every senator to vote against it. It is not a simple, it is not a 
simple study bill. It is a bill that is designed and geared for closing down 
Merrimack Station. 

Now Merrimack Station provides fuel security, fuel diversity to our mix, it is 
our most economic power plant, and we have embarked on a multi-year plan 
to make it one of the cleanest coal plants in the nation. Not only does it do 
that for us and for our customers from an energy perspective, it also provides 
huge economic benefit to our state and to our community. You'll hear today 
about what its impact is on rail service. We are the anchor of rail between 
Concord, Manchester and Nashua, for those of you who are interested in 
commuter rail. We're one of those. You need Merrimack Station to help 
provide the platform for that, and you'll heru· more about that today. 

So we are, we are obviously strongly opposed and I just want to get into some 
of the things that are affected. When we look at this bill, and it's been said 
by others, but you either have a scrubber or you don't. The bill uses the 
word alternative. The alternative to having the scrubber is not having the 
scrubber. I don't think there's anybody in this room today who would say, I 
advocate running that power plant in the future without a scrubber, 
including Public Service Company. We're way beyond· that. We're 
committed to putting the scrubber in that power plant and that's what 
everybody wants and that's what we want. 

So the alternative to putting the scrubber in is not putting the scrubber in. 
And if you don't have a scrubber, you don't have a power plant. And thE:~.t's 

why we feel so strongly that is really a bill about closing the plant, and 
Senator Janeway admitted that, although he himself does not claim to want 
to shut the power plant. He admits that supporters of this bill want to shut 
the power plant. So I think you need to look at it in those contexts and that's 
why you should vote against it. 

As I said, Merrimack Station provides an incredible economic benefit and a 
foundation for rail and other things in this state, but more importantly, it 
provides hundreds of jobs. It provides hundreds of jobs for our own 
employees. It provides hundreds of indirect jobs for services that are 
provided to the plant. And right now it's going to provide hundreds of new 
construction job~ . As one of the reports said, this is not a shovel ready 
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project, this -is a .- shovel in the ground . project. Employment can start 
immediately. We have the permits, we're· ready to go. 

You have a package in front of .you, and I'm -going to be referring ~o some of 
those pages. I won't talk long on each one of-them; but just so you can look at 
later .. But one of the things I want to add~ess in the.course of talking to you 
today is some of the myths that. have- been spread recently in this regard. 
One of the thoughts that you hear up -there.is that;.-- -'l~ee, if we· don't spend 
money on the scrubber, we have money to spend somewhere else:·· That's a 
total myth. We can spend money on a scrubber and we can spend money on 
energy. efficiency, ~nd we can spend money,_,on rel\ewables- we: the ·s~ate, we 
PSNH. They're not mutually exclusive. It's not an either/or. So I'd really 
like to put to rest in your mind the ide-a that if.,y-o.u say no scrubber, that 
somehow that frees up money. It doesn't: We're capable as a company to do 
all those things. They're not mutually exclusive. · 

.. 
Transcriber's. note: Due to the volume of ·· materials submitted by 
Public Service of New Hampshire, those documents· are no't attached 
to this transcript, but are available in the original bill file. 

Another myth that's out there, is this is an old plant. Now if this was a car, I 
would agree with you, it's an old plant. It"s an old car. But it's not an old 
plant, it's much newer than you think and I'll show you. I'll show you today 
in areas that it is new, far newer. And wh~n you talk about infrastruct:ure, 
old has a different kind of meaning than if you talk about a consumable goqd. 
You hear people alleging that these costs, the costs are going up. That $457 
million, the costs are going to go up. I'll explain to you today something 
about construction projects and construction-- management. Hopefully we'll 
put that to rest, too. The costs aren't going to go up. If anything,. the costs 
will go down, and it's the way that we execute projects like this.is to avoid the 
costs from going up_. And we can talk about that some more, too. So you can 
think abo·ut the 457 as a very good number. ·If anything, we're 8.lready taken 
steps to make it lower, barring a delay _or something else that would add to 
the costs. 

You also hear people on the myth that, gee, for some reason, we're not, won't · 
be able to comply with federal regulations. Well first of all, they don't know 
what those federal regulations are,_ and secondly, they can't predict them 
anymore than anybody else, because we don't decide what those are and no 
individual decides that. So at best it would be speculative. But the way I 
look at this is putting a scrubber in and all the other things that we've done 
over the last 15 years, puts us well ahead of the rest of the nation. As the 
President of the company, I am so confident that we can comply with any 
federal law on carbon or mercury and that this project is the right time and 
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the right place to do that. I am not concerned in the least about changes in 
federal law. In fact, I welcome them. I hope that there is federal law, 
because I think there needs to be national policy on things like carbon. 
There needs to be national policy on things like mercury emissions. It just 
happens that New Hampshire is well ahead, well ahe~;~.d of all th!lt, and I 
compliment the Legislature and environmental groups in the state, 
regulators, all who worked to make this ·happen. For me as the Presi.dent of 
the company, that puts us in a very .good position, that I don't have to worry 
about federal regulations like some other utilities were, because we~re 
already well ahead of the curve. So I think that's a myth or scare tactic that 
you should dismiss. 

The other one that I think people didn't realize it or understand it, say well, 
the project hasn't started yet. I can tell you this project is almost in its 
fourth year. The project started the day you passed the law that said it was 
in the public interest. The project started the day you said, you ordered this, 
you pttt in the law, put in the scru~ber. It started then and like all major 
construction . projects, this is about a six year project. We're about. the third 
year, we're almost in the fourth year of this six year project. The project 
started a long time ago. What you haven't seen is major construction, and 
we're right on the edge of starting that. But the project has started, and as 
mentioned by others, you have to start it, and you have to do your contracting 
to make things very solid and predictable, and we've done all that. And as 
you may have seen, we already have contractual commitments where we've 
spent up to $230 million and there'll be more as the project moves forward . 

On page three, I'll do this very quickly, but I think most people understand 
that Bow operates 2417. As one of the representatives mentioned, it's a 'base 
load plant. It's very reliable. It's running better now than it did when it 
was first built. 

On slide four, you'll see some of the history of the plant. And like I say, some 
people call it an old plant. Actually, it's a plant that's run better and set 
records, set its all time plant operating records in the last four years. If it's 
an old plant, I'd say· it's running better than it's ever run, and it's producing 
more efficient and economic power than it ever has in its history. So to me, 
that's not a definition of old, that's a definition of well run. If you were in the 
control room of our power plant, you would see an array of computers and 
computer screens . And these are things that didn't exist in 1960. They are 
not old. 

Page six here really gets to the policy that you have set out over the last ten 
years or so, and we're actually very proud of the collaborative efforts that 
have gone on with the State over this period oftime. We've had a history of 
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environmental groups, the company, ·regulators, legislators, working- t!?g~ther 
-and we're 'very prdud ·of bein g -very prdgressi"e iii tha:t area, as the -~tat~ · and 
as the company, and that's"why we'r~'·so bdthered by" this bill, whit4 does JUSt 
the opposite. Instead of collaboratllig;·this is ptitting p~opie apart. :: · .. 

F ; • (~ ' • ' . • : ... .: ,•• , : ' , "I I . ' • 

But if you'lqok at page five, y"ou)ll se~ ' wh~t we've doria;: as the·'stat~·;~d as 
the company. We'vi/ had maj'or;· maJor iniprovemerl~~· · in ·~nvliorimemtal 
q·ualities ·of that · piant.;, It's ali be.dause, it '~;!tS:rted.' iii .. 200"2;: otli~r~· have 
mentioned· this, some.thin{fcalled ·the Clean PciW~r Act. ·':·:Now' we··ambarked 
on a path to ·take· care of poor ettdssioris. .Thete's nox, tox; nierc~zy · 'an.d C02

• 

And no one else in the country has ever done this. But w.e \~/er~·'vi114:h~ ·to do 
it with you, and you w-ere willing .to do it with us. An'd the last two that 
neeaed to be addressed were · ·merGury ahd C02 • .._ !n 2006, .fhrtH.igh' a long 
collabon\.tive process where we . all ' came' together, . vety st1b$~~n~f8i 'votes, 
majority, ' large majority, sometimes unlmii:nous vofe·~ .out 'cil 1&>mriii~tee ; £6r 
this mercury bilr- supported by th~ Governor; sup·p6hed by th:e .Jiegtsl~ture, 
supported by environmental groups, supp'brted .bY:"·th~;:h~s:i'ne~s corltmunity, 
supported by PSNH. That's '.the bill w·e're 'tantiD,g ·about ' tcid.a§, that's the 
thing that brought us up today. And· so we accomplished what we set out to 
do. · · · .. 

Back then, you aske·d PSNH, "Are you willing to put in a s'crubber?" And 
after having that collaboration, we said ''Yes, we are." · .Aii.d we ·do what we 
say we will do. We keep our word. You looked at us an.d said yes, as a state 
we want you to do this. How do you make sure that you do this, PSNH?. And 
we said, well, our word is good, we will do this. You said, no, we're going to 
write a law and we're going to tell you to do it. · .And·we said, fi.n:e, because 
we're going to do it: So you wrote a law and told· us to do it in law. Then the 
next question is, we really would like to spend sooner, not later: Yes, we'll do 
it sooner, we'll do it the best we can; we'll execute this as fast as we can and 
do this as soon as we can. Well, how do we make sure t}:lat you clo that? 
Well, you can always put a provision in law, and ybu did that. You wrote a 
provision in law that s~id that ·PSNH, if you put the scrubber in sooner than 
the absolute deadline which has been 2012, then you will .create a financial 
benefit to your customers. Not to your investors. You will create a financial 
·benefit to your customers. 

Well,· we've been working very diligently to do this as soon as possible, to do 
what you've asked us to do, which is tci· do it as soon as possible. So we do 
what we say we're going to do, and we have done what we said we're going to 
do, and we have done what you asked us to do. And what I'm asking yot1 is 
to keep your word. What I'm asking you is to abide by the law that you 
created. 
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One page six here, there's another depiction of the accomplishments that 
we've collected, that we've done together and you will see, this is another 
reason why it's not an old plant. Since the plant was first installed, we've 
reduced particulate matter by over 95 percent. We've reduced nitl·ic oxide by 
85 percent. And with the scrubber, we've going to reduce mercury by 80, 85 
peroent, and we're going to reduce sulfur oxides by 90 percent. I think that's 
something we should .all be cheering about and being proud about, and we 
should all be working to get this project done as soon as possible. That's 
what we should be doing. That's what PSNH is doing. 

What's the status of the project? And as I mentioned earlier, it's on slide 7, if 
you're following along. I have no concerns about federal regulations, in fact, 
I welcome them. And that's one of the points of this slide. 

One page 8, is a picture, a diagram of Merrimack Station. It gives you an 
idea of the footprint of that plant and haw much has been added to it, and for, 
have environmental improvement, and what the scrubber will do as far as 
the footprint. And of course you'll see it's a rather large and substantial 
physical structure. And of course to do that, you need people, which will 
create a lot of jobs, a lot of good work. A lot of quality good work, and we're 
very pleased with the relationships we have with ·the unions that will help 
bring that good work to bear on this. And it couldn't be at a better time, in 
my opinion, in history. Not that we planned this. Of course, nobody wants 
a recession, but if we're in a recession like this, what better way to get people 
employed than to have an environmental project that makes a plant cleaner. 
So we're very, very proud of that, and we'd certainly like your support in 
getting that done. 

Page nine, and again you know, I could talk to you a:t length about how one 
manages construction projects, but I know as legislators you may not have 
experience in that. But this really gets to the point that this project is not 
just started, it's been going on since 2006, and this is a typical way that you 
manage major projects, and you can see we've started. We already have, we 
did the preliminary engineering, we got a project manager, a program 
manager, who helps bring it all about. We've done the detailed engineering 
and we've issued major contracts last year, and we're ready to go on the 
major construction. We've done site preparation already. If you had, as 
Representative Walz said, she's been to the site many times. If she'd been to 
it recently, she'd see it looks much different than it was a year ago, because 
we've done a lot a site preparation. in preparation for the permitting and 
major construction. 

This . may be a good time to give you an example of haw projects ?-re run. 
We're very, very proud of our wood burning power plant over on the seacoast. 
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And that, like the scrubber, is a result of your action, as a resUlt of a law that 
w~s created in New Hampshire-. . As' soon -as you get ·a> findl.rlg· of public 
interest, . which you have . already. done, yoU'-ve· given ·a finding '-of public 
interests in this jn 2006. We .got-a finding ''Of"public 'interest ··on otit' ·woocl 
project, I think it was 2004::· · Bt1t"'uiitil y9ii've ·got tha"t firl.ding 9£- p:ublic 
in,terests, you'r~ doing estimates, you're doiriff.ruugh 'es"tiinates,· and the ·world 
changes. And ·during that period .. of"ti:rile, ··2004, ;05,· '.06, ·prices' al'so :\vere 
going up during that time, and·we ~had: the same interest!!it:heri 'th~:t,' we 'have 
now, which is to contract in a way · tn~t you minirlrize 'arid you 's'top ·and you 
lock in the prices so that they won't go up. And so we did that. As soon as 
we got the finding. from . .the Commissioner -of publit 'intere!sts}'we iss~ed the 
same sort of cont:ract that we had .with the serubb'er, which' are· :$'x€3d price 
contracts. That means they ·can't go up. And so ·that·proje'd vvas a $75 
million project, and we never, ever exceeded that $75 million throughotlt the. 
w;hole construction cycle. In fact, we came in a: little bit-lo"\.ver. · · · .. , 

That's the same way that we'·re managing this ·scrubbe:r prdje~t. ·we issued 
contraCts. . We're looking· at $457 million, and now, and we're not going to 

· exceed that. And so now we're looking at ways to bring it doyth; because we 
have fixed price contracts for all of our major contracts. They've ·already 
been issued. And that's the way you run projects and we''ve been very 
successful in that, and that's the way we protect customers. That's the way 
we ·make sure that customers are protected against escalation. 'l'hat's why I 
say it's a myth for people to say the costs are going to be a lot more than that. 
They're not. ·If anything, they'll'be less. · 

One page 11, it's a very important one. As I said, nobody can predict the 
future, but we are, and that's why we define things. And we know what the 
costs of the scrubber are going to be. We know that. You don't need a study 
for that, you don't need .anyone to project the future. We ·know that cost, at 
least we know the maximum. And we know what the impa·Ct· on rates are, 
and that's on page 11. You've 'heard it before. It's about three-tenths of a 
cent per kilowatt hour. And or'course, you have to pa.'y more if .you've 
installed equipment like that. And it's going to cost more to have. a cleaner 
power plant. But we all accept that. We all accepted that in 2006. We all 
knew that it costs money to have a cleaner power plant, and we're all willi~g 
to do that. But it's .very competitive, and the plant will continue to be very 
competitive. You can see on that chart, that I don't want to trivialize point 
three cents a kilowatt hour, but it's well, well within the variations that you 
get in fuel costs, and it's well within the market value, the market 
differential between our plant and the market. So we feel quite comfortable, 
even though it is a price increase, the plant will continue to be highly 
competitive in the marketplace. And it gives us certainty. 
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Page 12, for those of you who are interested in more detailed cost estimates 
or prices and what a project is all about, there's nine or ten .or so different 
elements of this project that all are contracted for separately and all that add 
up. So, yo"u know, it's far more than putting in a flue gas, you know, de
sulfurization, there's a whole lot of other supporting and other work that goes 
with it. So just to give you a little idea. 

We have very detailed documents on · this. I mean the Public Utilities· 
Commission can and will see all of this stuff. They look at all these project 
things and they do prudence review and they do a very thorough job. So 
we're not at all concerned with that, because we think we're doing a great job 
and we know they will do a very thorough job in reviewing what we did. But 
we don't have any problem with that. That's done in the normal course of 
business. That's already provided for under C'lll'rent law. 

Senator Martha Fuller Clark. D. 24: 
you, as it's going to better be .... 

Mr. Long, I do. have one question for 

Mr. Long: If it's really pressing. I'd prefer to go through and then answer 
questions. 

Senator Martha Fuller Clark D. 24: Thank you. 

Mr. Long: On page 13, is what some of the rough estimates were in 2005, as 
compared to 2008. You know, lots of things have gone up, as others have. 
In fact, everything all around us, all around us, in all the infrastructure 
projects and construction projects, you see the same sort of thing going on. 
That's why, when we get into construction projects, we try to lock into the 
costs as soon as possible, so that we can avoid further increases. 

Page 14 just tells you a little bit more about what drives those costs. I think 
the things that are really interesting, hopefully you will find it interesting, is 
if you go to page 15, and this is a chart. This is not prepared by Public 
Service Company, this is prepared by a very renowned firm called Cambridge 
Energy Research Associates. Okay, we took this directly from their research. 
And this is just, and this again is not speculation. This is not speculating 
about the future, this is what actually happened, okay. And so this is what 
actually happened to power capital costs between 2005 and today, and you 
can see, you can see that all projects throughout the country were 
experiencing the same sort of price escalation as we did. So that means that 
all of our competitors, others had their costs going up too, which means that 
relative, the whole market went up. So when you see scnlbher costs go up, 
sure they did. But so did everything else and so relative to the market, we're 
still very good. 
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And .the same sort of thing on page 16, "you see iron and ·st"eel, · cement, and 
they went up in .great amounts from 2005:' Aha 'of course anybmiY'· in the 
co.nstruction business knows that, anybody in the power business knows that . 
.A.n,d the same sort of thing, if yo.u go to<page ·17; copper, nickel;· ·yoti know 
increased. They're still all up, very substantial increases .. ·I ·give this to ·you 
only to point out that, you know, obviously a project of this type is very 
cD;mplicated and no one expects you to be· expe·tts · in ' prbj'ect m8..ri;agement. 
Nobody ·expects · you . to be · .experts, but· \ve ate, 'and : these are trungs· that 
really, I think, would indi~ate to you what drive~ · th~s~· . costs up· ill\~ ifs not 
unique to Public Service .Company . .' .tis r :s'ald/ Ga::ry:Fbrt1ei ,wiil '·coi:npare it 
against other scrubber costs around the natiori; '. Yci.u'lfse·e 'the s·a:m.·~· ·sort of 
thing, that . we~re very . competi~ive and 'we're verY much in line ·with what 
others are experiencing. 

And page 18 is a little bit more than that. There's ;a: little ·more information 
on the cost differentials that have occurred. And really, you don't need a bill, 
you don't need legislation to understand this data or to get it. I mean the 
PUC has access to this data without any law changed1 and they certainly will 
look at it before, as Senator Gatsas s·ays, anything goes in rate. I mean you 

(jJ~ 

(. 

really should take comfort in that. If they thirik we did anything wrong, or~ 
didn't do anything well, they will certainly let us know; and we will be~, 
hearing that one out too. So, I don't, you really don't, there's nothing to do in ""· 
a future study that will help you understand the costs of the scrubbe1·. 

And our whole approach, on page 19 there, and it's been very, ·very successful 
and our award winning wood plant, it's gotten, ·five, six, seven awards, 
national, international, construction awards, engineering awards. We're 
using those same practices that .we used in that award winning project on 
this, and that's not, page 19 just tells you a little bit more about what those 
are. 

And page 20 is a really coming a little bit at it from the customer angle, 
which of course is really a progress INAUDIBLE we use on every decision 
that WB make, btlt we agreed this a very good project for customers, also. ·It's 
going to provide them with energy security, provide them with economic 
power, and as was said, the Public Utilities Commissio.n will look at this 
thoroughly as they always do. 

. And I think we need to remind people sometimes, so it will help you put their 
allegations in perspective, is New Hampshire has an open access system, and 
many of you were part of that. Many of you created that law and that policy, 
and certainly I was part of it. And what that means is that any customer, 
any customer can choose a power supplier. Now we know on a practical 
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level, residential customers don't get that choice. because people aren't 
offering that. But we know on the business side, commercial customers, we 
know that they can and do choose power suppliers other than PSNH. 

Our role, our role as set by state law, our role is to provide power to 
customers when they haven't chosen a supplier. Some people call that the 
supplier of last resort. It just so happens that most customers do not choose 
a supplier. But commerc~al customers can. So when a commercial customer 
says, I'm concerned about the cost, you know, I don't want to be flippant 
about this, but if they really are concerned about the cost and if we really 
aren't low cost, they can go somewhere else and they can completely avoid the 
costs of a scrubber. But that's not, you know, what we're trying to do is to 
have the lowest cost power that we can for the benefit ef customers. But if 
people think that we're out of line, they have recourse . They have recourse 
through prudency review and they have recourse by, they can make a choice 
for a different power supplier. And that's just the point that sometimes is 
lost when people make allegations and ... 

It's interesting to me that Senator Janeway says this isn't about cost. And I 
think he's right. I agree with him. This isn't about cost, this is about people 
who want to shut down Merrimack Station. 

On page 22 is the project benefits and I've mentioned many of them. Of 
course, jobs right now is always very important to us, and I thank people for 
complimenting us for how we treat employees. I'm ohe of those employees, 
and we always try to treat our employees well, and we always try to treat our 
contractors well, and we always try to treat people who work on our sites 
well. And we're looking forward to having many of you on the site and 
working hard. We know you do good work We've had lots of experience 
with contractors doing great work and we're going to do it again. But jobs is 
very important. The local economy. 

I mentioned passenger rail. There will be more and railroad help, we talked 
about that. I talked about the energy values of this plan·t already. I mean 
the values to me are just so overwhelming, just as some people would say a 
no brainer, that you really want to maintain a plant like that, and you really 
want it to be as clean as possible . 

Regarding Senate Bill 152, I tell you, it's very unusual for me to testify before 
you these days, so the reason I'm here is because I just think that it is so, it's 
such a dramatically negative impact and I really need to, really need your 
vote against this bill. It is not a simple study bill. It is far more serious 
than that and, you know, my point of view, not a point of view, it's really my 
experience. As I say, you can spend any amount of money you want on this 
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study and it-won't tell you the future. I think Senator Gatsas had ~exactly the 
right question. : . ."What are ·yo"u·-going to do with .itwh~_I.l yo:u get it? 'Because 
at best, it's.goiti"g,to b~ speculative, it's ;not goiri·g to tell .~you anything. . And 
all it will do is feed the fire ahd all it will do is cause more fighting and 
disagreement and people following different agendas . 

. . 
.A,s I said, as.an_ ~l~.ctric comp:;tnY. what. vie do is we tr.y to. prcivide for -c~rtainty 
in an uncertai.P.·· world. -- :r.And 6ne way- to prov.ide· for· certairl.ty in 'a very 
uncertain world is to make the powe~ "plants· 'as .clean:: a:s ·possible and to 
~stall" the ·8c.rubber. As· I · said,.· the scrub be~ is: ,really our hi3dge against 
federa~ regulations. You know, ·I'd rather. do "it' . nqw~when'it•s·-Jess expensive 
than to .do it five years fro:rh . now, when there's:.federal regull!tions, when 
every other_p.ower company ih the country is putting .in scrubbeJ;s. "It's better 
to .do it now, and I thinlt: it'll. do us well. · . . · ·· 

Se~~tor Martha Fuller Cla~k. D. 24: Mr. Long? . . :.· : · 

Mr. Long: Yes, ma'am? 

Senator Martha Fuller Clark, D. 24: 
wind this up. 

I wonder if it would be possible to 

Mr. Long: I'm just about finished, as you can tell. I'm on slide 25, with only 
a couple other ... 

Senator Martha Fuller Clark, D. 24: You've provided a lot of very good 
information in there and it's not that we don't appreciate and that we don't 
take your testimony seriously, b_~1t you have spoken for 3~ minutes. 

Mr: Long: Oh, I'm sorry, yup, a little bit longer than I normally go. -But if, 
Senator, you could just bear with me a couple more minutes, I think I can 
wrap this up.. · 

Senator Martha Fuller Clark, D. 24: Certainly. 

Mr. Long: Thank you. On page 25, I gU.ess you can read it at your leisure, 
but I just want to point out to you, because some people think the study is 
going to provide answers, and it won't, and I want to tell you what it won't 
give you. It certainly won't tell you what the cost of the scrubber is or what 
Me.rrimack Station's fuel source is. We know that. And it won't tell. you 
what the price of oil, gas or coal, and it won't tell you what future regulations 
you're going to have. So it really, you can spend money and you can have a 
study, but to what end? I think the only end is, I guess, give you a platform 
to say shut the plant down. · 

( 
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·Page 26. I guess I'm done, Senator. With that I can just, I really do want to 
focus on just one more slide before I leave, and it's slide number 28, and 
many of you have heard me say this before. And it's just one slide, but I 
would tell yo~t, Senators, in some ways this is the most important slide in the 
whole package. Beca-use I really don't think we should be here today talking 
about Merrimack Station. I think that should simply be going forward in the 
way that we've all agreed. 

What we should be talking about is how can we have more renewables. And 
what this page is saying is what PSNH is doing and what we think should be 
done. And you can see we think energy efficiency is a huge part of our 
future, and that's what we should be talking about. How do we get' more of 
that? How do we do that well? How do we work together .on that? You 

, know, how do we keep looking for innovative ways in our power plants? You 
may have read, you -may have heard, that we're going to test burn cocoa 
beans in our power plant. Those are the kind of things that we do and then 
invest in renewable energy projects. That is not going as fast as I would 
have liked, and I personally think that -you can never have too much 
renewable energy power. And you all know my position, that PSNH would 
like to build an INAUDIBLE and employ some of these people on that front 
too, doing renewable energy projects. But you know that for three years now, 
the Senate has said no. But we're not here today to talk about that. But I 
think that's really the sorts of things that we should be talking about, instead 
of having to spend so much of our efforts doing something that has already 
been done, which is put a scrubber at Merrimack Station. 

I guess finally I just ask you for your support, for the all these people in this 
room, for our c1.tstomers, for our energy future, that you vote against Senate 
Bill 152. Thank you. 

I would like, Senator, to bring Gary Fortier up for just a minute so he can 
give the scrubber perspective, too. 

Senator Martha Fuller Clark, D. 24: Thank you very much. I would like to 
say that I look forward to working with you on ma~ing sure that we can 
provide the transmission to the North Country so that whatever projects are 
being, moving forward in the North Country are going to be able to come to 
fruition. Without transmission, nothing can move forward, so we know that 
you're a key player in that and we do look forward to working with you to 
solve that problem. 

Mr. Long: And I, too, with you, Senator, am interested. And there are some 
even more substantial things we can do with transmission than the northern 
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route, but we certainly want to do that. And I will tell you, there's 
renewable·s that w~ can. do now th!it do'n't require transmission. So, all those 
tl:ring~ I think: we shquld purs.ue-together. - . ..,. ~ .. · · _. ·. · · · · ,, 

Senator Martha Fulie~ Cl~rk. D.· 2~: . .-_:' : lb.sol~~~l~ .. I w~ted.to · a~k yo~ one 
question, Which was some concern that.! have._that when you're looking at-the 
cost ~f commodjt_i~s. that. your _ ch~t· ends ~--2008. 1-t·\ioesi,t't ::_shoty\vhat's 
happened to commodities since the market of last sum:m.er.,- ;w-hlch .we know, 
the costs were very high. The costs now hav~ come .-down: -·no you have the 
st~bility in ypur con~racts? ! .know thatyow~aid_ .. ;.INAUDIBL~·-: _ · :. :-_. · 

·.· .. · ... .-,,>~· - ·. i ~ · i ! .= .• : . ·- -~ .. !- ' : ~~ ~ .···r · ~ ;-/--1 =· ·_ ~- :: ·. :~~'-·: :·-; ,.~,J ;-F~~:~- 1;. !~ - - · 
Mr. Long: . ·.y~~. Senator, .I wo,uld say_we're iri very good: ·shap€/ari~-'I really 
w~t to compliment the team, th(PSNH enguu3e#ng· teB;m · aD:ci·~ptoje'tt te·am. 
r·m very, v~~y comfortable and very'pleased w~t.h __ :thel.r, y~u·:kn6w, mru;velo~s 
ex~cution so f!il'· And yes; we. provided, we hav~·.ro·?ni.· i~~the · __ cont:r~~t .... We 
provided for escalation of materials and we pro:vided for,.cont:i,:q,g·encies:· If we 
don't have 'to use those ' escalations. because the marketei''lia\t~ chariged and 
some pricea ·of some things have gone· do~n, o~ at le.asf stayed flat, 'because· 
sometimes we built in escalations in case they didn't stay··flat: . So, yeah, we 
_are .already seeing reductions in costs that we are capturing as -;We·go forward. 
So, yes, we beiieve that that's why,· as I mentioned ·earlier, this is like the 
highest it -w~~ld ever be, .. 457, and you know, again, until you run the course 
you won't know what the final numbers are. But our team feels very 
confident that there's things that we can ·exercise along. the way. · 

The bad news is we're in a recession. I mean, nobody wants that. But if 
you're in that circumstance, you might have some leverage to get some cost 
savings for materials, but there still is. a world demand- for · scrubbers and 
there still is, it's still a very vibrant. market. :-.-

Senator Martha Fuller Clark, D. 24: INAUDIBLE 

Senator Jacalvn L. Cilley, D. 6: Thank you, Madam Chair, -hold it down, 
okay. Thank you, Madam Chair. Mr. Long, I have been following this now 
for weeks, and I have heard evidence on both sides of the fence about, you 
know, whether that plant is actually an integral part of the, you know, the 
supply of electricity, and that we really could do without it and have 
adequate s·upply. I'm wondering if you could speak to that, and I'~ also 
wondering ~hy, doesn't ISO New England· issue 1 I think it's .FERCs, it's been 
a little while since I've visited those, that suggest a concern about supply in 
the future? 

Mr. Long: Thank you, Senator. I tried to keep things from getting too 
complicated, because electricity is 'fairly complicated. But the short answer 
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to your question is that plant is absolutely critical to supplying our 
customers. Okay, now we have to distinguish our customers from the rest of 
New England. But that plant is clearly used to serve our customers, and we 
don't have enough power to serve our customers. We're buying power on the 
wholesale market. We buy 300 to 400 megawatts of power on the wholesale 
market. So, certainly from the perspective of the' economics to our 
customers, it's critical. 

When you look at New England generally, and we are operating· as a single 
region, .the recession has resulted in less el~ctric load now than we had 
earlier. So, I mean, the recession is having a very large impact on everyone. 
So right 11ow, and I think Senator Janeway, you know, said that prices are 
low. Prices have gone _down, and as I said, I've seen many cycles of up and 
clown. I mean, if you want to bet the farm on the prices today, I certainly 
wouldn't. But, you know, so prices are low now, which is good. It's kind of 
an offset to the recession. But no one expects that to hold. And so there's 
enough power in New England. There's enough power in New England. I 
should say it this way, on paper, there's enough generating capacity to serve 
the load. And there isn't any real load growth happening in New England 
right now. 

But that doesn't mean, that doesn't mean that's economic for customers, it 
doesn't mean that at alL And it doesn't mean that that power is available all 
the time. We've had two times in the last, I think, three ·years where there's 
been a shortage of gas supply, and what happens when there's a shortage of · 
gas supply, is several of the gas plants in New England can't run and I think 
the mention of our turbines, our combustion turbines running is kind of the 
result, sometimes the result of plants just not being able to start up. 
Sometimes it's just the result of plants just not being able to run. And that's 
what happened. You know, ·there's destruction in .the gas supply and we 
were called on to run anything and everything we could so New England 
would have enot1gh power, and that doesn't happen often, but it can happen. 
And so, ·in our business, that's why I say, it is so important to have fuel 
diversity, it's so important to have flexibility, and that's one of the things that 
Merrimack Station does for us. 

Senator Martha Fuller Clark. D. 24: Thank you very much. Senator 
Carson. 

Senator Sharon M. Carson. D. -14: Thank you, Madam Chair. And thank 
you for your testimony this morning, Mr. Long. 

Mr . Long: Thank you, Senator. 
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Senator Sharon M. Carson. D. 14::· I pulled ·'some·ofthe testimony from the 
·.original bill that e&tablished the ·scrubber project, and I discovered· that not 
only ~re w~ -loqkiiig to re~uce. -mercuey·:·.emis·sions,. but .we're also looking to 
re~uce the sulfur ·dioxide ~nnissions. And .that is really substantiated ih the 
program that you provided u.s with-this;·-inorF.i.ihg. - One .. of the things that I 
di_~ not know Wa$ that we Were paying for these S1.ilf1lr 'diox.ide credits .. ·Are 
we still paying for those? · 

Mr. Long: Yes . . We, as an emitter of s~·.: dio,Qde, we have, there's a .cap 
and trade system, yo~ know, much.-li.lt.e wh~(peopie .talk ahout for C02

• Not 
the same design .but ,tb,e ·qoncept. AnQ. it's bee·n; :in:· exi~tei_lce fo:t' a number of 
years and it's been proven to work ver.y ·well, ~hdi:lt redu:cing sulfur .. And so, 
yo.~ know, it wasn't required-by law to r~duc·e. splfur, you knowi·-that mercury 
law. It was really focused op,--merc:ury,_ as otP,.ers ,have said. But- at· that 
tirrie, we did a twa-fer, those were the kind ofw·ords ·used hack then. Wec·get· 
to have two majo1· redu~tions with._ one pie~~·of:~quipment, because these flu 
gases, des1.ufurization are ma~ly for the pU:n>o~?e :of reducing sulfur. So we 
got a huge reduction in sulfur, which meanB .W.e; avoid having to buy sulfur 
credits on the market, on the cap and trade ·market .- So that produces 
economic value, it's an offset to the cost. Not an entire offset, but it helps 
offset the cost and so, yeah, it's a very good thing for us. And it helps us look 
at _different sources of coal, because if the coal has a little more sulfur in it 
than the coal we'd normally buy, but we now have a way of getting rid of the 
sulfur with this device, which means we're open up -to more markets, and 
that affects rail in a positive way as well as cost. 

Senator Martha Fuller Clark. D. 24: INAUDIBLE . ·. 

Senator Sharon M. Carson. D. 14: Thank you, Madam Chair. So if you 
were to _give us some sort of an estimate, wha_t do you think would be the cost 
benefit to the ra,tepayer? · · 

Mr. Long: I guess I'd like to do that as a follow-up, -because I'm not an expert 
and I k:(low that two years from now, someone .will say, gee, Gary, y0\,1 said 
sulfur credits were this, and the . market changed and the facts. So, you 
know, again, it would be an estimate based on today's costs and I think one of 
our staff can certainly provide that for you, Se~ator. 

Senator Martha Fuller Clark. D. 24: Senator Odell. 

~ 
r · ., 

Senator Bob Odell. D. 8: Thank you, Madam Chair. A couple, Mr.- Long, 
thank you for your testimony. A couple of times this morning yciu have 
mentioned that there's a cost for this study of a $1 million or $2 million. ( 
Who would be the payer of that? .. ......_ 
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Mr. Long: You know, Senator Odell, I didn't mean to imply that this would 
cost that much. We're not advocating any study, so it costs zero if you ask 
me. But I'm just saying, I have seen studies where you can pay consultants 
$1 million to do a study, and I personally would not use the results of that 
study because of speculation. And if you spent $100,000, $200,000, $1 
million, my point being that money will not buy you an answer. That no 
matter how much you spend, you can look at what you think is the world's 
renowned expert, you know, but they can~t tell you what an oil price is going 
to be three years from. now, four years from now. There are some markets 
that you can buy and sell one or two years ahead. You can't buy five, six, ten 
years ahead. Nobody's foolish enough to believe that they can forecast. 

Senator Martha Fuller Clark. D. 24: Follow-up . . 

Senator Bob Odell. D. 8; Mr. Long, my question was, if it costs a dollar or it 
costs a $1 million-to do this study, who ultimately pays for the study? 

Mr. Long: I don't know. I guess that would be for you to decide, but if you 
vote the bill down, you don't have to decide. But you know, it's, I would 
think that it would be a bad use of money from customers, so I certainly hope 
our customers don't have to pay for it. 

Senator Martha Fuller Clark, D. 24: INAUDIBLE 

Senator Bob Odell, D. 8: . Thank you, Madam Chair. I understand correctly 
and some of the concern is that you've had 33 years of experience, you must 
have had projects like this in the past, and I know you mentioned the Shiller 
Boiler, where you are asked, you are legislatively told to go ahead with the 
project or you initiate a project. You spend the money and then the Public 
Utilities Commission looks at that and says, yes, this cost is in, that cost is 
out. In other words, the Legislature has ennobled (sic) the Public Utilities 
Commission to fulfill that role. Is that a normal standard, that lookback, in 
terms of what will go into the rate base? 
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Mr. Long: It is the normal standard for the Public Utilities Commission to 
review our actions and our decisions, and it's done in hindsight. So it 
certainly presents business risk, as you might have a difference of opinion. 
We might think we made a good decision, somebody else might think we 
made a bad decision. But I think the Commission has found over and over 
again that we're making good decisions. But yes, that's normal course. And 
that's okay, we're totally prepared for that and we're totally used to that. 
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What is difficult for us because, you know, we're really, whatever we do 
affects customers.. You _know, :we're a ·regulated company; .. we don't get 
m~rket prices. -w~ don't get the -profits that a rittcleat '·.Plant gets' when the . 
mark~t prices go up, you know, or· any-: other plant if it's :tiot regulated. - So we 
h~ve to be very careful . First_of ail, because: we have· that s·drutmy.'- ~ Second 
of all, you know, it affects: customers. : So we're b~;sic.ally :very conservative . 
We ~hink we'r~ very--inriov~tive when it comes to tH1hgs: l.ike :wood burning or 
~ke cocoa be.an shell burning or, you know~ ·renewable-·power : · But.:fuianCially 
we_ have t_o - be _ v~ry, very -conservative .and we ·have .tti.be vecy sure· of what 
we'~e. _doing;.))ecause if we're .reckless '-oF if. we'~e making bad~decisiori.s ,- it'll 
hb.rt,_.it'Uc~nne.,back on us .' . . ·. ... . . _, · ·. _. . .' ;:, .~ ._: t' '~r ··:_. ·· _:. · ·'··.;."·: 

:. ~ , :· -:;/:1· , ·. ,: .-.. 
. .. . . . 

Senator Martha Fuller Clark, D. 24: Thank you very much. 
..... , ... .. 

Unknciwn: My name's Lynn INAUDIBLE ·and INAUDIBLE for PSNH. 
And this question. was asked of us awhile ago because·J th_inki~ INAUDIB~E 
question, whether or not INAUDIBLE. : . _:.- · Y. -. · · ·. 

Senator -Martha Fuller Clark. D. 24: Could you just wait one minute. We'll 
be able to get your answer, but it won't INAUDIBLE. 

Mr. Long: I must-have sa~d something that my ~taff di~agrees with me, so 
no. 

Senator Martha Fuller Clark. D. 24: INAUDIBLE. What I wo1.ud like to 
do now. !~AUDIBLE to come forward, will not be able to INAUDIBLE this 
afternoon. It is my ·intention to break the morning s~ssion at noon and 
reconvene at 12:30. At that time, I will ask the re-presentative INAUDIBLE 
to come forward. Is that? 

Mr. Long: Thank you very much, Senator. That's perfectly acceptable, just 
as long as you get the information, I think you'll find it useful. · 

Senator Martha Fuller Clark, D. 24: INAUDIBLE, so wai~ before·the public 
can INAUDIBLE, we'll hear from Senator D'Allesandro. INAUDIBLE if you 
could line up, I will call on you. 

Senator Lou D'Allesandro. D. 20: Thank you, Madam Chairman, and 
distinguished members of the Committee. . For the .record, my name is 
Senator Lou D'Allesandro, I ·represent District 20. That's Manchester, 
Wards 3, 4, 10, 11 and the Town of Goffstown. 

I come before you in opposition to Senate Bill 152. I'll be extremely brief. 
We as the Legislature mandated that PSNH do this. We told them to do this 

cr 
r , ,_ 

~ .. 

,. 
' 

APP 2-31 --· · 



J 

0 

0 

0 

0 

0 

Public Service Company of New Hampshire 
Docket No. DE 11-250 

Witness: 
Request from: 

Question: 

William H. Smagula 
TransCanada 

Data Request TC-04 
Dated: 08/31/2012 
Q-TC-013 
Page 1 of 5 

A1TACHMENT C 

Reference page 16, line 10, of Mr. Smagula's June 15, 2012 prefiled testimony in this docket, 
please provide copies of any and all "published cost statements" that have been issued in 
connection with the scrubber project since its Inception. 

Response: 
The Clean Air Project Team published three cost estimates. These updated estimates are presented In 
the company's Form 10-Q quarterly filings attached below. The Clean Air Project Team presented a site 
specific cost estimate of $457 million in May 2008 which was approved by NU's Board of Trustees In July 
2008. The Clean Air Project T earn updated the estimated project cost to $430 million in the second half 
of 2010. A third and final update in the first half of 2011 estimated a project cost of $420 million. 
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Public Service Company of New 
Hampshire 
Docket No. DE 11-250 

Data Request STAFF-01 

Dated: 12/30/2011 
Q-ST AFF-012 
Page 1 of 75 

.Witness: William H. Smagula 
Request from: New Hampshire Public Utilities Commission Staff 

Question: 
Please provide copies of all reports to the Legislative Oversight Committee on Electric 
Restructuring and other persons pursuant to the requirements of RSA 125-0:13,1X. 

Response: 
The requested information is attached. 
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Data Request STAFF-01 
Dated: 1213012011 
Q-STAFF-012 
Attachment 3 

PSNH Legislative Update- June 18, 2008* 
Page 27 of 28 

Update relative to the reduction of mercury emissions at PSNH Coal Fired power plants as outlined in H81673. 
As required by HB 1673 (RSA 125-0:13 Compliance- Paragraph IX) PSNH shall report by June 30,2007 to the legislative oversight committee on electric utility 
restructuring, and the chairpersons of the house science, technology and energy committee and the senate energy and economic development committee, on 
\he progress and status of: 

1) Achieving early reductions in mercury emissions: 2) Installing and operating the scrubber technology: 

DOE Mercury Reduction Project at CLEAN AIR PROJECT UPDATE 
Merrimack Unit 2 . Program Schedule Fall 06- Spring 08 . Engineering . . . 

- Completed Parametric Testing Nov 2006 - Projects defined in 5 major components 
- Codleted Long Term Testinr April 1, 2008 - Specifications developed for 4 key 
- Use various combinations o sorbents. to components -

assess effectiveness . Commercial and Purchasing 
- Varied rates of injections - Program Manager Hired Sept 2007 
- Varied location of injection points - Scrubber Isfan and Ghimney proposals are 

Long term Test Evaluations 
in negotiations . - Vendor Proposals requested and received for 

- Long term test- Fall 2007 tflru March 2008 Wastewater Treatment Facility and Material 
- Equipment performance Handling System · 
- Balance of Plant Issues . Review, Permits and Approvals 
- Mercury Removal Performance - NHDES- May 12 presentation 

- Temporary Permit expected October 2008 . Measurement tools and· methods - Town of Bow -Local p~rmitting 
- Completed sorbent trap measurements - Regional Planning Commission 
- Installed and monitored Hg CEMs . Site work 

- Existing oil tank removed . Results of Parametric tests - Site surveys and studies completed 

Initial injection plan 10- ~0% - Warehouse construction underway -
- Enhanced injection resulted in a wide - On-site engineering facilities completed 

variation of results . Schedule and Costs 
- Sustainable results will depend on the ability - Tie-ins: MK#1 Fall2012, MK#2 Spring 2013 

to resolve balance of plant issues - Project Costs will be updated with review of 
major equipment bids · 

*year corrected to reflect June 2008 update 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSlllRE 

Investigation of Scrubber Costs and Cost Recovery 

Order Denying Third Motion for Rehearing 

0 RD E,R ~ 0. 25,565 

August 27,2013 

I. PROCEDURAL HISTORY 

This docket considers the prudence of the costs and cost recovery for the wet flue gas 

desulfurization system (Scrubber) installed by Public Service Company of New Hampshire 

(PSNH) at its coal-fired generation plant known as Merrimack Station. PSNH installed the 

Scrubber pursuant to RSA 125-0:11-18 (the Scrubber law) which became effective June 8, 2006. 

The Office of Consumer Advocate (OCA), the New England Power Generators Association, Inc. 

(NEPGA), Jim and Sandy Dannis, TransCanada Power Marketing Ltd and TransCanada Hydro 

Northeast, Inc. (collectively, TransCanada), and Sierra Club and Conservation Law Foundation 

(jointly, SC/CLF) are all parties to this docket. 1 

In connection with discovery disputes that arose in this docket, the Commission gave 

parties the opportunity to file legal briefs "regarding their views of the proper interpretation of 

RSA 125-0:10, RSA 125-0:17 and the cost recovery provisions ofRSA 125-0:18, and how 

these statutes relate to one another, to the application of the standard for discovery of evidence, 

and to relevance." Order No. 25,398 (August 7, 2012) at 10. 

1 Detailed procedural histories can be found in Order No. 25,332 (February 6, 2012), Order No. 25,346 (AprillO, 
2012), Order No. 25,298 (August 7, 2012}, Order No. 25,506 (May 9, 2013) and Order No. 25,546 (July 15, 2013). 
All documents filed in DE 11-250 can be found on the Commission's website at 
http://www.puc.nh.gov/Regulatorv/Docketbk/20 ll/11-250.html. 
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PSNH, TransCanada, SC/CLF, and the OCA filed briefs on August 28,2012. On 

December 24, 2012, the Commission issued Order No. 25,445 (Discovery Order) in which the 

Commission ruled on the outstanding discovery motions and construed the above-referenced 

statutory provisions ofRSA 125-0. In particular, the Commission reasoned that PSNH "could 

have requested a variance from the 80% reduction requirement, and could have sought a lesser 

level of reduction, even down to no reduction at Merrimack Station, while pursuing a request to 

retire Merrimack Station. Retirement of Merrimack Station would effectively eliminate all 

emissions from the station and leave only continued emissions from PSNH's other generation 

units, reducing PSNH's overall mercury emissions significantly." Order No. 25,445 at 25. 

PSNH timely filed a motion for rehearing of Order No. 25,445 (First Rehearing Motion) 

on January 23,2013, to which TransCanada, SC/CLF, and the OCA objected. PSNH pointed out 

an apparent inconsistency between our reasoning in Order No. 25,445 and a prior order, in which 

we stated that "[ n ]owhere in RSA 125-0 does the Legislature suggest that an alternative to 

installing scrubber technology as a means of mercury compliance may be considered, whether in 

the form of some other technology or retirement of the facility." See Order No. 24,898 at 12. 

On May 9, 2013, the Commission issued Order No. 25,506 (First Rehearing Order) granting in 

part PSNH's motion. We agreed with portions ofPSNH's analysis regarding RSA 125-0:17 and 

concluded that: "we will not disturb the prior Commission ruling in Order No. 24, 898. To the 

extent that [the Discovery Order] interpreted the variance provision RSA 125-0: 17, to allow 

retirement of Merrimack Station rather than installation of the scrubber technology as a method 

of meeting the emissions reduction requirements, that portion of Order No. 25,445 alone is 

reversed." First Rehearing Order at 17. 
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The OCA, TransCanada, and SC/CLF filed a Joint Motion for Rehearing, Clarification 

and/or Reconsideration (Second Rehearing Motion) of the First Rehearing Order on May 28, 

2013. The movants argued that the Commission erred regarding its intetpretation ofRSA 125-

0:17. PSNH filed an Objection to the Second Rehearing Motion on May 31,2013. 

On July 15, 2013, the Commission issued Order No. 25,546 (Second Rehearing Order). 

The Commission denied the substantive relief requested in the Second Rehearing Motion but 

clarified the scope oft_his proceeding. With regard to the scope of its prudence review, the 

Commission construed RSA 125-0: 18, the cost recovery section of the Scrubber Law, and RSA 

369-B:3-a. which governs PSNH's divestiture and retirement ofMerrimack Station Second 

Rehearing Order at 7-10. The Commission concluded that PSNH retained the management 

discretion to divest itself of Merrimack Station under RSA 125-0:18 or to retire Merrimack 

Station under RSA 369-B:3-a, if appropriate. Id. at 8. We further ruled that "PSNH's prudent 

costs of complying with RSA 125-0 must be judged in accordance with the management options 

available to it at the times it made its decisions to proceed with and to continue installation [of 

the Scrubber]." PSNH timely filed a motion for rehearing of the Second Rehearing Order on 

August 9, 2013 (Third Rehearing Motion). The OCA, TransCanada, and SC/CLF jointly filed an 

objection to the Third Rehearing Motion on August 16, 2013. 

We deny rehearing. 

II. POSITIONS OF THE PARTIES 

A. Public Service Company of New Hampshire 

PSNH made three broad arguments in its Third Rehearing Motion. First, PSNH argued 

that the Second Rehearing Order is inconsistent with prior orders of the Commission and with 

the provisions ofRSA 125-0:11-18. Third Rehearing Motion at 5-13. Second, PSNH argued 
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that the Commission's construction of RSA 125-0:18 conflicts with those portions ofRSA 125-

0 that require installation of Scrubber technology, violates principles of statutory construction, 

creates illogical results and bad public policy, renders RSA 125-0:18 unconstitutional, and 

violates due process. ld. at 13-33. Third, PSNH argued that the Commission's construction of 

RSA 125-0:17 is erroneous, making the Second Rehearing Order inconsistent internally and 

with prior orders. Id. at 33-37. Where warranted, we address PSNH's more particularized 

arguments in our analysis below. 

B. OCA, TransCanada, and SC/CLF 

The OCA, TransCanada, and SC/CLF (Objecting Parties) argued that PSNH relied upon 

the same arguments it asserted in prior pleadings and therefore failed to meet the Commission's 

standard for granting rehearing. Objection to Third Rehearing Motion at 1-2 and 14. They 

argued that the Second Rehearing Order is consistent with statute, that the Third Rehearing 

Order is entirely consistent with Commission analyses in the instant and other dockets, and that 

PSNH ignored prior Commission orders in this docket and elsewhere regarding the 

Commission's authority to conduct prudence reviews. Id. at 5-7. 

According to the Objecting Parties, accepting PSNH's analysis ofRSA 125-0:18 would 

render the statute meaningless and contrary to principles of statutory construction, would make a 

mockery of the prudence review mandated by the statute and the Commission's authority to 

ensure that a utility's assets are used and useful, would restrict the Commission's traditional and 

fundamental authority to act as the arbiter between the interests of the customer and the interests 

of the regulated utility, and would restrict th·e Commission's authority to ensure that rates are just 

and reasonable; authority the Commission employs in order to protect ratepayers from the abuse 

of a monopoly. !d. at 3-4. The Objecting Parties stated that PSNH's argument ultimately fails 
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because it does not recognize the scope and implications of a prudence review, which the 

Legislature expected the Commission to perform as evidenced by the enactment of RSA 125-

0:18. ld. at 8. 

Further, the Objecting Parties argued that PSNH's claim that it was denied due process 

by the "arbitrary decision-making" of the Commission strains credibility because PSNH was 

familiar with the law long before Scrubber costs were incurred, and PSNH knew of the 

Commission's plenary authority to review and oversee all activities of regulated utilities. 

According to the Objecting Parties, the Scrubber Law contains no provisions limiting 

Commission authority. Jd. at 11. 

III. COMMISSION ANALYSIS 

A. Standard for Rehearing 

Pursuant to RSA 541:3, the Commission may grant rehearing or reconsideration when a 

party states good reason for such relief and demonstrates that a decision is unlawful or 

unreasonable. See Rural Telephone Companies, Order No. 25,291 at 9, 96 NH PUC 646 (2011). 

Good reason may be shown by identifying specific matters that were "overlooked or mistakenly 

conceived" by the deciding tribunal, see Dumais v. State, 118 N.H. 309,311 (1978), or by 

identifying new evidence that could not have been presented in the underlying proceeding, see 

O'Loughlin v. N.H Personnel Comm'n, 117 N.H. 999, 1004 (1977), Hollis Telephone, Inc., 

Kearsarge Telephone Co., Merrimack County Telephone Co., and Wilton Telephone Co., Order 

No. 25,088 (Apr. 2, 2010) at 14. A successful motion for rehearing does not merely reassert 

prior arguments and request a different outcome. See Connecticut Valley Electric Co., Order No. 

24,189, 88 NH PUC 355,356 (2003), Comcast Phone of New Hampshire, Order No. 24,958 at 7, 
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94 NH PUC 166 (2009), and Public Service Company of New Hampshire, Order No. 25,168 

(November 12, 2010) at 10. 

PSNH has not presented new evidence, nor has PSNH identified specific matters that 

were overlooked or mistakenly conceived by the Commission. On the contrary, PSNH's 

arguments demonstrate a misunderstanding of RSA 125-0:11-18 and our prior orders, including 

the Second Rehearing Order. PSNH's misunderstanding stems from a number of faulty 

underlying assumptions. 

B. Consistency with Prior Commission Orders and With Statute 

In the Second Rehearing Order, our clarification of the scope of this proceeding included 

a determination that PSNH retained the management discretion and duty of prudence to consider 

divestiture ofMerrimack Station under RSA 125-0:18 and RSA 369-B:3-a. Consequently, the 

Second Rehearing Order made clear that discovery and testimony on this issue would be 

permitted. 

This recent clarification of the scope of this proceeding is consistent with our prior orders 

on the scope of the prudence review that PSNH would eventually be subject to under the 

Scrubber Law. We have emphasized PSNH's decision-making responsibilities from the outset 

ofproceedings in Docket DE 08-103, Investigation ofPSNH's Installation ofScrubber 

Technology at Merrimack Station. In that docket we decided that, pursuant to RSA 369-B:3-a, 

we could not pre-approve PSNH's decision to modify Merrimack Station by constructing the 

Scrubber. Order No. 24,914 (November 12, 2008) ("[In Order No. 24,898], we concluded that 

the Commission lacked the authority to conduct a public interest review, in the form of pre

approval, of PSNH's decision to install scrubber technology."). Emphasis supplied. Further, 

we stated: 
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RSA 125-0: 17 constitutes a mechanism for PSNH to seek relief from the 
Department of Environmental Service (DES) in certain circumstances; it does not 
constitute authority for the Public Utilities Commission to determine in advance 
whether it is in the public interest for PSNH to install scrubber technology. RSA 
125-0:17 [sic.], however, is pertinent to prudence. We found previously that we 
retained our authority to determine prudence, including "determining at a later 
time the costs of complying with the requirements of RSA 125-0:11-18 and the 
manner of recovery for prudent costs." We note here that although RSA 125-
0: 17 provides PSNH the option to request from DES a variance from the 
statutory mercury emissions reductions requirement for reasons of"technological 
or economic infeasibility," it does not provide the Commission authority to 
determine at this juncture whether PSNH may proceed with installing scrubber 
technology. RSA 125-0: 17 [sic] does, however, provide a basis for the 
commission to consider, in the context of a later prudence review, arguments as to 
whether PSNH had been prudent in proceeding with installation of scrubber 
technology in light of increased cost estimates and additional costs from other 
reasonably foreseeable regulatory requirements such as those cited by the 
Commercial Ratepayers, which include the Clean Air Act, 42 U.S.C. §7401 et 
seq., and the Clean Water Act, 33 U.S.C. §1251 et seq. 

Investigation of PSNH's Installation of Scrubber Technology, Order No. 24,914 at 13, 93 NH 

PUC 564 (2008). Although we note in reviewing Order No. 24,914 that prudence is more 

properly referred to in RSA 125-0:18 and not in RSA 125-0:17, the import of Docket DE 08-

103 remains the same: No utility may proceed blindly with the management of its assets or act 

irrationally with ratepayer funds; PSNH had a duty to its ratepayers to consider the appropriate 

response, possibly even including a decision to no longer own and operate Merrimack Station, 

when facing changing circumstances.2 As Order No. 24,914 made clear, the scope of our 

eventual prudence review would encompass those issues. 

Despite the guideposts set in Docket DE 08-103, PSNH has confused our inability to 

address the public interest in reducing mercury emissions from operating coal plants, with 

Commission approval ofPSNH's continued ownership and operation ofMerrimack Station 

2 We were conscious that we had incorrectly referenced RSA 125-0:17 as the section relevant to prudence in Order 
24,914 when we quoted that order on pages 8-9 ofthe Second Rehearing Order. This was the reason for our use of 
the Latin "Sic." in our quotations of Order 24,914. Consequently, PSNH's third argument is unfounded and does 
not merit discussion. See Third Rehearing Motion at 33-37. 
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regardless of any contingency or economic effects of PSNH' s decision-making. Additionally, 

PSNH has confused and conflated the statutory mandates upon owners of affected sources in 

RSA 125-0 with its independent choice to continue to own and operate Merrimack Station. 

Our previous statements regarding RSA 125-0: 11-18, however specific to PSNH, were 

occasioned by and framed in the context of PSNH's decision to continue its ownership and 

operation of Merrimack Station. Our statements were not a directive that PSNH continue to own 

and operate Merrimack Station; were not a legal determination that the Legislature required 

PSNH to continue to own and operate Merrimack Station between 2006 and July 2013; and were 

not a legal determination that PSNH was the only entity that could install Scrubber technology. 

From the outset of proceedings before this Commission, we have characterized PSNH as having 

made a decision to proceed with the Scrubber project. This is because RSA 125-0 mandated 

that the owner of Merrimack Station and not PSNH in particular, install Scrubber technology. 

Although PSNH has chosen to continue to own and operate Merrimack Station, RSA 125-0:11-

18 did not compel PSNH to do so from 2006 through July 2013. Indeed, as a matter of law, RSA 

369-B:3-a explicitly permitted PSNH to divest its remaining generation assets, including 

Merrimack Station, beginning May 1, 2006, and no section of the Scrubber Law, RSA 125-0: 11-

18, altered PSNH's ability to do so. 

Within the more than 100 pages of argument that PSNH has filed regarding the 

interpretation ofRSA 125-0:11-18, PSNH has not identified any statutory basis for its argument 

that PSNH was required to continue its ownership of Merrimack Station. PSNH's argument in 

this regard is that, while plausible, a reading ofRSA 125-0:18 that would have allowed PSNH to 

sell Merrimack Station prior to completion of a Scrubber installation is "impractical" and 

"illogical" and would lead to "absurd" results. PSNH argues that it was the only party with any 
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reasonable and practical chance of complying with the seven-year timetable set by the 

Legislature for construction of a Scrubber. Third Rehearing Motion at 18-19. According to 

PSNH, a divestiture proceeding would have taken so long and the penalties for failing to install 

Scrubber technology at Merrimack Station by July 2013 were so severe that no new owner 

would have ever stepped forward. Id. at 19. 

We considered whether such "practical" concerns made our interpretation ofRSA 125-

0:18 and RSA 369-B:3-a "illogical," but because we did not believe that the practical concerns 

led to an illogical or absurd result, we rejected them in favor of the plain wording of the statute. 

Fundamentally, the practical concerns now raised by PSNH are matters of fact that must be 

weighed and tested as part of the adjudicative process. These practical concerns are more 

relevant to whether PSNH acted prudently when it chose to continue to own and operate 

Merrimack Station and thus be obligated to meet the mercury reduction requirements, than to a 

statutory interpretation of the Scrubber Law. 

Moreover, PSNH's practical concerns appear to be overstated. First, we note that it did 

not require seven years to complete the Scrubber project. As we found in the Discovery Order, 

the Scrubber was substantially completed and entered into service in September 2011, at least 19 

months in advance of the July 2013 compliance deadline set by the Legislature. Order No. 

25,445 at 24. Second, PSNH and the Commission have had recent experience with divestiture. 

See Docket No. DE 00-272 Divestiture ofNAECIPSNH Electric Generation Facilities and 

Docket No. DE 02-075 PSNH. Sale of Seabrook Station Interests, in which PSNH and a number 

of other parties accomplished the divestiture of Seabrook Station in less than two years from the 

signing of the Restructuring Settlement Agreement to Commission approval of the sale. In fact, 

in Docket No. DE 00-272, PSNH represented that the sale offossil-fueled plants such as 
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Merrimack Station would only take 12 months from start to finish with some additional time for 

preparation and contingencies: "Experience in power plant divestitures through the Northeast 

indicates that such divestitures require approximately 12 months to conduct from launch to 

closing. There are many variables that make it difficult to accurately predict the actual process 

duration." PSNH bolstered this statement with three examples of sales taking 10, 12, and 13 

months and represented "[t]hese experiences are typical of other asset divestitures in the 

Northeast." Public Service Company ofNew Hampshire: Nuclear, Fossil and Hydroelectric 

Asset Divestiture Plans, at 6, Docket No. DE 00-272, December 15,2000 (on file with the 

NHPUC). Moreover, while we do not consider it determinative, PSNH and a new owner could 

have made the sale of Merrimack Station contingent upon receiving a variance from the July 

2013 deadline from DES pursuant to RSA 125-0: 17, II. 3 

Another ofPSNH's concerns is that recovery of its prudently incurred costs could only be 

determined after the Scrubber was completed and the costs of compliance were known, 

effectively prohibiting PSNH from divesting Merrimack Station either prior to or during the 

construction of the Scrubber. See, e.g., Third Rehearing Motion at 14-15, 17, and 25. We find 

no support for this argument in statute. Both RSA 125-0:18 and RSA 369-B:3-a require this 

Commission to allow recovery of prudently incurred costs of even partial compliance in the 

event of divestiture as neither statute requires that PSNH have owned Merrimack Station from 

the inception to the completion of the Scrubber project. 

Notwithstanding PSNH's practical concerns, the plain wording ofRSA 125-0:11-18 

applies to the owner of Merrimack Station, not to PSNH specifically. Additionally, the plain 

3 Although the Commission rejects PSNH's concern regarding the duration of a sale as a basis for interpreting RSA 
125-0:18 and RSA 369-8:3-a, the Commission does not here make a specific finding as to how long a sale of 
Merrimack Station may have taken, which may be relevant to the prudence ofPSNH's decision making. The parties 
remain free to introduce evidence on this issue at hearing. 
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wording of RSA 125-0:18 and 369-B:3-a contemplate that PSNH might divest itself of the 

station prior to completing the Scrubber installation while requiring that this Commission still 

approve utility recovery of prudent costs of compliance with RSA 125-0:11-18. PSNH 

admitted nearly as muQh in its pleading, when it stated: "Each of the provisions (ofRSA 125-

0 :7, 13, and 16) would apply regardless ofthe owner," Third Motion for Rehearing at 18, and 

"The statutory mandate to install and have operational Scrubber technology by July 2013 is 

unequivocal, regardless of who the 'owner' was." /d. at 19. We will not deviate from the plain 

wording of the statute and adopt PSNH' s version of a "practical" reading, especially not here, 

where divestiture and recovery of costs of divestiture were contemplated by the statutory 

framework, the time that it would have taken to divest Merrimack Station was accommodated by 

a seven-year statutory compliance period, construction of the Scrubber did not take a full seven 

years, and there was the possibility of extending the seven-year compliance schedule by 

variance.4 

Similarly, we considered and rejected failed legislation during the 2009 legislative 

session as helpful in interpreting RSA 125-0: 18 and 369-B:3-a. The failure of Senate Bill 152 

and House Bill 496 to pass their respective houses in 2009 tells us nothing of the meaning of 

RSA 125-0:11-18, enacted in 2006, or RSA 369-B:3-a, last amended in 2003. The demise of the 

2009 bills may signal that the Legislature believed that the Commission already had the authority 

to review PSNH's decision-making in a prudence review, in which case the legislation would 

have been unnecessary, just as much as it may signal that, as argued by PSNH, the Legislature 

did not wish to provide the Commission with such authority. See Joint Objection to Third 

Motion for Rehearing at 'jj5, fn.6 and Attachment B, which demonstrates that PSNH President 

4 Although the Commission rejects PSNH's practical concerns as bases for interpreting RSA 125-0:18 and RSA 
369-B:3-a, we recognize that these concerns may be relevant to PSNH's prudence, an issue that will not be decided 
prior to hearing. 
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Gary Long assured the Senate that SB 152 was unnecessary because the Commission would 

conduct a normal, standard, after-the-fact prudence review to determine whether PSNH was 

"reckless" or "made bad decisions."5 

C. RSA 125-0:18 and Divestiture 

Our clarification that PSNH retained the management discretion and duty of prudence to 

consider divestiture of Merrimack Station under RSA 125-0:18 is not inconsistent with our prior 

construction ofRSA 125-0 and RSA 369-B:3-a. In Docket DE 08-103, we addressed the 

relationship between the Scrubber Law and RSA 369-B:3-a. In particular, we addressed 

whether, given the legislative mandate to install Scrubber technology, RSA 369-B:3-a 

nonetheless required us to pre-approve PSNH's decision to modify Merrimack Station. Our 

focus in that docket was not on prudence, divestiture or retirement, none of which were before us 

for consideration. See Order No. 24,898 at 12 (divestiture not before the Commission). We 

decided only that: 

.. . as a result of the Legislature's mandate that the owner of Merrimack Station install 
scrubber technology by a date certain, and its finding pursuant to RSA 125-0:11 that 
such installation of scrubber technology at PSNH's Merrimack Station is in the public 
interest of the citizens of New Hampshire and the customers of the station, the 
Commission lacks the authority to make a determination pursuant to RSA 369-B:3-a as to 
whether this particular modification is in the public interest. 

Investigation of PSNH's Installation of Scrubber Technology, Order No. 24,898 at 13, 93 NH 

PUC 456 (2008) (emphasis supplied). 

In coming to that construction ofRSA 125-0 and RSA 369-B:3-a, we determined in part 

that: "installation" of Scrubber technology at Merrimack Station and "modification" of 

5See, e.g., Third Motion For Rehearing, Attachment Bat 30-31 ("We have very detailed documents on [costs often 
elements of the project, the impact on rates, and the competitiveness of Merrimack Station to the market based on 
variations in fuel costs] .. .. We have very detailed documents on this. I mean the Public Utilities Commission can 
and will see all this stuff. They look at all these project things and they do a prudence review and they do a very 
thorough job. So we're not concerned with that, because we think we' re doing a great job and we know they will do 
a very thorough job in reviewing what we did. But we don't have a problem with that. That's done in the normal 
course of business. That's already provided for under current law.") 
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Merrimack Station were equivalent concepts, id. at 7-8; and that the target population in RSA 

369-B:3-a was a subset of the target population in RSA 125-0:11, V. Therefore, for the 

purposes of this particular type of modification, the "public interest of retail customers ofPSNH'' 

and the "public interest of the citizens of New Hampshire and the customers of affected sources" 

were equivalent, id. at 8. As a result of our two fmdings above, the Legislature's public interest 

fmding under RSA 125-0: 11, VI subsumed any public interest fmding the Commission might 

make to pre-approve a modification of Merrimack Station under RSA 369-B:3-a, id. at 7-8. 

Consequently, the Legislature intended the more recent, more specific statute, RSA 125-0:11, to 

prevail over the modification provisions ofRSA 369-B:3-a, id. at 8-9; and the Legislature's 

public interest finding in RSA 125-0:11 precluded a proceeding under RSA 369-B:3-a to 

examine the public interest of this particular modification, id. at 10. We applied a similar 

rationale in Order No. 24,979 (June 19, 2009), in which we construed the public good 

determination under RSA 369:1 for approval of a utility fmancing, part of which might fund the 

Scrubber installation, to be subsumed by the public interest fmding made by the Legislature in 

RSA 125-0:11. Jd. at 17. 

In our prior orders we did not construe RSA 125-0:11-18 and RSA 369-B:3-a with 

regard to whether PSNH's continued ownership and operation of Merrimack Station was in the 

public interest; however, we did not overlook this issue when we issued the clarification in the 

Second Order on Rehearing. We make our reasoning in the Second Order on Rehearing explicit 

here. Applying the same analysis to the public interest in divestiture as we applied in Order Nos. 

24,898 and 24,979 to the public interest in a modification of Merrimack Station, we concluded 

that the public interest findings in RSA 125-0:11 do not preclude an inquiry under RSA 369-
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B:3-a into the public interest of a decision by PSNH to divest itself of Merrimack Station or to 

retire that Station prior to divesture. 

In coming to this conclusion, we made the following fmdings which we articulate here. 

First, installation of Scrubber technology by the owner and operator of Merrimack Station, and 

PSNH's divestiture ofMerrimack Station are not equivalent concepts. Second, the target 

population in RSA 369-B:3-a is a subset of the target population in RSA 125-0:11, V; however, 

for the purposes of divestiture, the "public interest of retail customers of PSNH" and the "public 

interest of the citizens of New Hampshire and the customers of affected sources" are not 

equivalent. This concept requires explanation. Divestiture is specifically referred to in RSA 125-

0:18. That section of the Scrubber Law directs that divestiture and recovery of costs shall be 

governed by the provisions ofRSA 369-8:3-a. RSA 369-8:3-a permits PSNH to divest 

Merrimack Station if doing so is found to be "in the economic interest of retail customers of 

PSNH." RSA 369-B:3-a. In the case of Scrubber installation by PSNH without divestiture, the 

citizens of New Hampshire would enjoy all of the benefits of mercury reduction while all the 

attendant costs would fall solely on retail default service customers ofPSNH. See RSA 125-

0 : 18 (prudent costs are recovered in default service rate where utility owns and operates the 

affected source). In the event of divestiture prior to PSNH's completion of Scrubber installation, 

both the citizens of New Hampshire and the retail customers ofPSNH would have enjoyed all of 

the benefits of mercury reduction, still with no cost to the citizens of New Hampshire, but 

potentially with less resulting cost to PSNH's customers. In the event of divestiture following 

completion of Scrubber installation by PSNH, the citizens of New Hampshire would still enjoy 

the benefits of mercury reduction, but direct economic impacts would again fall solely upon 

PSNH customers. In the case of divestiture following completion of Scrubber installation, 
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however, the cost might be borne differently depending upon what services a customer takes 

from PSNH. Under current law, a utility's prudent costs of the Scrubber installation are 

recovered in default energy service rates during the utility's ownership and operation of 

Merrimack Station, RSA 125-0:18, whereas RSA 125-0:18 and RSA 369-B:3-a do not specify 

the rate components of the mechanism for recovering such costs following retirement or 

divestiture. See RSA 369-B:3-a (PSNH cannot retire or divest its generation assets unless the 

Commission makes provision for cost recovery). 

As a result of these findings, the Legislature's public interest finding under RSA 125-

0:11, VI regarding installation of Scrubber technology does not subsume a public interest 

finding by the Commission under RSA 369-B:3-a regarding PSNH's divestiture of Merrimack 

Station. Because RSA 125-0:18 calls for a prudence review in a manner determined by the 

Commission and specifically directs that quest.ions of cost recovery in the event of divestiture be 

addressed pursuant to RSA 369-B:3-a, the Legislature intended for RSA 369-B:3-a to apply to 

questions of the public interest in the case of divestiture. Further, the statutory language 

expressly acknowledges that divestiture was a permissible decision for PSNH to make, subject to 

a proceeding under RSA 369-B:3-a and an independent economic interest determination6 by this 

Commission. 7 

Retirement of Merrimack Station presents slightly different considerations, but the result 

is the same for this analysis: modification and retirement are not equivalent concepts and a 

public interest determination regarding one does not subsume a public interest determination 

regarding the other. Certainly, no one would claim the reverse: that a determination that 

6 Cj Appeal ofPinetree Power, Inc., 152 N.H. 92, 97 (2005) ("By the plain language of the statute, the public 
interest standard for modification is broader than just economic interests."). 
7 We emphasize here that we are making no prudence determination at this juncture regarding PSNH's decision to 
continue ownership of Merrimack Station, only that the issue may be explored at hearing. 
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retirement of Merrimack Station is in the public interest would be the equivalent of a 

determination that PSNH should undertake a significant capital investment to comply with 

mercury reduction laws to thereby keep the facility operational. 

The Legislature's public interest findings in the Scrubber Law are not rendered 

meaningless by our ruling that PSNH had management discretion to divest itself of or to retire 

Merrimack Station; nor are the Legislature's findings rendered meaningless by our ruling that we 

have the authority to independently make public interest findings with regard to divestiture or 

retirement. Instead, these rulings would have, at most, rendered the Legislature's findings either 

applicable to a different owner in the event of divestiture or moot in the event Merrimack Station 

ceased operation permanently. Consequently, we reject PSNH's argument that we would have 

been precluded from making the findings necessary to permit PSNH to divest or retire 

Merrimack Station, prior to PSNH's completion of its Scrubber project. 

D. Constitutional Claims 

We reject PSNH's constitutional complaints of denial of due process and non

compensable takings. PSNH argues that our alleged "flip flopping" on the interpretation of RSA 

125-0:17 creates a due process violation or has violated PSNH's vested right to construct the 

Scrubber. In both the First and Second Rehearing Orders in this docket, we acknowledged an 

apparent inconsistency between our prior construction of RSA 125-0:17 and our construction of 

that provision in the Discovery Order. We then construed RSA 125-0: 17 in the manner 

championed by PSNH. 

More particularly, in the Discovery Order, we reasoned that retirement of Merrimack 

Station would have provided a basis for PSNH to seek a variance from the Scrubber Law's 80% 

mercury reduction requirement. Order No. 25,445 at 25. PSNH sought rehearing, pointing out 
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an apparent inconsistency with our previous statement that "[n]owhere in RSA 125-0 does the 

Legislature suggest that an alternative to installing Scrubber technology as a means of mercury 

compliance may be considered, whether in the form of some other technology or retirement of 

the facility." See Order No. 24,898 at 12. Subsequently, in the First Rehearing Order, we 

agreed with portions ofPSNH's analysis regarding RSA 125-0:17 and concluded that: 

we will not disturb the prior Commission ruling in Order No. 24, 898. To the 
extent that [the Discovery Order] interpreted the variance provision RSA 125-
0: 17, to allow retirement of Merrimack Station rather than installation of the 
scrubber technology as a method of meeting the emissions reduction 
requirements, that portion of Order No. 25,445 alone is reversed. 

First Rehearing Order at 17. We reaffirmed this holding in the Second Rehearing Order: 

Order No. 24,898 ... confirmed ... that retirement of Merrimack Station was not 
recognized as a method of compliance with the mercury reduction requirements 
ofRSA 125-0 .... [W]e continue to find that our interpretation ofRSA 125-0:17 
[in Order No. 24,898 and the First Rehearing Order] and the inability ofPSNH to 
use retirement as a means of obtaining a variance from the requirements of RSA 
125-0 ... is the correct interpretation. 

Second Rehearing Order at 6-7. 

PSNH prevailed on its interpretation of whether retirement ofMerrimack Station was a 

recognized method of compliance with the mercury reduction requirements ofRSA 125-0, and 

whether retirement would have formed a legitimate basis for a variance under RSA 125-0:17. It 

cannot then argue that by accepting its position we have not provided it due process. 

PSNH's real complaint is not that we made and corrected an erroneous statement 

regarding compliance with mercury reduction requirements by retirement pursuant to RSA 125-

0: 17. PSNH' s true disagreement is with our conclusion that, despite our repeated statements 

that PSNH was under a legislative mandate to construct Scrubber technology, Section 18 of the 

Scrubber Law retained PSNH's basic duty of prudence not to act irrationally with ratepayer 

funds, and authorized PSNH to consider its options under RSA 369-B:3-a in the event of 
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changed circumstances. Our prior statements were made in the context ofPSNH's decision to 

continue its ownership and opemtion of Merrimack Station. 

This is a statutory question, and PSNH's argument that it had a vested right to construct 

the Scrubber does not make the question a constitutional one. The common-law rule of vested 

rights applies when "an owner, who, relying in good faith on the absence of regulation which 

would prohibit his proposed project, has made substantial construction on the property or has 

incurred substantial liabilities relating directly thereto, or both, acquires a vested right to 

complete his project in spite of the subsequent adoption of an ordinance prohibiting the same." 

Appeal of Public Service Co. ofNH, 122 N.H. 1062, 1069 (1982). PSNH analogizes its reliance 

upon the legislative mandate to install Scrubber technology to reliance upon a lack of regulation 

and the Commission's "newly minted" clarification of the scope of its prudence review to be the 

subsequent adoption of a prohibitive ordinance. Third Rehearing Motion at 28. Neither analogy 

holds. 

First, PSNH's reliance upon Commission statements that PSNH was under a mandate to 

construct Scrubber technology is unreasonable. As discussed more fully above, our prior 

statements in this regard were framed by and made in the context ofPSNH's decision to continue 

its ownership and operation of Merrimack Station. Second, the section governing cost recovery 

came into effect with the remainder of the Scrubber Law in 2006, well before PSNH incurred 

liabilities. Further, as discussed above, we stated in 2008 that our eventual prudence review 

would consider whether "PSNH had been prudent in proceeding with installation of Scrubber 

technology in light of increased cost estimates and additional costs from other reasonably 

foreseeable regulatory requirements." Order No. 24,914 at 13. Our interpretation of RSA 125-

0:18 and RSA 369-B:3-a is not a sudden, new, or "current creation" of a basis for the 
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Commission to deny costs as PSNH alleges. Instead, our interpretation ofRSA 125-0:18 and 

RSA 369-B:3-a is an elaboration and refmement of our reading of the statutes that has been a 

theme of our orders from the outset. We do not believe that elaborating on our interpretation of 

RSA 125-0:18 in this docket is in any way inappropriate or forms the basis for a due process or 

a non-compensable taking claim. This is the first proceeding in which the Commission will 

consider cost recovery in rates pursuant to RSA 125-0:18. 

Finally, PSNH's constitutional claims are premature. PSNH has not been denied 

recovery, and the factual record is incomplete. 

E. Prudence Review 

We reject PSNH's argument that the Legislature determined in 2006 when it passed the 

Scrubber Law that PSNH was prudent in installing Scrubber technology at Merrimack Station 

and that the Commission is precluded from making that determination in this docket. In Section 

11 of the Scrubber Law, the Legislature made number offmdings, including that "[i]t is in the 

public interest to achieve significant reduction in mercury emissions at the coal burning electric 

power plants in the state ... " RSA 125-0:11, I, "[t]he installation of scrubber technology will .. 

. reduce mercury emissions ... with reasonable costs to consumers," RSA 125-0:11, V, and 

"[t]he installation of such technology is in the public interests ofthe citizens of New Hampshire 

and the customers of affected sources." RSA 125-0, VI. While these fmdings are relevant to 

whether PSNH acted prudently in its decision to complete the installation of Scrubber 

technology at Merrimack Station, a prudence review is more encompassing and fundamentally 

different than a determination that Scrubber technology is best at reducing mercury emissions at 

a reasonable cost. As we have said in the past, prudence is commonly associated with diligence 

and contrasted with negligence. Utility Property Tax Abatements and Limitation of Expenses, 
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Order No. 21,712, 80 NH PUC 390,392-93 (1995). When reviewing whether a utility has been 

prudent in its decision making, we "may reject management decisions when inefficiency, 

improvidence, economic waste, abuse of discretion or action inimical to the public interest are 

shown." Appeal of Easton, 125 N.H. 205,215 (1984) citations and quotations omitted. Other 

commissions have taken a similarly broad view of the prudence inquiry: 

[Prudence] is the degree of care required by the circumstances under 
which the action or conduct is to be exercised and judged by what is known, or 
could have reasonably been known, at the time of the conduct. In other words, 
whether an action will be considered prudent depends on whether the action 
would be considered reasonable by a person with similar skills and knowledge 
under similar circumstances. It is a term often used interchangeably with what is 
considered "reasonable" under the circumstances. The Commission must 
determine whether decisions were made in a reasonable manner in light of the 
conditions or circumstances that were known or reasonably should have been 
known when the decision was made. 

Duke Energy Indiana, Inc., Cause No. 43114 IGCC 4S1, PUR slip copy at 108,2012 WL 

6759528 at *108 (IURC December 27, 2012). The Legislature did not address PSNH's degree 

of care in deciding to proceed with the Scrubber project through to its completion. The 

Legislature appropriately left that review to the Commission, in a manner to be approved by this 

Commission, once PSNH's decision making process was completed. Cf RSA 125-0:18 and 

RSA 369-B:3-a. 

Based upon the foregoing, it is hereby 

ORDERED, rehearing of Order No. 25,546 is hereby DENIED; and it is 

FURTHER ORDERED, that Order No. 25,445, Order No. 25,506, Order No. 25,546 

and the scope of this docket are clarified as discussed above; and it is 

FURTHER ORDERED, that the procedural schedule specified in the Commission's 

Secretarial Letter dated August 6, 2013, shall be resumed without change. 
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By order of the Public Utilities Commission ofNew Hampshire this twenty-seventh day 

of August, 2013. 

~~ . 
-~L.¥:tus 

Chairman 

Attested by: 

D A. Howland 
Executive Director 
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Section 125-0:11 Statement of Purpose and Findings. 

TITLE X 
PUBLIC HEALTH 

Page 1 of2 

CHAPTER 125-0 
MULTIPLE POLLUTANT REDUCTION 

PROGRAM 

Mercury Emissions 

Section 125-0:11 

125-0:11 Statement of Purpose and Findings.- The general court finds 
that: 

I. It is in the public interest to achieve significant reductions in mercury 
emissions at the coal-burning electric power plants in the state as soon as 
possible. The requirements of this subdivision will prevent, at a minimum, 80 
percent of the aggregated mercury content of the coal burned at these plants 
from being emitted into the air by no later than the year 2013. To accomplish 
this objective, the best known commercially available technology shall be 
installed at Merrimack Station no later than July 1, 2013. 

II. The department of environmental services has determined that the best 
known commercially available technology is a wet flue gas desulphurization 
system, hereafter "scrubber technology," as it best balances the procurement, 
installation, operation, and plant efficiency costs with the projected reductions 
in mercury and other pollutants from the flue gas streams of Merrimack Units 
I and 2. Scrubber technology achieves significant emissions reduction 
benefits, including but not limited to, cost effective reductions in sulfur 
dioxide, sulfur trioxide, small particulate matter, and improved visibility 
(regional haze). 

III. After scrubber technology is installed at Merrimack Station, and after a 
period of operation has reliably established a consistent level of mercury 
removal at or greater than 80 percent, the department will ensure through 
monitoring that that level of mercury removal is sustained, consistent with the 
proven operational capability of the system at Merrimack Station. 

IV. To ensure that an ongoing and steadfast effort is made to implement 
practicable technological or operational solutions to achieve significant 
mercury reductions prior to the construction and operation of the scrubber 

0 http://www.gencourt.state.nh.us/rsa/html/X/125-0/125-0-ll.htm ~19~b13 



Section 125-0:11 Statement ofPurpose and Findings. Page 2 of2 
technology at Merrimack Station, the owner of the affected coal-burning 
sources shall work to bring about such early reductions and shall be provided 
incentives to do so. 

V. The installation of scrubber technology will not only reduce mercury 
emissions significantly but will do so without jeopardizing electric reliability 
and with reasonable costs to consumers. · 

VI. The installation of such technology is in the public interest of the 

0 citizens ofNew Hampshire and the customers of the affected sources. 

0 

0 

VII. Notwithstanding the provisions ofRSA 125-0:1, VI, the purchase of 
mercury credits or allowances to comply with the mercury reduction 
requirements of this subdivision or the sale of mercury credits or allowances 
earned under this subdivision is not in the public interest. 

VIII. The mercury reduction requirements set forth in this subdivision 
represent a careful, thoughtful balancing of cost, benefits, and technological 
feasibility and therefore the requirements shall be viewed as an integrated 
strategy of non-severable components. 

Source. 2006, 105:1, eff. June 8, 2006. 
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) Section 125-0:13 Compliance. 

TITLE X 
PUBLIC HEALTH 

Page 1 of2 

CHAPTER 125-0 
MULTIPLE POLLUTANT REDUCTION 

PROGRAM 

Mercury Emissions 

Section 125-0:13 

125-0:13 Compliance. -
I. The owner shall install and have operational scrubber technology to 

control mercury emissions at Merrimack Units 1 and 2 no later than July 1, 
2013. The achievement of this requirement is contingent upon obtaining all 
necessary permits and approvals from federal, state, and local regulatory 
agencies and bodies; however, all such regulatory agencies and bodies are 
encouraged to give due consideration to the general court's finding that the 
installation and operation of scrubber technology at Merrimack Station is in 
the public interest. The owner shall make appropriate initial filings with the 
department and the public utilities commission, if applicable, within one year 
of the effective date of this section, and with any other applicable regulatory 
agency or body in a timely manner. 

II. Total mercury emissions from the affected sources shall be at least 80 
percent less on an annual basis than the baseline mercury input, as defined in 
RSA 125-0:12, III, beginning on July 1, 2013. 

III. Prior to July I, 2013, the owner shall test and implement, as practicable, 
mercury reduction control technologies or methods to achieve early reductions 
in mercury emissions below the baseline mercury emissions. The owner shall 
report the results of any testing to the department and shall submit a plan for 
department approval before commencing implementation. 

IV. If the net power output (as measured in megawatts) from Merrimack 
Station is reduced, due to the power consumption requirements or operational 
inefficiencies of the installed scrubber technology, the owner may invest in 
capital improvements at Merrimack Station that increase its net capability, 
within the requirements and regulations of programs enforceable by the state 
or federal government, or both. 
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Section 125-0:13 Compliance. Page 2 of2 
V. Mercury reductions achieved through the operation of the scrubber 

technology greater than 80 percent shall be sustained insofar as the proven 
operational capability of the system, as installed, allows. The department, in 
consultation with the owner, shall determine the maximum sustainable rate of 
mercury emissions reductions and incorporate such rate as a condition of 
operational permits issued by the department for Merrimack Units 1 and 2. 
This requirement in no way affects the ability of the owner to earn over
compliance credits consistent with RSA 125-0: 16, II. 

VI. The purchase of mercury emissions allowances or credits from any 
established emissions allowance or credit program shall not be allowed for 
compliance with the mercury reduction requirement.s of this chapter. 

VII. If the mercury reduction requirement of paragraph II is not achieved in 
any year after the July 1, 2013 implementation date, and after full operation of 
the scrubber technology, then the owner may utilize early emissions reduction 
credits or over-compliance credits, or both, to make up any shortfall, and 
thereby be in compliance. 

VIII. If the mercury reduction requirement of paragraph II is not achieved 
by the owner in any year after the July 1, 2013 implementation date despite 
the owner's installation and full operation of scrubber technology, consistent 
with good operational practice, and the owner's exhaustion of any available 
early emissions reduction or over-compliance credits, then the owner shall be 
deemed in violation of this section unless it submits a plan to the department, 
within 30 days of such noncompliance, and subsequently obtains approval of 
that plan for achieving compliance within one year from the date of such 
noncompliance. The department may impose conditions for approval of such 
plan. 

IX. The owner shall report by June 30, 2007 and annually thereafter, to the 
legislative oversight committee on electric utility restructuring, established 
under RSA 374-F:5, and the chairpersons of the house science, technology 
and energy committee and the senate energy and economic development 
committee, on the progress and status of complying with the requirements of 
paragraphs I and III, relative to achieving early reductions in mercury 
emissions and also installing and operating the scrubber technology including 
any updated cost information. The last report required shall be after the 
department has made a determination, under paragraph V, on the maximum 
sustainable rate of mercury emissions reductions by the scrubber technology. 

Source. 2006, 105:1, eff. June 8, 2006. 
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Section 125-0:17 Variances. 

TITLE X 
PUBLIC HEALTH 

Page 1 of 1 

CHAPTER 125-0 
MULTIPLE POLLUTANT REDUCTION 

PROGRAM 

Mercury Emissions 

Section 125-0:17 

125-0:17 Variances.- The owner may request a variance from the 
mercury emissions reduction requirements of this subdivision by submitting a 
written request to the department. The request shall provide sufficient 
information concerning the conditions or special circumstances on which ·the 
variance request is based to demonstrate to the satisfaction of the department 
that variance from the applicable requirements is necessary. 

I. Where an alternative schedule is sought, the owner shall submit a 
proposed schedule which demonstrates reasonable further progress and 
contains a date for final compliance as soon as practicable. If the department 
deems such a delay is reasonable under the cited circumstances, it shall grant 
the requested variance. 

II. Where an alternative reduction requirement is sought, the owner shall 
submit information to substantiate an energy supply crisis, a major fuel 
disruption, an unanticipated or unavoidable disruption in the operations of the 
affected sources, or technological or economic infeasibility. The department, 
after consultation with the public utilities commission, shall grant or deny the 
requested variance. If requested by the owner, the department shall provide 
the owner with an opportunity for a hearing on the request. 

Source. 2006, I 05: I, eff. June 8, 2006. 
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Section 125-0:18 Cost Recovery. 

TITLE X 
PUBLIC HEALTH 

Page 1 of 1 

CHAPTER 125-0 
MULTIPLE POLLUTANT REDUCTION 

PROGRAM 

Mercury Emissions 

Section 125-0:18 

125-0:18 Cost Recovery.- If the owner is a regulated utility, the owner 
shall be allowed to recover all prudent costs of complying with the 
requirements of this subdivision in a manner approved by the public utilities 
commission. During ownership and operation by the regulated utility, such 
costs shall be recovered via the utility's default service charge. In the event of 
divestiture of affected sources by the regulated utility, such divestiture and 
recovery of costs shall be governed by the provisions ofRSA 369:B:3-a. 

Source. 2006, 105: 1, eff. June 8, 2006. 
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Section 369-B:3-a Divestiture ofPSNH Generation Assets. 

TITLE XXXIV 
PUBLIC UTILITIES 

CHAPTER 369-B 

Page 1 of 1 

ELECTRIC RATE REDUCTION FINANCING 
AND COMMISSION ACTION 

Section 369-B:3-a 

369-B:J-a Divestiture of PSNH Generation Assets.- The sale ofPSNH 
fossil and hydro generation assets shall not take place before April30, 2006. 
Notwithstanding RSA 374:30, subsequent to April30, 2006, PSNH may 
divest its generation assets if the commission finds that it is in the economic 

0 interest of retail customers ofPSNH to do so, and provides for the cost 
recovery of such divestiture. Prior to any divestiture of its generation assets, 
PSNH may modify or retire such generation assets if the commission finds 
that it is in the public interest of retail customers ofPSNH to do so, and 

0 provides for the cost recovery of such modification or retirement. 

Source. 2003, 21:4·, eff. April23, 2003. 
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[Art.] 12th. [Protection and Taxation Reciprocal.], NH CONST Pt. 1, Art. 12 

R_e,;sed Statutes Ann.9t;1tcd .Q[Jbe St!lte of Ne~ _[lam~shi_rg 

!::~m~titution.9f thg _.SJ;a.te_ gf.N~w liampslJin.· .CB.~fs~ ~!:lllO~) 
Pmt First. Bill of Rights 

N.H. Const. Pt. 1, Art. 12 

[Art.] 12th. [Protection and Taxation Reciprocal.] 

CuriTiltness 

Every member of the community has a right to be protected by it, in the enjoyment of his life, liberty, and property; he is 

therefore bound to contribute his share in the expense of such protection, and to yield his personal service when necessary. 

But no part of a man's property shall be taken from him, or applied to public uses, without his own consent, or that of the 

representative body ofthe people. Nor are the inhabitants of this state controllable by any other laws than those to which they, 
or their representative body, have given their consent. 

NQ_t.:s 9f Dcci~j_ons 1460) 
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2013. 
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[Art.] 15th. [Right of Accused.], NH CONST Pt. 1, Art. 15 

Revised Statutes Annotated of the State of New Hampshire 
Constitution of the State of New Hampshire (Refs & Annos) 

Part First. Bill of Rights 

N.H. Const. Pt. 1, Art. 15 

[Art.] 15th. [Right of Accused.] 

Currentness 

No subject shall be held to answer for any crime, or offense, until the same is fully and plainly, substantially and formally, 

described to him; or be compelled to accuse or furnish evidence against himself. Every subject shall have a right to produce all 

proofs that may be favorable to himself; to meet the witnesses against him face to face, and to be fully heard in his defense, by 

himself, and counsel. No subject shall be arrested, imprisoned, despoiled, or deprived of his property, immunities, or privileges, 

put out of the protection of the law, exiled or deprived of his life, liberty, or estate, but by the judgment of his peers, or the 

law of the land; provided that, in any proceeding to commit a person acquitted of a criminal charge by reason of insanity, due 

process shall require that clear and convincing evidence that the person is potentially dangerous to himself or to others and that 

the person suffers from a mental disorder must be established. Every person held to answer in any crime or offense punishable 

by deprivation of liberty shall have the right to counsel at the expense of the state if need is shown; this right he is at liberty to 

waive, but only after the matter has been thoroughly explained by the court. 

Notes of Decisions ( 1505) 
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(Art.] 5th. [Power to Make Laws, Elect Officers, Define ... , NH CONST Pt. 2, Art. 5 

KcyCitc Y cllow Flag • Negative Treatment 
Proposed Legislation 

ReYised Statutes 1\nnotatecluf the State of Nel'.:...tll\!D.P-Shirg 

Constitutioq Qf the S~t~ oJ New Ham~ire (Refs & AlllJOS} 

Part Secop_d, form of Q_oyernmcnt (Refs & .&n!10&J 

Gener1ll. C_Qu~;: 

N.H. Const. Pt. 2, Art. 5 

[Art.] sth. [Power to Make Laws, Elect Officers, Define Their Powers and Duties, Impose 

Fines and Assess Taxes; Prohibited From Authorizing Towns to Aid Certain Corporations.] 

Currentness 

And further, full power and authority are hereby given and granted to the said general court, from time to time, to make, 

ordain, and establish, all manner of wholesome and reasonable orders, laws, statutes, ordinances, directions, and instructions, 

either with penalties, or without, so as the same be not repugnant or contrary to this constitution, as they may judge for the 
benefit and welfare of this state, and for the governing and ordering thereof, and of the subjects of the same, for the necessary 

support and defense of the government thereof, and to name and settle biennially, or provide by fixed laws for the naming 

and settling, all civil officers within this state, such officers excepted, the election and appointment of whom are hereafter in 
this form of government otherwise provided for; and to set forth the several duties, powers, and limits, of the several civil and 

military officers of this state, and the forms of such oaths or affirmations as shall be respectively administered unto them, for 

the execution of their several offices and places, so as the same be not repugnant or contrary to this constitution; and also to 

impose fines, mulcts, imprisonments, and other punishments; and to impose and levy proportional and reasonable assessments, 

rates, and taxes, upon all the inhabitants of, and residents within, the said state; and upon all estates within the same; to be 
issued and disposed of by warrant, under the hand of the governor of this state for the time being, with the advice and consent 

of the council, for the public service, in the necessary defense and support of the government of this state, and the protection 
and preservation of the subjects thereof, according to such acts as are, or shall be, in force within the same; provided that 

the general court shall not authorize any town to loan or give its money or credit directly or indirectly for the benefit of any 

. corporation having for its object a dividend of profits or in any way aid the same by taking its stock or bonds. For the purpose 

of encouraging conservation of the forest resources of the state, the general court may provide for special assessments, rates 
and taxes on growing wood and timber. 

Nl)tcs of Dec isions O:;?J) 

Copyright© 2013 by the State of New Hampshire Office of the Director of Legislative Services and Thomson Reuters/West 
2013. 

N.H. Canst. Pt. 2, Art. 5, NH CONST Pt. 2, Art. 5 

Updated with laws current through Chapter 279 of the 2013 Reg. Sess., not including changes and corrections made by the 

State of New Hampshire, Office of Legislative Services 

F.nd uf llocumcnl ,· 20 U Thum~IJn fh·t iiL' f~ '!o d .1i1n u1 ori_:! in.\1 t: .S. C i o, ·crnm~.· n • \Vurks. 

APP 271 



0 

0 

D 

AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND ... , USCA CONST Amend .... 

Unjted State~_ Code Annotated 

Cons!i.t \!l i9n of th~ _UI)ited . .State,~ 

Annotated 
Amendment XIV. Cit.iz.enship; Privileges and Immunities; Due Proces.£.fuual Protection; 
Appmtionment gi_Bep.r§ Cn!.!!tiou.; Disqualification of Officers; .P.ublk_Dcbt; Enforcement 

U.S.C.A Const. Amend. XIV-Full Text 

AMENDMENfXIV. CITIZENSHIP; PRIVILEGES AND IMMUNffiES; DUE 

PROCESS; EQUAL PROTECTION; APPOINTMENT OF REPRESENTATION; 

DISQUALIFICATION OF OFFICERS; PUBLIC DEBT; ENFORCEMENT 

Currentness 

Section 1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens of the United 

States and of the State wherein they reside. No State shall make or enforce any law which shall abridge the privileges or 

immunities of citizens of the United States; nor shall any State deprive any person of life, liberty, or property, without due 

process of law; nor deny to any person within its jurisdiction the equal protection of the laws. 

Section 2. Representatives shall be apportioned among the several States according to their respective numbers, counting the 

whole number of persons in each State, excluding Indians not taxed. But when the right to vote at any election for the choice of 

electors for President and Vice President of the United States, Representatives in Congress, the Executive and Judicial officers 

of a State, or the members of the Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one 

years of age, and citizens of the United States, or in any way abridged, except for participation in rebellion, or other crime, the 

basis of representation therein shall be reduced in the proportion which the number of such male citizens shall bear to the whole 

number of male citizens twenty-one years of age in such State. 

Section 3. No person shall be a Senator or Representative in Congress, or elector of President and Vice President, or hold any 

office, civil or military, under the United States, or under any State, who, having previously taken an oath, as a member of 

Congress, or as an officer of the United States, or as a member of any State legislature, or as an executive or judicial officer of 

any State, to support the Constitution of the United States, shall have engaged in insurrection or rebellion against the same, or 

given aid or comfort to the enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability. 

Section 4. The validity of the public debt of the United States, authorized by law, including debts incurred for payment of 

pensions and bounties for services in suppressing insurrection or rebellion, shall not be questioned. But neither the United States 

nor any State shall assume or pay any debt or obligation incurred in aid of insurrection or rebellion against the United States, 

or any claim for the loss or emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void. 

SectionS. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article. 

<Section 1 of this amendment is further displayed in separate documents according to subject matter,> 

<see USCA Const.Am~nd . XIV~ §..1-~rhilcg~> 
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AMENDMENT XIV. CITIZENSHIP; PRIVILEGES AND ..• , USCA CONST Amend .... 

<see USCA Const Amend. XIV,§ 1-Due Proc> 

<see Jl.Si.'_eo_i'oqst Amend. XIV.§ 1 - E~ltal_.Protecl> 

<sections 2 to 5 of this amendment are displayed as separate documents,> 

<see t;SCA Const !\_mend. XIV ,_S-_,f_,> 

<see _USC~ Coq~t_Arncn_d. XIV .. ~ 5,> 

U.S.C.A. Const. Amend. XIV-Full Text, USCA CONST Amend. XIV-Full Text 

Current through P.L. 113-31 approved 8-9-13 

·------- -- - - - - -----
End nf Dn<'UIIl<' ll I 
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CHAIRMAN 
Thomas B. Getz 

COMMISSIONERS 
Graham J . Morrison 
Clifton C. Below 

EXECUTIVE DIRECTOR 
AND SECRETARY 
Debra A. Howland 

Mr. Robert A. Bersak, Esq. 
Assistant General Counsel 

THE STATE OF NEW HAMPSHIRE 

PUBLIC UTILITIES COMMISSION 
21 S. Fruit Street, Suite 10 
Concord. N.H. 03301-2429 

August 22, 2008 

Public Service Company ofNew Hampshire 
P.O. Box 330 
Manchester, NH 03105 

Re: DE 08-103, Public Service Company ofNew Hampshire 
Merrimack Station Scrubber Project 
Request for Information 

Dear Mr. Bersak: 

Tel. {603) 271-2431 

FAX {603) 271-3878 

TOO Access: Relay N 
1-800-735-2964 

. Website: 
www.puc.nh.gov 

In the quarterly eamings report (10-Q) filed by Public Service Company of New 
Hampshire's (PSNH) parent company Northeast Utilities (NU) with the Securities and 
Exchange Commission on August 7, 2008, NU reported that it was moving forward with 
a project to install a wet flue gas desulphurization system, commonly referred to as 
"scrubber" technology, at Merrimack Station in Bow for the purpose of achieving 
reductions in mercury emissions as required by RSA 125-0:11 through 18. In its 10-Q, 
NU identified an estimated project cost of $457 million, which represents approximately 
an 80 percent increase over the original estimate of $250 million. 

The Commission has determined pursuant to RSA 365:5 and 365:19 to inquire 
into: the status ofPSNH's efforts to install scrubber technology; the costs of such 
technology; and the effect installation would hav.e on energy service rates (previously 
referred to as the default service charge) for PSNH customers. Accordingly, PSNH is 
directed to file, by September 12, 2008, a comprehensive status report on its installation 
plans, a detailed cost estimate for the project, an analysis of the anticipated effect of the 
project on energy service rates, and an analysis of the effect on energy service rates if 
Menimack Station were not in the mix of fossil and hydro facilities operated by PSNH. 

RSA 125-0:11, enacted in 2006, requires PSNH to install new scrubber 
technology at Merrimack Station by July 1, 2013 that will achieve at least an 80 percent 
reduction in mercury emissions. In addition, subsection VI provides: "The installation of 
such technology is in the public interest of the citizens ofNew Hampshire 
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and the customers of affected sources." RSA 369-B:3-a, enacted in 2003, authorizes 
PSNH to modify its generation assets only if the Commission first finds ''that it is in the 
public interest ofretail customers ofPSNH to do so." In light of a potential conflict 
between these statutory provisions, PSNH is directed to file, also by September 12, 2008, 
a memorandum of law addressing the nature and extent of the Commission's authority 
relative to the Merrimack Station scrubber project. 

Docket No. DE 08-103, Investigation ofPSNH's Installation of Scrubber 
Technology, has been assigned as the repository for the materials to be filed by PSNH. 
To the extent PSNH contends any portions of its filings are confidential, it shall file an 
appropriate motion. PSNH shall provide a copy of its filings to the Office of Consumer 
Advocate, who may also file a memorandum oflaw by September 12, 2008. The 
Commission will consider further actions after it has the opportunity to review the filings. 

cc: Office of Consumer Advocate 

Sincerely, 

iffiffllll~wju 
Debra A. Howland 
Executive Director 
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0 STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 08-103 

INVESTIGATION OF PSNH'S INSTALLATION 
OF SCRUBBER TECHNOLOGY AT MERRIMACK STATION 

Decision Concerning Statutory Authority 

September 19, 2008 

I. BACKGROUND 

This investigation was opened by Secretarial Letter on August 22, 2008, following a 

quarterly earnings report filed by Northeast Utilities 1 with the Securities and Exchange 

Commission on August 7, 2008. The earnings report disclosed that the cost of installing a wet 

flue gas desulphurization system, commonly referred to as scrubber technology, at Public 

Service Company ofNew Hampshire's (PSNH's) Merrimack Station had increased from an 

original estimate of$250 million to $457 million. RSA 125-0:11 et seq. requires PSNH to 

install the scrubber technology at Merrimack Station, a coal-fired electric generation facility in 

the town of Bow, in order to reduce mercury emissions. 

Pursuant to RSA 365:5 and 365:19, the Commission directed PSNH to file by September 

12, 2008, "a comprehensive status report on its installation plans, a detailed cost estimate for the 

project, an analysis of the anticipated effect of the project on energy service rates, and an 

analysis of the effect on energy service rates ifMerrimack Station were not in the mix of fossil 

and hydro facilities operated in New Hampshire." The Commission also noted that there was a 

potential statutory conflict as to the nature and extent of its authority relative to the scrubber 

1Northeast Utilities is the parent company of Public Service Company ofNew Hampshire. 
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0 project. In particular, it cited RSA 125-0:11, VI, which states that it is in the public interest for 

PSNH to install scrubber technology at the Merrimack Station, and RSA 369-B:3-a, which states 

that PSNH may modify its generation assets only if the Commission finds that it is in the public 

0 interest to do so. Consequently, the Commission directed PSNH to file a memorandum oflaw 

on the issues by September 12, 2008, and also invited the Office of the Consumer Advocate 

(OCA) to file a memorandum oflaw by the same date. 

PSNH moved on August 25, 2008 to accelerate the dates of the required filings and on 

the same date the OCA objected to accelerating the deadline for filing its memorandum of law. 

On August 28, 2008, the Commission denied the motion as it applied to the OCA's filing. 

PSNH filed its status report and memorandum oflaw on September 3, 2008, and the OCA filed 

its memorandum of law on September 11, 2008. In addition, Senator Theodore L. Gatsas, the 

New Hampshire State Building and Construction Trades Council, and Governor John H. Lynch 

filed letters, on September 5, 2008, September 9, 2008, and September 12,2008, respectively, 

urging an expeditious review. On September 12,2008, the Conservation Law Foundation, the 

Campaign for Ratepayer Rights and TransCanada Hydro each filed letters requesting that this 

docket be noticed for public participation. 

II. MEMORANDA OF LAW 

A. Public Service Company of New Hampshire 

PSNH contends that, because the Legislature found in RSA 125-0: 11, VI that the 

installation of scrubber technology is in the public interest, it is not necessary for the 

Commission to make a determination pursuant to RSA 369-B:3-a as to whether the installation is 

in the public interest. The essence ofPSNH's argument is that the Legislature unambiguously 

mandated that PSNH install scrubber technology as soon as possible. PSNH asserts as well that 
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0 there is no conflict between RSA 125-0:11 and RSA 369-B:3-a, but that, to the extent such a 

conflict did exist, the later, more specific statute controls, which in this case means that RSA 

125-0:11 would control. As a result, according to PSNH, the Legislature's public interest 

finding would prevail and the Commission would lack the authority to make a public interest 

determination. 

Coincident with this line of argument, PSNH also concludes that the requirement of RSA 

125-0: 13, I that PSNH obtain all necessary approvals does not include Commission approvals 

inasmuch as the Legislature has already determined that it is in the public interest to install 

scrubber technology. In other words, PSNH takes the position that it is not necessary for the 

Commission to approve anything in the first instance. PSNH contends that the Commission's 

authority is limited in accord with RSA 125-0:18 to an after-the-fact prudence review of 

PSNH's design and installation of the scrubber. Finally, PSNH argues that RSA 125-0:13, IX 

evidences the Legislature's intent to reserve the power and authority to oversee the installation of 

the scrubber to itself. 

B. Office of Consumer Advocate 

The OCA contends that, because the Legislature did not expressly repeal RSA 369-B:3-a, 

PSNH may not modify the Merrimack Station unless the Commission first determines that the 

modification is in the public interest. Therefore, the OCA asserts that Commission approval is a 

necessary approval consistent with RSA 125-0:13. In rebuttal to PSNH's argument that there is 

no need for a Commission determination under RSA 369-B:3-a, the OCA states that PSNH 

overlooks the fact that PSNH's cost estimates for the scrubber project have increased by 80 

percent. 

APP 278 



0 

DE 08-103 

0 

-4-

In addition, the OCA contends that PSNH cannot proceed without Commission approval, 

pursuant to RSA 369:1, of the long term financing that the OCA believes will be required to 

complete the scrubber project. It argues that with any PSNH financing the Commission must 

conduct an "Easton" review and consider whether the planned uses to which the loan proceeds 

would be applied, and the affect on rates, are consistent with the public good. See, Appeal of 

Easton, 125 N.H. 205,211 (1984). Furthermore, the OCA opines that the Commission has the 

lawful authority to conduct this investigation. 

ID. COMMISSION ANALYSIS 

The central question of law here concerns the interpretation of two statutory provisions, 

namely, RSA 369-B:3-a and RSA 125-0:11. 

RSA 369-B:3-a, which was enacted in 2003, states: 

Divestiture ofPSNH Generation Assets. The sale ofPSNH fossil and hydro 
generation assets shall not take place before April 30, 2006. Notwithstanding RSA 
374:30, subsequent to April30, 2006, PSNH may divest its generation assets if the 
commission finds that it is in the economic interest of retail customers ofPSNH to do so, 
and provides for the cost recovery of such divestiture. Prior to any divestiture of its 
generation assets, PSNH may modify or retire such generation assets if the 
commission finds that it is in the public interest of retail customers of PSNH to do 
so, and provides for the cost recovery of such modification or retirement. [Emphasis 
added.] 

RSA 125-0:11, which was enacted in 2006, states: 

Statement of Purpose and Findings. The general court finds that: 

I. It is in the public interest to achieve significant reductions in mercury emissions at the 
coal-burning electric power plants in the state as soon as possible. The requirements of 
this subdivision will prevent, at a minimum, 80 percent of the aggregated mercury 
content of the coal burned at these plants from being emitted into the air by no later than 
the year 2013. To accomplish this objective, the best known commercially available 
technology shall be installed at Merrimack Station no later than July 1, 2013. 

II. The department of environmental services has determined that the best known 
commercially available technology is a wet flue gas desulphurization system, hereafter 
"scrubber technology," as it best balances the procurement, installation, operation, and 
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plant efficiency costs with the projected reductions in mercury and other pollutants from 
the flue gas streams of Merrimack Units I and II. Scrubber technology achieves 
significant emissions reduction benefits, including but not limited to, cost effective 
reductions in sulfur dioxide, sulfur trioxide, small particulate matter and improved 
visibility (regional haze). 

III. After scrubber technology is installed at Merrimack Station, and after a period of 
operation has reliably established a consistent level of mercury removal at or greater than 
80 percent, the department will ensure through monitoring that that level of mercury 
removal is sustained, consistent with the proven operational capability of the system at 
Merrimack Station. 

IV. To ensure that an ongoing and steadfast effort is made to implement practicable 
technological or operational solutions to achieve significant mercury reductions prior to 
the construction and operation of the scrubber technology at Merrimack Station, the 
owner of the affected coal-burning sources shall work to bring about such early 
reductions and shall be provided incentives to do so. 

V. The installation of scrubber technology will not only reduce mercury emissions 
significantly but will do so without jeopardizing electric reliability and with reasonable 
costs to consumers. 

VI. The installation of such technology is in the public interest of the citizens of New 
Hampshire and the customers of the affected sources. [Emphasis added.] 

VII. Notwithstanding the provisions ofRSA 125-0:1, VI, the purchase of mercury credits 
or allowances to comply with the mercury reduction requirements of this subdivision or 
the sale of mercury credits or allowances earned under this subdivision is not in the 
public interest. 

VIII. The mercury reduction requirements set forth in this subdivision represent a careful, 
thoughtful balancing of cost, benefits, and technological feasibility and therefore the 
requirements shall be viewed as an integrated strategy of non-severable components. 

It is often the case in disputes as to the interpretation of a statute or a contract that both 

sides to the dispute contend that the statutory or contractual language is clear on its face, yet they 

come to diametrically opposed conclusions about the meaning of the relevant provisions. That is 

the situation here. 

PSNH contends that RSA 125-0:11 et seq. is "clear, straightforward, and unambiguous 

in its mandate." PSNH Memorandum, p.4. It states as well that interpretation of the statute is 
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"not difficult." !d., p.7. It further contends that there is no conflict between RSA 125-0:11 and 

RSA 369-B:3-a because the Legislature has already made in RSA 125-0:11 the "precise fmding" 

as to the public interest of the scrubber technology that would have been the subject of a 

proceeding under RSA 369-B:3-a. !d., p. 12-13. Thus, PSNH asserts that the Legislature has 

superseded the Commission's authority to make a public interest finding inasmuch as the 

"fmding has been made, and is clearly and definitively embodied in the law." !d., p.14. 

At the same time, the OCA contends that there is no conflict between RSA 369-B:3-a and 

RSA 125-0:11 and that the two statutes must be taken together. OCA Memorandum, p.7. It 

argues that PSNH may not proceed with the modifications required by RSA 125-0:11 "until it 

obtains the PUC approvals required by statutes including RSA 369-B:3-a and RSA 369." !d. 

The OCA further asserts that "the Legislature clearly contemplated and required review by the 

PUC." !d., p.8. 

Obviously, the arguments made by PSNH and the OCA as to the nature and extent of the 

Commission's authority with regard to the installation of scrubber technology are irreconcilable. 

PSNH says we do not have the authority to determine whether the scrubber project is in the 

public interest, while the OCA says that we do. We must decide which formulation is correct. 

In order to interpret the relevant statutory language we must first examine its plain and ordinary 

meaning. If the language of the statutes does not unambiguously yield a meaning, or if the 

relevant statutes conflict, then we look to the Legislature's intent as revealed through a reading 

of the overall statutory scheme, legislative history and recognized rules of statutory construction. 

See, Appeal ofPinetree Power, Inc., 152 N.H. 92,96 (2005); and Petition of Public Service Co. 

ofNH, 130 N.H. 265,282-83 (1988). 
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RSA 369-B:3-a states that prior to divestiture PSNH may modify a generation asset "if 

the commission finds that it is in the public interest of retail customers ofPSNH to do so." RSA 

125-0:11, VI states that the installation of scrubber technology by PSNH at the Merrimack 

Station "is in the public interest of the citizens of New Hampshire and the customers of the 

affected sources." It appears on their face that these two provisions are mutually exclusive and 

cannot logically co-exist. In the former, the Commission must make a determination of the 

public interest before PSNH can go forward with the scrubber project, while in the latter the 

Legislature has determined that the scrubber project is in the public interest and has directed 

PSNH to go forward with the project and have it operational no later than July 1, 2013. 

Accordingly, these provisions conflict inasmuch as one requires Commission approval and the 

other does not. 

Nevertheless, there are two possible arguments which could lead to the conclusion that 

the statutes can co-exist. The first argument concerns whether "modification" and "installation" 

are equivalent concepts. If the concepts concerned different subject matter or activities, it could 

be argued that, despite the Legislature's fmding that installation of scrubbers is in the public 

interest, PSNH also needs a Commission fmding that a modification is in the public interest in 

order for PSNH to install scrubbers. The second argument concerns whether the "public interest 

of retail customers ofPSNH" and the "public interest of the citizens ofNew Hampshire and the 

customers of the affected sources" are equivalent standards. If the standards concerned entirely 

distinct target populations, it could be argued that, despite the Legislature's finding that 

installation of scrubbers is in the public interest of the customers of affected sources, PSNH also 

needs a Commission finding regarding whether installation is in the public interest ofPSNH's 

retail customers. 
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With respect to the first argument, we fmd that the installation of scrub~er technology 

constitutes a modification to the Merrimack Station, and therefore the statutes concern the same 

subject matter or activities. This fmding is consistent with our finding in Public Service 

Company of New Hampshire, 89 NH PUC 70, 90 (2004) Order No. 24,276 that the construction 

of a boiler at the Schiller Station to bum wood chips was a modification to the existing facility 

subject to the Commission's authority pursuant to RSA 369:3-a. 

As for the second argument, we fmd that the "public interest of retail customers of 

PSNH" is the same as the "public interest of ... the customers of the affected sources" because the 

customers of the affected sources are, in fact, PSNH retail customers. The standard or target 

population in RSA 369-B:3-a is a subset of the standard or target population in RSA 125-0:11, 

VI. Therefore, the Legislature's finding under RSA 125-0: 11, VI subsumes any fmding the 

Commission might make under RSA 369-B:3-a. 

Having disposed of arguments that the provisions are reconcilable, the inquiry then shifts 

to which ofthe two conflicting statutes prevails. PSNH argues that RSA 125-0:11 prevails, 

while the OCA argues that RSA 369-B:3-a prevails. PSNH notes that when two statutes conflict, 

the more recent and specific statute controls over the older statute of general application. See, 

Bel Air Associates. Dept. of Health and Human Services, 154 N.H. 228, 233 (2006), citing 

Petition of Public Serv. Co. ofN.H., 130 N.H. 265,283 (1988). PSNH states that RSA 369-B:3-

a, enacted in 2003, deals with general, undefined potential modifications to its generation assets, 

while RSA 125-0:11, enacted in 2006, deals with a specific modification to a specific generating 

station, i.e., the installation of scrubbers at Merrimack Station. 

The OCA observes that the Legislature "is not presumed to waste words or enact 

redundant provisions." OCA Memorandum, p. 7 citing, Town of Amherst v. Gilroy, 950 A.2d 
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193, 197, _N.H._ (2008). OCA further argues that the legislature is presumed to be 

"familiar with all existing laws applicable to the subject matter, whether constitutional, statutory, 

or common, and intended the statute to harmonize completely with those laws and aid in the 

effectuation of the general purpose and design of the same." !d., p.8, citing, Presumptions in Aid 

of Construction, 82 C.J.S. Statutes §310. Finally, the OCA states that if the "Legislature wanted 

to repeal or limit the effectiveness ofRSA 369-B:3-a .. .it could have done so expressly." !d. 

As noted above, we cannot harmonize RSA 369-B:3-a and RSA 125-0:11. If we proceed 

under RSA 369-B:3-a as the OCA proposes, then we would be effectively ignoring the 

Legislature's fmding that the installation of the scrubber is in the public interest. On the other 

hand, if we do not proceed under RSA 369-B:3-a, we would arguably be allowing PSNH to 

ignore the Legislature's directive to secure from the Commission a finding as to the public 

interest prior to modifying its generation asset Thus, in our view, the Legislature has enacted 

incompatible provisions. 

We conclude that the proper interpretation of the conflicting statutes in this situation is 

that the Legislature intended the more recent, more specific statute, RSA 125-0: 11, to prevail. 

We do not fmd it reasonable to conclude that the Legislature would have made a specific finding 

in 2006 that the installation of scrubber technology at the Merrimack Station is in the public 

interest, set rigorous timelines and incentives for early completion, and provided for annual 

progress reports to the Legislature, while simultaneously expecting the Commission to undertake 

its own review, conceivably arrive at a different conclusion, and certainly add significant time to 

the process.2 If we concluded otherwise, we would be nullifying the Legislature's public interest 

finding and rendering it meaningless. 

2 The OCA urges that we proceed expeditiously with a review pursuant to RSA 369-B:3-a. Such an undertaking 
would be an adjudicative proceeding allowing for the full range of due process requirements, including testimony by 
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Furthermore, RSA 369-B:3-a provides that" ... PSNH may modify or retire such 

generation assets if the commission finds that it is in the public interest ... " (emphasis added). 

This permissive clause allows PSNH to propose and then undertake a modification of a 

genemtion asset if the Commission makes a finding that it is in the public interest. In this 

instance the Legislature has made the public interest determination and required the owner of the 

Merrimack Station, viz., PSNH, to install and have operational scrubber technology to control 

mercury emissions no later than July 1, 2013. Accordingly, based upon our reading ofRSA 125-

0 as a whole, we find that the Legislature did not intend that PSNH be required to seek 

Commission approval pursuant to RSA 369-B:3-a for a modification that the Legislature has 

required and found to be in the public interest. Thus, we conclude that an RSA 369:3-a 

proceeding has been obviated by the Legislature's findings in RSA 125-0:11. 

Our finding that the Legislature intended its fmdings in RSA 125-0: 11 to foreclose a 

Commission proceeding pursuant to RSA 369-B:3-a is supported by the overall statutory scheme 

ofRSA 125-0:11 et seq. as well as its legislative history. A review of the Senate Journal for 

April20, 2006, at p. 935 et seq., shows that the members of the Senate Finance Committee were 

focused largely on the timing of installation and the prospect that PSNH could install the 

scrubber technology in advance of the July 1, 2013 deadline. The legislative history supports a 

conclusion that the Legislature viewed time to be of the essence. This conclusion is consistent 

with the economic performance incentives that PSNH can earn, pursuant to RSA 125-0:16, if the 

scrubber project comes on line prior to July 1, 2013. Finally, RSA 125-0:13, IX directs PSNH 

to report annually to the legislative oversight committee on electric utility restructuring the 

PSNH and other interested parties, discovery, cross-examination of witnesses, briefs, issuance of a decision, motions 
for rehearing and appeals. The only proceeding held pursuant to RSA 369-B:3-a took a year and a half. PSNH filed 
its petition to modify the Schiller Station on August 28, 2003. The Commission issued its decision on February 6, 
2004. The Supreme Court issued its opinion upholding the Commission's decision on April4, 2005. 
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) progress and status of installing the scrubber technology including any updated cost information. 

This reporting requirement also suggests the Legislature's intent to retain for itself duties that it 

would otherwise expect the Commission to fulfill ifRSA 369-B:3-a applied. 

The OCA also makes a collateral argument based on RSA 125-0:13 that PSNH must 

obtain "all necessary permits and approvals from federal, state, and local regulatory agencies and 

bodies." It contends that the Commission is one such agency and that RSA 369-B:3-a is one 

such approval. In opposition, PSNH argues that an approval pursuant to RSA 369-B:3-a is not 

necessary because the Legislature has already made the public interest fmding that would be the 

subject of such a proceeding. Since we fmd that the Legislature has presumptively determined 

the scrubber to be in the public interest, we conclude that Commission approval pursuant to RSA 

369-B:3-a is not a necessary approval under RSA 125-0:13. 

The OCA posits as well that Commission approval pursuant to RSA 369:1 of the 

financing needed to install the scrubber technology is a necessary approval required by RSA 

125-0:13. OCA states that it "is not aware of the extent ofPSNH's outstanding debt at this time, 

but it seems clear that with ... [its] current debt limits, PSNH will require additional financing to 

complete the scrubber project." OCA Memorandum, p.4. The OCA also asserts that it would be 

prudent for PSNH to seek financing approval now and that it would be unfair to ratepayers to 

wait for a financing proceeding. We find that financing approval pursuant to RSA 369: 1 is not 

necessary prior to the start of construction. We note that as a general matter public utilities are 

not required to seek pre-approval of fmancing before undertaking a construction project. The 

OCA does point out, however, the important issue of prudence, which we discuss further below. 

We observe here that the timing of obtaining fmancing and the resulting effects on rates, terms 

and conditions of such financing are issues that may fairly be raised in a prudence proceeding. 
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PSNH asserts that the nature and extent of the Commission's authority with respect to the 

installation of the scrubber project is described in RSA 125-0:18, which states: 

Cost Recovery. If the owner is a regulated utility, the owner shall be allowed to 
recover all prudent costs of complying with the requirements of this subdivision in a 
manner approved by the public utilities commission. During ownership and operation by 
the regulated utility, such costs shall be recovered via the utility's default service charge. 
In the event of divestiture of affected sources by the regulated utility, such divestiture and 
recovery of costs shall be governed by the provisions ofRSA 369-B:3-a. 

Consistent with our findings above, we conclude that the Commission lacks authority to 

pre-approve installation, but that it retains its authority to determine prudence. We also observe 

that the last sentence of this provision bolsters our fmding that the Legislature intended to 

rescind the Commission's authority to pre-approve the scrubber installation under RSA 369-B:3-

a. Specifically, the Legislature expressly provided that in the event of divestiture of Merrimack 

Station, such divestiture and recovery of costs would be governed by RSA 369-B:3-a. The 

Legislature would only need to make special notice that RSA 369-B:3-a would apply in the event 

of divestiture, if it intended that RSA 369-B:3-a not apply absent divestiture, which is the case 

before us. 

We are sensitive to the OCA's point that the cost estimates for the scrubber project have 

increased approximately 80 percent from $250 million to $457 million in a relatively short time. 

In fact, that circumstance is what prompted us to open this investigation. However, a substantial 

increase in the cost estimate does not constitute a grant of Commission authority to determine 

whether the project is in the public interest. The Legislature has already made an unconditional 

determination that the scrubber project is in the public interest. Nowhere in RSA 125-0 does the 

Legislature suggest that an alternative to installing scrubber technology as a means of mercury 

compliance may be considered, whether in the form of some other technology or retirement of 

the facility. Furthermore, RSA 125-0 does not (1) set any cap on costs or rates; (2) provide for 
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Commission review under any particular set of circumstances; or (3) establish some other 

alternative review mechanism. Therefore, we must accede to its findings. 

IV. CONCLUSION 

The Commission has only those powers delegated to it by the Legislature. See, Appeal of 

Public Service Co. of NH., 122 N.H. 1062, 1066 (1982). RSA 369-B:3-a delegated to the 

Commission, in 2003, the authority to determine whether to pre-approve modifications to 

PSNH's fossil and hydro generating plants. Subsequently, in 2006, the Legislature enacted RSA 

125-0: 11, overriding its grant of pre-approval authority for a specific modification to the 

Merrimack Station. Accordingly, the Commission's authority is limited to determining at a later 

time the prudence ofthe costs of complying with the requirements ofRSA 125-0:11-18 and the 

manner of recovery for prudent costs. In order to meet our obligations in that regard, we will 

continue our review of the documents already provided by PSNH, require additional 

documentation as necessary, and keep this docket open to monitor PSNH's actions as it proceeds 

with installation of the scrubber technology. 

Based upon the foregoing, it is hereby 

DECIDED, that, as a result of the Legislature's mandate that the owner of Merrimack 

Station install scrubber technology by a date certain, and its finding pursuant to RSA 125-0:11 

that such installation of scrubber technology at PSNH's Merrimack Station is in the public 

interest of the citizens ofNew Hampshire and the customers of the station, the Commission lacks 

the authority to make a determination pursuant to RSA 369-B:3-a as to whether this particular 

modification is in the public interest. 
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By the Public Utilities Commission ofNew Hampshire this nineteenth day of September, 

2008. 

Thomas B. Getz 
Chairman 

Attested by: 

Debra A. Howland 
Executive Director & Secretary 

Graham J. Morrison 
Commissioner 

Clifton C. Below 
Commissioner 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 08-103 

INVESTIGATION OF PSNH'S INSTALLATION OF 
SCRUBBER TECHNOLOGY AT MERRIMACK STATION 

Order Denying Motions for Rehearing 

November 12, 2008 

I. BACKGROUND 

This investigation was opened following a quarterly earnings report filed by Northeast 

Utilities1 with the Securities and Exchange Commission on August 7, 2008. The earnings report 

disclosed that the cost of installing a wet flue gas desulphurization system, commonly referred to 

as scrubber technology, at Public Service Company of New Hampshire's (PSNH's) Merrimack 

Station had increased from an original estimate of $250 million to $457 million. RSA 125-0:11 

et seq. requires PSNH to install the scrubber technology at Merrimack Station in order to reduce 

mercury emissions. 

At the outset, the Commission identified a potential statutory conflict as to the nature and 

extent of its authority relative to the scrubber project. In .particular, RSA 125-0:11, VI, which 

states that it is in the public interest for PSNH to install scrubber technology at the Merrimack 

Station, and RSA 369-B:3-a, which states that PSNH may modify its generation assets only if the 

Commission fmds that it is in the public interest to do so, on their face create conflicting 

mandates. The Commission directed PSNH to file a memorandum of law on the issues by 

September 12,2008, and also invited the Office of the Consumer Advocate (OCA) to file a 

memorandum of law by the same date. 

1Northeast Utilities is the parent company of Public Service Company of New Hampshire. 
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On September 19, 2008, the Commission issued Order No. 24,898 (Order). In that Order, 

the Commission concluded that the Legislature intended that the more recent, more specific 

statute, RSA 125-0:11-18, prevail over RSA 369-B:3-a. Given the Legislature's specific 

finding in 2006 that the installation of scrubber technology at the Merrimack Station is in the 

public interest, the statute's rigorous timelines and incentives for early completion, and the 

statute's requirement of annual progress reports to the Legislature, the Commission found that 

the Legislature did not intend that the Commission undertake a separate review pursuant to RSA 

369-B:3-a. 

On October 17, 2008, TransCanada Hydro Northeast, Inc. (TransCanada), three 

commercial ratepayers, Stonyfield Farm, Inc., H&L Instruments, LLC and Great American 

Dining, Inc. (collectively, the Commercial Ratepayers) and Edward M. B. Rolfe filed motions 

for rehearing. On October 23, 2008, PSNH filed objections to all three motions for rehearing. 

II. MOTIONS FOR REHEARING 

A. Standing 

1. TransCanada 

TransCanada owns 567 MW of hydroelectric generating capacity on the Connecticut and 

Deerfield Rivers. As an owner of competitive generation facilities, TransCanada describes itself 

as a competitor ofPSNH's Merrimack Station. According to TransCanada, allowing PSNH to 

add scrubber technology at ratepayer expense adversely impacts competitive generators like 

TransCanada, which must bear the risk of their own investment decisions. As a result, 

TransCanada alleges that it has sufficient interest in this matter to move for rehearing. 
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2. Commercial Ratepayers 

The Commercial Ratepayers assert standing for their request for rehearing based upon 

rate impacts that they allege will occur as a result of increased costs for the installation of a 

scrubber at Merrimack Station. 

3. Mr. Rolfe 

Mr. Rolfe describes his interest in this docket as that of a PSNH ratepayer. 

B. Procedurallssues 

1. TransCanada 

Trans Canada claims that the Commission's failure to open the proceeding to all other 

interested parties deprived it of the opportunity to be heard on issues that may have 

"ramifications to competitors in the marketplace for electricity." TransCanada's Motion for 

Rehearing, p.7. Further, TransCanada asserts that the Commission should have commenced a 

full adjudicative proceeding, pursuant to RSA 541-A: 1, IV and 541-A:31, I, and that failure to 

commence such a proceeding violated due process. 

2. Commercial Ratepayers 

The Commercial Ratepayers argue that the Commission should have commenced a 

proceeding under RSA 365:19 which included all potentially interested parties. They claim that 

failing to allow them to be heard in such a proceeding denies them due process "on issues for 

which [they] will have to pay significant costs." Commercial Ratepayers' Motion for Rehearing, 

p.2. 
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3. Mr. Rolfe 

Mr. Rolfe claims that the Commission violated his right to due process by inviting only 

two parties, PSNH and the OCA, to be heard in this case. 

C. Statutory Interpretation 

1. TransCanada 

TransCanada disagrees with the Commission's statutory analysis. It argues that the 

Commission has plenary authority over PSNH and that, based upon the requirement of necessary 

permits and approvals contained in RSA125-0:13, I, the Commission should have reviewed the 

scrubber prior to construction pursuant to RSA 369-B:3-a. According to TransCanada, the 

words requiring "due consideration" of the Legislature's public good fmding do not evidence 

Legislative intent to usurp the Commission's review under RSA 369-B:3-a. Further, 

TransCanada points out that RSA 125-0 does not expressly prohibit Commission review under 

RSA 369-B:3-a, or other statutes. TransCanada argues that, pursuant to RSA 363: 17-a, the 

Commission has a duty to consider the interests of both customers and utility investors. 

TransCanada asserts that duty requires a pre-construction review of the proposed scrubber 

installation. 

TransCanada next contends that the language ofRSA 125-0 is ambiguous, requiring an 

inquiry into its legislative history. According to TransCanada, the legislative history 

demonstrates that the Legislature was considering estimated costs of $250 million for scrubber 

installation when it passed RSA 125-0. TransCanada does not consider an after-the-fact 

prudence review by the Commission an adequate review. Finally, TransCanada agrees with 

OCA that a review of any financing needed by PSNH for the scrubber would require an "Easton" 
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review by the Commission of more than just the terms of the fmancing. See, RSA 369; and 

Appeal of Easton, 125 N.H. 295 (1984). 

2. Commercial Ratepayers 

The Commercial Ratepayers take the position that the Commission's interpretation of 

RSA 125-0 is in error. They claim that 125-0:11, V and IV were based upon a much lower cost 

of installation, i.e., $250 million rather than current estimates of $457 million. The Commercial 

Ratepayers argue that RSA 125-0: 13 requires that the Commission determine the public interest 

under RSA 369-8:3-a, giving due consideration to the Legislature's public interest fmding under 

RSA 125-0: 11. According to the Commercial Ratepayers, such due consideration should 

include consideration of the change in cost estimates for the scrubber installation. 

The Commercial Ratepayers argue that by ascribing to the Legislature the power to 

determine the public interest of the scrubber installation, the Commission has relinquished the 

proper exercise of its executive powers and/or quasi judicial powers. See, N.H. Constitution, Pt. 

1, art. 37. See, e.g., McKay v. NH Compensation Appeals Bd., 143 N.H. 722 (1999). 

The Commercial Ratepayers claim that the Commission erred in finding that its review 

was limited to a prudence review under RSA 125-0:18 and further erred in finding that RSA 

125-0:11 and RSA 369-8:3-a conflict. They argue that these two provisions can be read 

together to allow a Commission public interest review of the scrubber prior to construction. 

Moreover, they argue that the Commission's public interest review under RSA 369-8:3-a should 

consider the costs of future compliance with other environmental laws including the Clean Air 

Act2 and the Clean Water Act.3 Finally, the Commercial Ratepayers argue that the Commission 

2 42 u.s.c. § 7412(d) 
3 33 U.S.C. § 1326(b) 
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should consider alternatives to installing scrubbers at Merrimack Station in terms of costs, public 

health, environmental protection and long tenn energy benefits. 

3. Mr. Rolfe 

Mr. Rolfe argues that the Commission reached the wrong decision regarding the interplay 

of the mercury statute, RSA 125-0:11-18, and RSA Chapters 365 and 374. Mr. Rolfe claims 

that the Commission failed to consider additional costs that may be imposed on PSNH in 

complying with the federal Clean Air Act, the federal Clean Water Act and the New Hampshire 

Regional Greenhouse Gas Initiative (RGGI) standards. He also argues that the Commission did 

not view Merrimack Station, a 40-year old coal plant, in the context of the Governor's Climate 

Change Action Plan Task Force. Mr. Rolfe contends that turmoil in the financial markets may 

further impact the fmal costs of installation. 

III. PSNB OBJECTIONS TO MOTIONS FOR REBARING 

A. Standing 

1. TransCanada 

PSNH challenged TransCanada's standing to move for reconsideration, claiming that 

TransCanada is not directly affected by the Order. PSNH alleges that any harm claimed by 

TransCanada is the result of it being unregulated, a status it chose when it purchased its 

generating assets. According to PSNH, TransCanada purchased its generating facilities in 2005, 

two years after passage of RSA 369-B:3-a. As a result, there have not been any changes to the 

state of the New Hampshire generation market since TransCanada entered that market in 2005. 

Because PSNH is subject to prudence review by the Commission, it takes issue with 

TransCanada's claims that PSNH's investment decisions are without risk. PSNH concludes that 
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TransCanada has not shown that it will suffer any injury in fact. Appeal of Richards, 134 N.H. 

148, 155 (1991). 

2. Commercial Ratepayers 

PSNH argues that the Commercial Ratepayers will not suffer any injury for two reasons. 

First, PSNH will only recover its prudent costs of construction and operation of the scrubber 

through its default energy charges. Second, the Commercial Ratepayers now have a choice of 

their electric supplier and therefore may avoid any costs imposed by the scrubber simply by 

choosing another supplier. PSNH observes that there are numerous suppliers listed on the 

Commission's website as ready and willing to serve New Hampshire electric customers. As. a 

result, PSNH argues that the Commercial Ratepayers' claims of injury are merely speculative 

and they lack standing to request a rehearing of the Order. In re Londonderry Neighborhood 

Coalition, 145 N.H. 201, 203 (2000). 

B. Procedural Issues 

In response to due process claims, PSNH asserts that the Commission is free to determine 

the manner in which it conducts an inquiry. See, RSA 365:5. PSNH argues that since the 

Commission determined that it did not have the authority to conduct a public interest review 

under RSA 369-B:3-a, and reached that legal conclusion without the necessity of relying upon 

any specific facts, the Commission's process was sufficient and appropriate. PSNH points out 

that the Commission did not determine whether PSNH should install scrubber technology at 

Merrimack Station, but instead found that RSA 125-0:11-18 mandated the installation. PSNH 

concludes that by finding it had no authority to consider the public interest of the scrubber 
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installation, the Commission did not determine any rights, duties or privileges of the moving 

parties. 

PSNH also claims that the motion by the Commercial Ratepayers does not conform to the 

requirements of RSA 541 :4 because it incorporated by reference arguments by the OCA, the 

Conservation Law Foundation and TransCanada. PSNH takes the position that those arguments 

are not fully set forth in the motion and consequently are not preserved for appeal. 

PSNH states that Mr. Rolfe failed to serve his motion upon PSNH as required by N.H. 

Code of Admin. Rules Puc 203.11 (c). According to PSNH, it did not receive a copy ofMr. 

Rolfs motion until October 23, 2008. As a result, PSNH takes the position that the Commission 

may not consider Mr. Rolfs motion for reconsideration. 

C. Statutory Interpretation 

PSNH acknowledges that the Commission's authority is plenary in matters of 

ratemaking. See, Legislative Utility Consumers Council v. Public Service Co., 119 N.H. 332, 341 

(1979). PSNH observes, however, that the Commission's authority is delegated by the 

legislature and is limited to those powers expressly delegated or fairly implied. See, New 

England Telephone & Telegraph Co., 103 N.H. 394, 397 (1961). PSNH points out that in this 

case the legal questions do not involve the Commission's ratemaking function, and therefore 

concludes that the Commission's authority over installation of the scrubber is limited to that 

expressly delegated to it. 

PSNH rejects the Commercial Ratepayers' argument that the constitutional separation of 

powers prevents the Legislature from limiting the Commission's exercise of its executive or 

quasi-judicial powers. According to PSNH; the Commission's powers are derived only from the 
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Legislature and are not derived from any other generalized powers of supervision. PSNH claims 

that it is well established that ratemaking is a legislative function. See, Duquesne Light Co. v. 

Barash, 488 U.S. 299, 313 (1989). PSNH argues that there is no separation of power constraint 

from the Commission taking its direction from the Legislature. Finally, PSNH takes the position 

that the Legislature did not direct the Commission to review the scrubber installation and argues 

that the Commission's legal analysis was correct and consistent with the Legislature's intent. 

IV. COMMISSION ANALYSIS 

A. Standing 

We find that TransCanada, the Commercial Ratepayers and Mr. Rolfe4 each have stated a 

sufficient interest in this case to request rehearing pursuant to RSA 541:3. TransCanada may be 

affected economically by a significant capital investment in PSNH's Merrimack station insofar 

as it has an impact on TransCanada's ability to compete in the electricity marketplace in New 

Hampshire. The Commercial Ratepayers and Mr. Rolfe may be affected fmancially by changes 

in PSNH's default energy service rate either as customers taking default energy service, or as 

customers of competitive electric suppliers. The electric supply market in PSNH's service 

territory is influenced by PSNH's default service rate because that rate is the backstop for all 

other competitive offerings. IfPSNH's default service rate increases, competitive offerings may 

also increase. 

B. Procedural Issues 

The parties filing motions for rehearing have claimed that their rights to due process have 

been denied because we did not commence a full adjudicative proceeding to determine the scope 

of the Commission's authority with respect to PSNH's installation of scrubber technology at 

4 As explained below, for other reasons we have not considered Mr. Rolfe's motion in reaching our decision. 
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Merrimack Station. We initiated this proceeding pursuant to the Commission's investigative 

authority as set forth in RSA 365:5 and 365:19. In the course of that investigation, we directed 

the public utility, viz., PSNH, to submit a memorandum oflaw addressing the scope of our 

authority. We also invited the OCA, which has a special status and a specific responsibility with 

respect to residential ratepayers, pursuant to RSA 365:28, to submit a memorandum oflaw. 

Neither of these actions was required by statute, nor by considerations of due process, but they 

were undertaken as a means of further informing our consideration of the threshold issue 

concerning the scope of our legal authority with respect to PSNH's installation of scrubber 

technology at the Merrimack Station. Our investigation, moreover, did not disclose facts on 

which we based our conclusion of law, thus the requirement of RSA 3 65: 19 to afford a 

reasonable opportunity to be heard does not apply.5 Accordingly, the process we employed to 

consider the scope of our authority is consistent with our governing statutes and does not violate 

due process. To conclude otherwise would suggest that the Commission could never reach a 

conclusion regarding the extent of its authority in any matter without first commencing an 

adjudicative proceeding and providing for public input; such a result would impermissibly 

restrict the Commission's powers and would be administratively unworkable. 

Nevertheless, assuming for the sake of argument that a due process deficiency may have 

occurred, it has been cured through the rehearing process, which permits any directly affected 

person to apply for rehearing. Due process requires that parties be provided an adequate 

opportunity to be heard. See, Society for the Protection of New Hampshire Forests v. Site 

Evaluation Committee, 115 N.H. 163, 169 (1975). When issues of fact are in dispute, due 

s TransCanada's arguments about past Commission practice, and the issuance of an order of notice, etc., are inapt 
and would apply only if we were to conclude that we had the authority to proceed under RSA 369-B:3-a and were 
acting under color of that authority. 
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process may require something more than a filing. Id. In this case, however, we are faced with a 

question oflaw, not questions of fact. As a result, the motions for rehearing filed in this case, 

which contain extensive analyses of the statutes at issue, comprise an adequate opportunity to 

present legal arguments for our consideration, and therefore afford due process. We also observe 

that, in the event any party ultimately seeks review of our legal conclusion, the process that we 

have employed has very likely provided the timeliest path to appellate review. 

Finally, with respect to PSNH's argument that we should not consider Mr. Rolfe's 

motion for rehearing as a result of his failure to serve it on other parties, PSNH is correct that 

Mr. Rolfe did not comply with Puc 203.11 (c). Furthermore, as the Commission noted in Re 

Connecticut Valley Electric Company, 88 NHPUC 355 (2003), failure to comply with service 

requirements constitutes sufficient grounds to determine that a motion for rehearing has not been 

properly made. While we have not considered Mr. Rolfe's motion as a basis for reaching our 

decision, we nevertheless observe that his arguments are largely duplicative of various 

arguments made by TransCanada and the Commercial Ratepayers, which we have considered. 

C. Statutory Interpretation 

The threshold issue to be determined in this case is the extent of the Commission's 

authority to determine in advance whether the installation of a scrubber at PSNH's Merrimack 

Station is in the public interest. The Commission's· authority is derived legislatively and 

therefore this case requires statutory interpretation. In Order No. 24,898, we undertook an 

analysis ofRSA 125-0:11-18 and RSA 369-B:3-a, and we found that the Legislature's public 

interest fmding in RSA 125-0:11 that scrubber technology should be installed at Merrimack 

Station superseded the Commission's authority under RSA 369-B:3-a to determine whether it is 
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in the public interest for PSNH to modify Merrimack Station. Consequently, we concluded that 

the Commission lacked the authority to conduct 8: public interest review, in the form of pre-

approval, ofPSNH's decision to install scrubber technology. 

When considering motions for rehearing, we must grant rehearing in order to correct an 

unlawful or unreasonable decision. RSA 541:3. See, Campaign for Ratepayers Rights, 145 N.H. 

671, 674 (2001). In this case, the parties seeking rehearing have not identified any new evidence 

needed to interpret RSA 369-B:3-a or RSA 125-0:11-18, nor have they identified any matters 

that were either overlooked or mistakenly conceived. Furthermore, the legal arguments and 

legislative history presented in the motions for rehearing are substantially duplicative of 

arguments presented in the legal memoranda of PSNH and OCA. 

The Commercial Ratepayers posit that the Legislature based its enactment ofRSA 125-

0: 11-18 on a specific level of investment, i.e., $250 million, and that any departure from that 

level of investment by PSNH confers authority on the Commission. However, reading such a 

cost limitation into the Legislature's public interest fmding goes beyond the express terms of the 

statute. 6 We note that the Legislature did refer to economic infeasibility when it allowed PSNH 

to seek a variance under section 125-0: 17, but it did not provide a process for the Commission to 

compel such an action. The Legislature could have provided express cost limitations on the 

scrubber installation, but it did not. In retrospect, it certainly can be argued that the better 

approach as a matter of policy may have been to provide a mechanism for addressing increased 

6 Under the Commercial Ratepayers' theory, the Legislature's public interest finding would be restricted to a 
specific level of costs and the Commission would effectively be required to second guess the Legislature's public 
interest finding at any dollar level above $250 million. Hence, for all practical purposes, the Legislature's public 
interest finding would be so limited as to be negated, and the RSA 369-B:3-a approach would be resurrected to 
require Commission permission before PSNH could act. We find such a constrained reading of the statute to be 
incompatible with the generally expansive statutory scheme adopted by the Legislature to bring about the 
installation of scrubber technology. 
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cost estimates. Such a hypothetical circumstance, however, does not create a basis for the 

Commission to exert authority not contemplated by statute. 

We will not repeat here our discussion of why RSA 369-B:3-a does not constitute a 

necessary approval under RSA 125-0:13. We do, however, deem it useful to address 

Trans Canada's argument that the Legislature, by providing PSNH the opportunity of seeking, 

pursuant to RSA 125-0: 17, a variance from the mercury emissions reductions requirements, was 

somehow signaling that the Commission has the authority under certain circumstances to 

determine, in advance, whether the scrubber project is in the public interest. 

RSA 125-0: 17 constitutes a mechanism for PSNH to seek relief from the Department of 

Environmental Services (DES) in certain circumstances; it does not constitute authority for the 

Public Utilities Commission to determine in advance whether it is in the public interest for 

PSNH to install scrubber technology. RSA 125-0:17, however, is pertinent to prudence. We 

found previously that we retained our authority to determine prudence, including "determining at 

a later time the costs of complying with the requirements of RSA 125-0: 11-18 and the manner of 

recovery for prudent costs." We note here that although RSA 125-0:17 provides PSNH the 

option to request from DES a variance from the statutory mercury emissions reductions 

requirements for reasons of"technological or economic infeasibility," it does not provide the 

Commission authority to determine at this juncture whether PSNH may proceed with installing 

scrubber technology. RSA 125-0:17 does, however, provide a basis for the Commission to 

consider, in the context of a later prudence review, arguments as to whether PSNH had been 

prudent in proceeding with installation of scrubber technology in light of increased cost 

estimates and additional costs from other reasonably foreseeable regulatory requirements such as 
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those cited by the Commercial Ratepayers, which include the Clean Air Act, 42 U.S.C. § 7401 et 

seq., and the Clean Water Act, 33 U.S.C. §1251 et seq. 

With regard to the question of whether the Commission should conduct an "Easton" 

review of the project as part of a request for app~val of financing for the project pursuant to 

RSA 369:1, we note that there is no pending financing approval request before us from PSNH 

for this project. As noted in Order No. 24,898, such approval is not required prior to the start of 

construction. 

Finally, the Commercial Ratepayers' argument that our interpretation ofRSA 125-0:11-

18 violates the New Hampshire constitution's requirement for the separation of powers is not 

correct. See N.H. Const. Part I, Art. 37. The Commission's authority to regulate public utilities 

is statutory and is not based on common law rights or remedies. Thus, the case cited by the 

Commercial Ratepayers, McKay v. NH Compensation Appeals Bd., 143 N.H. 722 (1999), is 

inapposite. In McKay, the workmen's compensation statute provided an administrative 

alternative to common law tort claims, which are normally handled by the judiciary. In this 

case, no party has argued that RSA 125-0:11-18 or RSA 369-B:3-a provides an alternative to 

common law remedies. Instead, RSA 125-0: 11-18 codifies a presumptive public interest 

determination by the Legislature, supplanting an assignment of the task of determining the public 

interest to the Commission, which is itself legislatively created. 
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Based upon the foregoing, it is hereby 

ORDERED, that the motions for rehearing are denied. 

By order of the Public Utilities Commission ofNew Hampshire this twelfth day of 

November 2008. 

Thomas B. Getz 
Chairman 

Attested by: 

Lori A. Davis 
Assistant Secretary 

Graham J. Morrison 
Commissioner 

Clifton C. Below 
Commissioner 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 09-033 

PllBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Petition for Increase to Short Term Debt Limit and to Issue Long Term Debt 

Order Defining Scope of Proceeding 

June 19, 2009 

I. PROCEDURAL HISTORY 

On February 20, 2009, Public Service Company of New Hampshire ("PSNH" or the 

"Company") filed a petition for the approval of the issuance of up to $150,000,000 of long-te1m 

debt, the mortgaging of property, execution of an interest rate transaction and an increase in the 

Company's short te1m debt limit to ten percent of net fixed plant plus a fixed amount of 

$60,000,000. The Commission issued an Order of Notice on March 6, 2009 scheduling a 

prehearing conference for March 24, 2009. 

On March 1 0, the Office of Consumer Advocate (OCA) filed a letter stating that it would 

be participating in the docket on behalf of residential ratepayers pursuant to RSA 363:28. PSNH 

filed updated attachments to its petition on March 12, 2009. Granite State Electric Company 

d/b/a National Grid (National Grid) and Conservation Law Foundation (CLF) filed petitions to 

intervene on March 19, 2009. 

National Grid's petition to intervene was granted at the prehearing conference. PSNH 

filed an objection to CLF's motion to intervene on March 24, 2009, prior to the prehearing 

conference CLF did not attend the prehearing conference and the Commission stated that it 

needed additional information from CLF before deciding CLF's petition to intervene. CLF 
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provided additional inforn1ation on April 3, 2009. We find that the information provided by CLF 

demonstrates that it has an interest affected by this proceeding and we therefore grant its petition 

to intervene. 

Following the prehearing conference, Staff and the parties met in a technical session to 

establish a procedural schedule. Following the technical session, Staff reported on March 25, 

2009, that the OCA took the position that the Commission should conduct an extensive 

investigation of the terms and conditions of the financing, including whether the use of the 

proposed funds is in the public good pursuant to RSA 369:1, consistent with the review 

described by the Supreme Court in Appeal of Easton, 125 N.H. 205 (1984). Staff further 

reported that PSNH asserted that the instant filing is no different than similar petitions where 

such investigations were not done, and qisagreed with broadening the scope ofthe proceeding. 

To address this disagreement, Staff and the parties agreed to a procedural schedule that allowed 

the patties to file briefs on the scope of the proceeding by April tO, 2009. The Commission 

approved the procedural schedule by a secretarial letter dated April 1, 2009. PSNH, the OCA 

and CLF filed briefs as scheduled. National Grid and the Staff did not file briefs. On April I 6, 

2009, the OCA filed a motion for extension of certain discovery deadlines which the 

Commission addressed in part by a secretarial letter dated April 22, 2009. 

On June 4, 2009, CLF submitted a motion seeking to supplement its memorandum of law 

in which it contends that "new facts" have developed, namely, decisions by the Public Service 

Commission of Wisconsin and the Federal Energy Regulatory Commission (FERC). PSNH 

objected to CLF's motion on June 11, 2009, arguing, among other things, that the actions of the 

Wisconsin Public Service Commission and FERC "are neither relevant nor material to the 

pending issue of scope." 
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II. POSITIONS OF THE PARTIES 

A. Public Service Company of New Hampshire 

In its brief, PSNH noted two issues regarding the scope of this proceeding. The first 

issue being whether the Commission should conduct an Easton review - an extensive 

examination of the terms, conditions and amount of the proposed financing; the effect ofthe 

successful completion of the proposed financing on the Company's capital structure; and the 

purpose of the proposed financing, including consideration ofPSNH's Merrimack Station 

pollution control project - to determine if the financing is in the public good. PSNH Brief at 1-2. 

Second, even if it determines that an Easton review is appropriate, whether the Commission has 

authority to question whether any funds from this financing destined for the pollution control 

installation at Merrimack Station is in the public interest given the Legislature's finding that the 

scmbber installation at Merrimack Station is in the public interest. RSA 125-0:11, I. PSNH 

Brief at 2. 

By way ofbackground, in 2006 the General Court passed Chapter 105, Laws of2006, 

later codified as RSA 125-0:11-18 and referred to as the "Scrubber Law," which states, in 

relevant part, that PSNH "shall install and have operational scrubber technology to control 

mercury emissions at Merrimack Units 1 and 2 no later than July 1, 2013." RSA 125-0:13, I. 

The "scn1bber technology" referred to is a "wet flue gas desulphuriz.ation system" meant to curb 

the emission of, primarily, mercury from PSNH's Merrimack Station. RSA 125-0:11, I, II. 

Significantly, the Legislature also determined that "[t]he installation of such technology is in the 

public interest of the citizens of New Hampshire and the customers of the affected sources." 

RSA 125-0:11, VI. 
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With respect to the first issue identified by PSNH, it contended that the Commission is 

not required to conduct an Easton hearing in every financing docket, and that one is not required 

for the instant filing. PSNH Brief at 2. Regarding the second issue, PSNH argued that because 

the Commission held in Investigation of PSNH Installation of Scrubber Technology, Order 

24,898 in Docket No. DE 08-103 (Sept. 19, 2008), that the Legislature has already made an 

unconditional determination that the scrubber installation at Merrimack Station is in the public 

interest, the Commission is precluded from considering whether the use of the funds from this 

financing to support that project is in the public good. PSNH Brief at 6-9. 

The Company acknowledged that RSA 369:1 gives the Commission jurisdiction over 

PSNH' s financing. PSNH Brief at 3. PSNH opined that the primary purpose of RSA 369: 1 is to 

avoid overcapitalization of a public utility by disallowing capital issues that exceed the fair cost 

of the property reasonably requisite for present or future use, plus working capital and other 

requirements. PSNH Brief at 3. PSNH pointed out that, despite the Commission'sju1isdiction 

over utility financings, the New Hampshire Supreme Court has recognized that, as a matter of 

public policy, utility owners do not surrender to the Commission their right to manage the 

business merely by devoting their private business to public use. PSNH Brief at 3; see Graflou 

County Electric Light and Power Co. v. Stute, 77 N.H. 539 (1915). 

PSNH also noted that the Supreme Court provided guidance regarding the scope of 

financing proceedings in a series of cases from the 1980s regarding the Seabrook Nuclear Plant. 

PSNH Brief at 4; see Appeal of Public Sen1ice Company of New Hampshire, 122 N.H. 1062 

( 1982); Appeal of Easton, 123 N.H. 205 (1984); Appeal of Seacoast Anti-Pollution League, 125 

N.H. 465 (1984); Appeal of Seacoast Anti-Pollution League, 125 N.H. 708 (1984); Appeal of 

Cotzsen·ation Law Foundation, 127 N.H. 606 (1986). According to PSNH, the Court's holdings 
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in those cases confirm that the Commission has a duty to detem1ine, under all ofthe 

circumstances, whether a public utility financing is in the public good, and that such a 

determination includes considerations beyond the tem1s of the proposed borrowing. PSNH Brief 

at 4. Additionally, PSNH stated that the Court made it clear that to be found in the public good 

the object of the financing must be reasonably required for use in discharging a utility's 

obligation to provide safe and reliable service. PSNH Brief at 4-5. Nonetheless, PSNH asserted 

that an Easton review is not necessary in every financing docket, and is not needed in the instant 

proceeding. PSNH Brief at 5-6. 

According to PSNH, an Easton review is not necessary in this case because the 

Commission has many options to address Easton issues. PSNH Brief at 5; see Appeal of Public 

Service Company of New Hampshire, 122 N.H. 1062 (1982). For example, the Court has found 

that the combination of: a bulk power site evaluation committee approval of a power plant; a 

clear state policy favoring completion of the plant; the doctrine of"vested rights;" and the 

existence of a statutory bar to recovery of costs associated with construction work in progress, 

barred the Commission from imposing sweeping conditions on the financing of Seabrook Unit 2. 

!d. at 1068-72. PSNH asserted, based upon this case and others, that the Commission need not 

conduct a comprehensive Easton investigation in every financing docket to decide whether a 

financing is in the public good. PSNH Brief at 5-6. PSNH also noted that the Commission has 

foregone an Easton review of any of the Company's financing proceedings, totaling more than 

$600,000,000, since 1991. PSNH Brief at 4. 

PSNH stated its belief that an Easton inquiry is being sought in this finance proceeding 

for purposes of reviewing the Merrimack Station scmbber project. PSNH Brief at 4. PSNH 

claimed, however, that the Commission's investigation and order in Docket No. DE 08-103 
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Investigation of PSNH Installation of Scrubber Technology, in which the Commission used 

alternatives to an Easton inquiry by initiating an investigation and directing PSNH to file a status 

repo11 and other detailed information regarding the scrubber installation, constitutes an 

acceptable alternative to an Easton investigation, thus obviating the need for a broad inquiry in 

the instant docket. PSNH noted that the Commission's review of legal issues in Docket No. DE 

08-103 resulted in the conclusion that the Commission is precluded from determining whether 

the scrubber installation is in the public interest, though the Commission could later determine 

whether the costs incurred by PSNH in complying with RSA 125-0 were prudent and could 

provide the manner of recovery of such prudent costs. PSNH Brief at 8; RSA 125-0:18; RSA 

378:28. 

Regarding the use of the proceeds of this financing for the public good, PSNH pointed 

out that the Commission has already decided that it "lacks the authority to make a determination 

... as to whether this particular modification is in the public interest." Order No. 24,898 (Sept. 

19, 2008) at 13. As a result, PSNH contended that even if an Easton review is deemed necessary 

for this proceeding, the Commission is precluded from considering as part of that inquiry 

whether using funds from this financing to support the scrubber project is in the public interest. 

PSNH Brief at 6. 

PSNH concluded by asserting that the Commission should conduct its standard inquiry 

into the terms, conditions and amount of the proposed financing and the effect of the successful 

completion of the proposed $150,000,000 long term financing on the Company's capital 

stmcture. PSNH Brief at 10. 
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B. Conservation Law Foundation 

CLF reiterated that RSA 369:1 and RSA 369:4 require the Commission to determine 

whether a utility's proposed financing is in the public good, and that such a determination 

involves a review of facts, including the proposed uses of the funds, beyond the terms of the 

financing. CLF Memo at 1. CLF pointed out that the Conunission's Order of Notice in this 

docket expressly provides that the docket involves issues related to RSA Chapter 369, the 

proposed use of the funds, and whether the requested issuance of long-term debt and other relief 

requested by PSNH are in the public good. CLF Memo at 1. In its memorandum, CLF stated 

that RSA 125-0:11-18 are not intended to shield from review PSNH's financing in cmmection 

with the installation of scrubber technology, or any other proposed use ofthe funds. CLF Memo 

at 2. 

In addition, CLF pointed out that some of the funds are destined for uses at Merrimack 

Station apart from installation of the scrubber teclmology. CLF Memo at 2. CLF stated that the 

post-modification output of Merrimack Station will increase by a factor that has not yet been 

determined, and that PSNH is working to extend the operating life of the facility resulting in 

emission increases for sulfur dioxide, nitrogen dioxide, carbon dioxide and particulates over the 

2006-2007 baseline measurements. CLF Memo at 3-7. According to CLF, this would lead to 

increased air pollution with resulting adverse health effects, including respiratory illness and 

premature death. CLF Memo at 4. 

CLF noted that in 2008 PSNH spent at least $11,400,000 on modifications to Merrimack 

Station including the installation of a new turbine and generator. CLF Memo at 7. According to 

CLF, these costs, and the costs associated with capital improvements at Merrimack Station in the 

aggregate, raise substantial questions about whether the public good is served by "continuing to 
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pour hundreds of millions of dollars into Merrimack Station." CLF Memo at 7. CLF stated that 

the Commission has a duty to review these costs. CLF Memo at 7. 

According to CLF, there are alternatives to continuing long-term reliance on Merrimack 

Station that arc economically, technically and environmentally feasible. CLF Memo at 7-8. 

CLF opined that currently available feasible alternatives to Merrimack Station's continued 

operation include purchasing power from the market, energy efficiency savings, conversion of 

the facility to permit the burning of biomass, the addition of renewable generating resources, 

building a new combustion turbine or a combined cycle facility at Merrimack Station, and 

transmission upgrades. CLF Memo at 8. 

CLF concluded by stating that the Commission should conduct an Easton review of 

PSNH's proposed financing that includes a determination whether the proposed uses of the funds 

would serve the public good. CLF Memo at 9. 

C. Office of Consumer Advocate . 

In its brief, the OCA stated that, pursuant to RSA 369:1, the Commission must review the 

proposed use of the long-term debt to determine whether the issuance of such debt is consistent 

with the public good. OCA Brief at 2. The OCA stated that Easton also requires the 

Commission to consider whether the planned uses of the financing are economically justified. 

OCA Brief at 3. The OCA opined that PSNH should follow the practice of other utilities and 

request approval of financing before undertaking costly capital projects. OCA Brief at 3. 

Further, OCA stated that RSA 125-0:1 1-18 do not preclude the Commission from 

reviewing the uses of the proposed financing to determine whether the financing is in the public 

good to the extent that the financing relates to the scrubber project at Merrimack Station. OCA 

Brief at 4. According to the OCA, the public good finding required by RSA 369:1 is one of the 
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"necessary pennits and approvals'' PSNH must obtain pursuant to RSA 125-0:13, I, to proceed 

with the installation of the scrubber technology at Merrimack Station. OCA Brief at 4-5. The 

OCA said that because RSA 369:1 was in effect at the time RSA 125-0:11-18 were enacted, it is 

presumed that the Legislature knew that PSNH needed to obtain the Commission's approval for 

financing before investing in the scrubber installation. OCA Brief at 5. 

The OCA noted that RSA 125-0:13, I, states that agencies, such as the Commission, are 

encouraged to give "due consideration" to the Legislature's finding that the installation and 

operation of the scrubber technology at Merrimack Station is in the public interest in their 

consideration of necessary permits and approvals. OCA Brief at 6. The OCA points out that 

because the Legislature only "encouraged" the Commission to consider its public interest 

finding, RSA 125-0:13, I, the Commission is not precluded from making its own determination 

as to whether the issuance oflong-term debt is in the public good pursuant to RSA 369:1. OCA 

Briefat6. 

Finally, the OCA stated that this proceeding may be the last opportunity for the 

Commission to review whether certain uses of the requested financing are consistent with the 

public good, and to consider whether there are alternatives to the use of ratepayer dollars in order 

to meet the mercury reduction requirements ofRSA 125-0:11-18. OCA B1iefat 8. Should the 

Commission fail to review the financing, OCA contended that "the Commission and ratepayers 

will never have an opportunity to engage in any meaningful analysis of whether the PSNH's [sic] 

planned use of the financing requested is economically justified compared to other options 

available to the utility." OCA Brief at 8. In conclusion, the OCA requested that the Commission 

conduct its public good review ofPSNH's proposed financing in accordance with RSA 369:1 

and RSA 369:4, as well as the Court's and the Commission's interpretations of these 
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requirements, including consideration ofPSNH's proposed use of the fin,ancing proceeds, and 

consideration of alternative uses in order to determine whether PSNH's proposed use is 

economically justified. OCA Brief at 8-9. 

III. COMMISSION ANALYSIS 

As a threshold issue we are asked to clarify the scope of review ofPSNH's financing 

request. Our detennination of the public good in cormection with utility financings is governed 

by RSA 369:1, and the cases interpreting that section. Before addressing the arguments 

regarding the appropriate scope of review for the current PSNH financing request, we find it 

useful to review a series of cases cited by the patties to this proceeding. 1 

In 1982, the Supreme Court decided Appeal of Public Service Company of New 

Hampshire, 122 N.H. 1062 ( 1982), an appeal from the Commission's decision that, among other 

things, detern1ined that PSNH could use the proceeds from stock issuances for the completion of 

one unit of the Seabrook Nuclear Plant, but not for construction of a second unit. !d. at 1065. 

After noting the Commission's authority to review the issuance of securities, as well as the 

limitations on that authority defined by statute, id. at 1066, the Court concluded that "under the 

facts of this case [the Commission] has no direct or implied authority to impose the sweeping 

conditions set forth in its July 16 decision." !d. at 1072. The Commission had based its decision 

to impose conditions limiting the use of funds to the completion of one unit upon its conclusions 

that PSNH faced substantial financial difficulties in completing the plant, and that limiting the 

use of funds would strengthen its financial posture. !d. at 1064-65. According to the Court, 

however, the imposition of such broad conditions would "effect what the law terms an 'inverse 

condemnation."' !d. at 1071. That is, because the conditions would interfere with PSNH's 

1 We observe here that the actions of the Wisconsin Public Service Commission and FERC cited in CLF's June 4, 
2009 motion provide nothing that would assist us in our consideration of the extent of the Conunission's authority 
under New Hampshire law. 
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ability to manage its money as appropriate to construct the plant, they amounted to a taking. /d. 

at t 070-71; see also NH. Const. pt. I, art. 12. The Court also noted that while the Commission 

lacked authority to order PSNH to use the money in a particular way, it was "nevertheless still 

free to attach reasonable conditions to any future financings under RSA 369:1 as it properly finds 

to be necessary in the public interest." Appeal of Public Service Company of New Hampshire, 

122 N.H. at 1 072 (quotation omitted). 

In Appeal of Easton, 125 N.H. 205 (1984), the New Hampshire Electric Cooperative 

(Coop) sought Commissi?n approval of a financing to fund its share of the construction costs of 

Seabrook. In a prior order, the Commission had approved the Coop's acquisition of a 2. t 7% 

interest in Seabrook. !d. at 209. The Coop then sought approval for additional borrowing to 

further fund its interest in Seabrook. !d. at 208. However, cost estimates for completion of 

Seabrook had escalated substantially between the time the Commission approved the Coop's 

acquisition, and the time of the Coop's subsequent financing request. /d. at 209. 

After it became apparent that the parties and intervenors did not agree on the scope of the 

review of the additional funding request, the Commission undertook to define the scope. /d. at 

208-09. The Commission defined the scope of review narrowly, limiting it to the amount of the 

financing and the reasonableness of the costs and terms of the financing. /d. at 209. After 

completion of the case, the intervenors appealed, seeking, in part, a new detennination of the 

appropriate scope ofthe proceeding. /d. at 209-10. In reviewing the parties' positions, the Court 

observed that the cases interpreting RSA 369:1 did not clearly support any particular position, 

but that they: 

[A]ttempt[ed) to strike a balance between the commission's authority and 
management's prerogative. It is clear that although the scales tip in favor of one 
or the other depending upon the specific facts and issues of each case, the PUC 
has a role in detem1ining whether a proposed financing is in the public good, and 
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that role encompasses consideration beyond merely the terms of the proposed 
financing. 

fd.at21l. 

The Court then attempted the same balancing it observed as having been employed in 

prior cases. In conducting its analysis, the Court noted that the intervenors sought to have the 

Commission: 

detennine if the capitalization of their utility is jeopardized and whether a cap on 
expenses or other conditions should be attached. In other words, is the Co-op's 
2.17 percent ownership interest in Seabrook at present estimated costs in the 
public interest? These are all legitimate matters for consideration under RSA 
chapter 369. 

I d. at 212. Because the scope of review was to be broader than defined by the Commission, the 

Court held that under RSA Chapter 369 the Commission "has a duty to detem1ine whether, under 

all the circumstances, the financing is in the public good - a determination which includes 

considerations beyond the terms ofthe proposed borrowing." !d. 

Following this decision, the Supreme Court was again asked to review a Commission 

decision relative to the financing of the Seabrook plant. Sec Appeal of Seacoast Anti-Pollution 

League, 125 N.H. 465 (1984) (SAPL 1). There, the Commission, in light of Easton, detennined 

that it could make a broader inquiry into PSNH's financing request, and it defined the relevant 

areas of inquiry. !d. 472-73. This was to be one stage of a multi-stage financing plan for PSNH. 

!d. at 474. Rather than conduct a full inquiry at that time, however, the Commission determined 

that due to ce1tain exigencies it would defer the inquiry, thus na1Towing the scope of review. I d. 

at 473. The intervenors appealed the Commission's decision to narrow the scope of inquiry 

arguing that it was required to conduct a more thorough review. !d. at 473-74. The Court upheld 

the Commission's detcm1ination, and in so doing concluded that: 
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When and how such a [public good] detemJination must be made will necessarily 
vary with the circumstances. On the one hand the PUC need not allow relitigation 
of such a detemJination when there is no reason to believe that there has been a 
material change of facts from the time of a prior detem1ination. On the other 
hand, when there are reasonable grounds to believe that such facts have changed, 
the commission has a duty to reconsider prior determinations of the public interest 
that may have been rendered obsolete. When such reasonable grounds exist, the 
PUC cannot refuse to make the required inquiry by postponing it until after a 
financing decision that would render it academic. 

Jd. at 474. Furthennore, the Court found that if the record had demonstrated that the present 

financing would be the only opportunity to assess alternatives, an order eliminating the review 

would violate Easton. /d. Because, however, there would be another opportunity for the 

Commission to scrutinize the proposed financing, the Court found that narrowing the scope of 

the review was permissible in that it would not render any future review merely academic. !d. 

In Appeal of Seacoast Anti-Pollution League 125 N.H. 708 (1984) (SAPL II), the Court 

addressed what had been left open in SAPL I. There, the Commission, acting on the narrowed 

scope of review defined in SAPL I, opted to approve the second-step financing subject to certain 

conditions. /d. at 712-13. The intervenors appealed arguing, in part, that the Commission had 

erroneously limited its consideration of the public good by failing to consider the effects of the 

financing on the long-term status ofPSNH's capital structure and on the rates to be charged to 

customers. /d. 

Initially, the Court rejected any claim that the Commission's review was inherently 

in finn on the grounds that the review had been defined by Easton and any limitations to the 

review had been sustained in SAPL /. !d. at 714. The Court concluded that under the 

circumstances of the case where, of the amount financed, only a small amount would go to new 

construction, and, in fact, in comparison to the overall investment the amount would be "very 

small," a full Easton review could be deferred to a later time. !d. at 714-15. Also, the Court 
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pointed to the need for the financing to be approved quickly in order to allow PSNH to continue 

to operate and to prevent PSNH from going bankrupt. Jd. at 715. The Court reiterated the 

req uircment for the Commission to "determine the relative economic desirability of allowing or 

disallowing the company's continuing participation in the construction of the first Seabrook 

reactor, before it rules on the anticipated third ... financing request." Jd. at 718. 

Finally, in Appeal ofConservation Law Foundation, 127 N.H. 606,612 (1986), the Court 

addressed the Commission's decision relative to the third step in PSNH's proposed financing of 

the Seabrook plant, and which had been the result of a fuJI Easton review. There, the 

Commission had approved the financing subject to numerous conditions. /d. at 612-13. In its 

review, after reaffirming its conclusions in Easton and its progeny, the Court noted that Easton 

requires consideration of whether the financing is reasonably required for the provision of safe 

and reliable utility service, whether the company's plans are economically justified when 

measured against any adequate alternatives, and whether the capitalization sought is so high that 

the utility will not be able to give its customers adequate service at reasonable rates. !d. at 615. 

More particularly, the Court held that the Commission could not approve the financing except on 

the basis of findings that the company would have a need for its share of the power generated by 

the one completed unit, that the company's participation in the completion of that unit would be. 

preferable to any alternatives for obtaining that power, and that the company could support the 

resulting capitalization with reasonable rates. /d. Ultimately, the Court upheld the 

Commission's determination after a review of the thorough and complete record developed in 

the course of the Commission's proceedings. ld. at 619, 622, 625, 627, 633. 

The principal distinction between the financing in this case and the prior Seabrook 

financing cases for the Coop and PSNH discussed above is that each of the prior cases involved 
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management decisions by the utility, when faced with a range of possible supply options. At 

various points, those management decisions involved whether to continue to construct and 

operate the Seabrook plant or to pursue other power supplies. Such decisions on supply options 

had the effect of altering or limiting the need for financing. See, e.g., Appeal of Easton, 125 

N.H. at 21 0 (Coop's financing request had altered due to its decision to devote some funds to the 

purchase of an ownership interest in other projects). In other words, those management 

decisions reflected an inherent management prerogative to choose a course of action. In the 

instant case, by contrast, the scrubber installation at Merrimack Station does not reflect a utility 

management choice among a range of options. Instead, installation of scrubber technology at the 

Merrimack Station is a legislative mandate, with a fixed deadline. See RSA 125-0:11, I, II; RSA 

125-0:13, I. The Legislature, not PSNH, made the choice, required PSNH to use a particular 

pollution controJ technology at Merrimack Station, and found that installation is "in the public 

interest of the citizens ofNew Hampshire and the customers ofthe affected sources." RSA 125-

0:11, VI. 

Further distinguishing this case is the fact that the Legislature pre-approved constructing 

a particular scrubber technology at Merrimack Station by finding it to be in the public interest 

and thereby removing that consideration from the Conunission' s jurisdiction. See Investigation 

of PSNH's Installation of Scrubber Technology at Merrimack Station, Order No. 24,898 at 13; 

Investigation of PSNH 's Installation of Scrubber Technology at Merrimack Station, Order No. 

24,914 at 12. As a result, the regulatory paradigm that applies to the Merrimack scrubber 

installation is fundamentally different from the regulatory paradigm that applied to Seabrook. 

The Legislature has also retained oversight of the scrubber installation including periodic reports 

on its cost. See RSA 125-0:13, IX. Furthennore, the Commission has only those powers 
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delegated to it by the Legislature, see Appeal of Public Service Co. ofN.ll., 122 N.H. at I 066, 

and, by statute, the Commission's regulatory oversight here is limited to after-the-fact 

determinations of whether costs incurred by PSNH in complying with RSA 125-0:11-18 are 

prudent. RSA 125-0: I 8. If the Commission determines such costs are prudent, PSNH may 

recover those costs through its default service charge. RSA 125-0:18. 

As a result of these statutory mandates, we conclude that the Commission's review of the 

financing to be use<:t for construction of the scrubber technology at Merrimack Station cannot 

serve to undo the statutory purpose set out in RSA 125-0:11-18. Given this legislative 

framework, the scope of our review of the current PSNH financing request does not extend to 

questions of whether or not PSNH should construct the scrubber technology at Merrimack 

Station, or whether there are available alternatives to installing that technology. Finally, we find 

it inconceivable that the Legislature would countenance a situation where it had determined that 

the installation of this specific scrubber technology is in the public interest, but that the 

Commission could nonetheless determine that financing used for that very purpose is not in the 

public good. 

One significant factual similarity exists between the Seabrook cases and the current 

docket, however. In both, the estimated cost of the project escalated significantly. See Appeal of 

Conservation Law Foundation, 127 N.H. at 649 (charting the escalating costs of the Seabrook 

plant). In this case, estimates presented to the Legislature prior to passage of RSA 125-0:11-18, 

listed the cost of the installation of the scrubber teclmology at approximately $250,000,000. 

Updated cost estimates provided by PSNH in late 2008 were approximately $457,000,000. As a 

result, CLF and OCA argue that the Commission must revisit the public interest finding. Such a 

change in fact might be sufficient to trigger a new review if the Commission had made an earlier 
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finding about the costs of the scrubber, see SAPL I, t 25 N.H. at 474. However, it was the 

Legislature who determined that the scrubber technology is in the public interest and, therefore, 

any modification or rescission of that finding logically rests with that body. Consequently, we 

may not revisit or review the finding. 

As noted, OCA argues that financing approvals pursuant to RSA 369:1, such as the 

instant matter, are among the permits and approvals anticipated by RSA 125-0:13, I. For 

reasons already mentioned, however, we conclude that the Legislature's finding that the scrubber 

installation is in the public interest is congruent with and necessarily subsumes a finding under 

RSA 369:1 pursuant to Easton that the use ofthe proceeds of the financing for the construction 

of the scrubber is for the public good. Our analysis and conclusion in this regard is similar to our 

analysis and conclusion in Docket No. DE 08-103. We simply do not find that the Legislature 

intended for the Commission to be able to permissively undermine a legislative finding through a 

review of a financing request under RSA Chapter 369. 

With regard to OCA's arguments that this is the last time we will have a meaningful 

opportunity to review PSNH's installation of the scrubber technology at Merrimack Station, as 

discussed above we do not have the jurisdiction to detem1ine whether the use of PSNH's 

financing proceeds for the installation of the scrubber is for the public good. We cannot arrogate 

to ourselves authority that the Legislature has reserved to itself. Presumably, the Legislature was 

in a position to assess alternatives through the legislative process that culminated in RSA 125-

0 :1 l, VI. 

In every financing docket, the Commission undertakes a review of a company's request 

to detennine whether it comports with the relevant statutory and decisional standards, including 

Easton. See, e.g., Hampstead Area Water Co., Inc., Order No. 24,728 (Feb. 2. 2007); Pitlsfie/d 
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Aqueduct Co., Order No. 24,827 (March 3, 2008); Concord Steam Corp., Order No. 24,673 

(Sept. 29, 2006). hTespective of whether any challenge is raised to a company's proposed 

financing, the Commission must analyze all the circumstances, including whether the financing 

terms, and the resulting impact on capital structure and customer rates, are reasonable and in the 

public interest, and whether the proposed uses for the financing proceeds are in the public good. 

See RSA 369:1; Appeal of Easton, 125 N.H. at 212; Pittsfield Aqueduct Co., Order No. 24,739 

(April 13, 2007). This is so even when Easton is not specifically invoked, see. e.g .. Public 

Service Company of New Hampshire, Order No. 24,505 (Aug. 19, 2005), and even where the 

parties have agreed to the benefits of the financing, see. e.g. Public Service Company of New 

Hampshire, Order No. 24,328 (May 21, 2004). Accordingly, we reject PSNH's argument that an 

Easton review is not applicable in this case. 

At the same time, however, we find that the scope of our Easton review in this instance is 

limited by the Legislature's finding that the scrubber is in the public interest. As a result, in this 

financing docket we will consider the economic impact of the proposed financing, its effect on 

PSNH's capital structure, and its potential impact on rates but it is not within the scope of our 

authority to consider whether the use of the financing proceeds for the scrubber is for the public 

good or whether there are reasonable alternatives to the scrubber. In describing the scope of our 

review in this case as not encompassing matters related to the propriety of the scrubber 

installation, we note that we have an open docket, DE 08-103, in which we are monitoring 

PSNH's costs of construction of the scn1bber technology at Merrimack Station. In that docket 

we will consider the prudence ofPSNH's actions during the construction of the scrubber, 

including whether it avails itself of the variance procedure under RSA 125-0:17 in the event of 

escalating costs. 

APP 322 



DE 09-033 - 19-

Based upon the foregoing, it is hereby 

ORDERED, that in our review of PSNH's financing request in this docket we shall not 

consider evidence concerning whether the use of the financing proceeds for the scrubber is for 

the public good or whether there are reasonable alternatives to installation of a wet flue gas 

desulphurization system at PSNH's Merrimack Station; and it is 

FURTHER ORDERED, that the participants in this docket submit a proposed 

procedural schedule for the remainder of this proceeding no later than June 24, 2009. 

By order of the Public Utilities Commission of New Hampshire this nineteenth day of 

June, 2009. 

~.64ft:pM2 
Thomas B. etz 

Chairman 
~it~ 

Commissioner 

Attested by: 

':D~ ... f.\ . LJJ~£ 
Debra A. Howland 
Executive Director 

Commissioner 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 08-103 
DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Motion for Protective Order and Confidential Treatment 

Order on Motion 

February 6, 2012 

I. PROCEDURAL HISTORY 

The Commission opened Docket No. DE 08-103 to investigate the actions of Public 

Service Company ofNew Hampshire (PSNH or Company) in its installation of a flue gas 

desulphurization system (Scrubber) at Merrimack Station, PSNH's coal-flred electric generation 

facility in the Town of Bow. RSA 125-0:11 et seq. requires PSNH to install the Scrubber at 

Merrimack Station to reduce air pollution, including mercury emissions. In Public Service 

Company of New Hampshire, Order No. 24,898 (September 19, 2008), the Commission ruled, 

among other things, that in order to meet its obligations regarding a later determination of the 

prudence of the Scrubber installation, it would keep the docket open to monitor PSNH' s actions 

as it proceeded with the installation. 

In 2010, the Corrunission contracted with Jacobs Consultancy, Inc. (Jacobs) for a variety 

of consulting services, including the review ofPSNH's installation of the Scrubber technology. 

On January 20, 2012, Staff flied with the Commission certain reports provided to Staff by 

Jacobs. The flling consisted of three quarterly reports and two copies of a "Due Diligence" 

report dated June 2011 : a redacted (public) version and an unredacted (confidential) version. 
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Also on January 20, 2012, PSNH filed a motion for protective order and confidential 

treatment (Motion) of the redacted portions of the Due Diligence report, together with a copy of 

a confidentiality agreement between PSNH and Jacobs with an effective date of June 18, 2010. 

PSNH attached a copy of the confidentiality agreement to the Motion. PSNH claimed that the 

redacted information constituted confidential, commercial or financial information exempted 

from public disclosure pursuant to RSA 91-A:5, IV. PSNH did not claim confidential treatment 

for any information contained in the quarterly reports. 

On January 30,2012, the Office of Consumer Advocate (OCA) filed a joint objection 

(Objection) on behalf of itself, the Conservation Law Foundation (CLF), the Sierra Club (SC), 

TransCanada Power Marketing Ltd. and TransCanada Hydro Northeast Inc. (TransCanada) and 

New England Power Generators Association (NEPGA) (collectively, the Objecting Parties) to 

the Motion.1 PSNH filed a motion for leave to reply to the joint objection and a Reply on 

February 1, 2012. 

II. POSITIONS OF THE PARTIES 

A. Public Service Company of New Hampshire 

In its Motion, PSNH claimed that there were three categories of information in the Jacobs 

Due Diligence Report that constitute confidential, commercial, or financial information for 

which confidential treatment is legally appropriate: (1) bid information, including the identity of 

bidders who participated in the Scrubber contracting process and were not selected as the 

winning bidder, and the final bid scores; (2) the contract dollar amounts associated with each of 

the contracts; and (3) information relating to the discovery submitted by Jacobs to PSNH as part 

of its due diligence review which PSNH claimed was also the subject of a confidentiality 

1 The cover letter indicated that the Objection was being filed in Docket No. 11-250. A corrected copy of the cover 
letter was filed on February 2, 2012 indicating that the Objection was being filed in Docket No. 08-103, which is 
consistent with the heading on the Objection. 
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agreement between PSNH and Jacobs. PSNH based its argument that the information is 

confidential and exempt from public disclosure on the three-step analysis that the Commission 

has adopted to determine whether information should be protected from disclosure. See, e.g., 

Public Service Company of New Hampshire, Order No. 25,313 at 11-12 (December 30, 2011). 

The Company noted that the Commission applies a three-step analysis pursuant to Lambert v. 

Belknap County Convention, 157 N.H. 375 (2008). PSNH said the first step ofthat analysis is to 

determine whether information requested for protection is confidential information within the 

meaning of the Right-To-Know statute, RSA Ch. 91-A. If there is a privacy interest, the second 

step requires the Commission to determine if there is a public interest in disclosure, i.e., whether 

the disclosure informs the public of the conduct of government activities. Finally, if the 

Commission finds there is both a privacy interest in non-disclosure and a public interest in 

disclosure, the Commission balances the interests in order to weigh the benefits of public 

disclosure with the harm that may result if the information is disclosed. PSNH Motion at 2. 

1. Bidder Information 

PSNH said the Jacobs Due Diligence report describes the contracting process that PSNH 

used for the Scrubber project, including the issuance of requests for proposals (RFPs) for certain 

of the services to be procured. Appendix 8.4 of the Due Diligence report lists sixteen contracts 

associated with the Scrubber's construction which were granted pursuant to RFPs. Appendix 8.4 

identifies the names of the bidders to whom the RFP was issued, the name of the bidder selected, 

and, in one case, the bid scores. PSNH seeks to protect the names of the unsuccessful bidders 

and the bid scores "to honor its legal obligation to the bidders as well as to maintain the integrity 

of its procurement processes" for any future RFPs it may issue. Id. at 3. PSNH said that the 

RFPs specifically contained a confidentiality provision which states that "[b ]idders are assured 

APP 326 



) 

DE 08-103 
DE 11-250 -4-

that any 'Sensitive, Confidential or Proprietary' information, ideas or protected design criteria 

submitted and identified as such, in Bidder's Proposal will not be shared with their competitors." 

/d. PSNH said that, given the highly competitive marketplace for the vendors' services, the 

Company also entered into confidentiality agreements with vendors in connection with their RFP 

responses which assured PSNH that bidders would not release PSNH confidential information 

which was provided in order to prepare bids and information submitted by bidders as part of their 

RFP responses? ld. at 3-4. 

PSNH said that both the Company and the losing bidders have a privacy interest in their 

names and the scores of the bids. According to the Company, the bidders who participated in the 

RFP relied on the understanding that the information supplied in their responses would be 

maintained as confidential. PSNH said that the Commission has repeatedly recognized this 

privacy interest, citing Unitil Energy Systems, Inc., Order No. 25,303 (December 15, 2011) in 

Docket No. DE 11-028, and Granite State Electric Company, Order No. 25,270 (September 12, 

2011) in Docket No. DE 11-016, proceedings regarding the solicitation of wholesale power 

supply. PSNH also cited Order No. 25,303 to support its assertion that the Company has a 

privacy interest in bid scores. In the instant proceeding, PSNH argued that bid scores reflects the 

Company's assessment of the bid which, if released, could have a chilling effect on the 

willingness of vendors to participate in future Company solicitations. Jd. at 4-5. 

Regarding the second step of the Commission's analysis of motions for confidential 

treatment, PSNH asserted that disclosure of the information would not inform the public about 

the operation of government. According to the Company, disclosure of the identity of the losing 

bidders and the bid scores would not provide any insight into how Jacobs conducted its work in 

2 According to PSNH, "confidential information" was defmed to include "either Party's proprietary information of a 
business and/or technical nature that is owned or controiJed by a Disclosing Party." Jd. at 4. 
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evaluating PSNH's contracting process. PSNH concluded that there is no public interest in 

disclosure and thus the Commission's analysis goes no further. Id. at 5. 

PSNH further argued that, even assuming a slight public interest in the disclosure of 

bidder identities and bid scores, the harm to PSNH's ability to elicit robust participation in future 

competitive solicitations and the resulting detriment to PSNH customers from its ability to obtain 

competitive pricing outweighs any benefit to the public from disclosure, citing Order No. 25,270. 

Id. at 5. PSNH requested that the Commission grant its motion and condition any disclosure of 

this category of confidential information upon the execution of a mutually agreeable non-

disclosure agreement. ld. at 5-6. 

2. Contract Price Information 

PSNH said it seeks protective treatment of contract pricing information also contained in 

Section 8.4 of the Jacobs Due Diligence report because the pricing information constitutes 

competitive, commercial, fmancial information which neither the Company nor the vendors have 

disclosed publicly and which was submitted in confidence as part of the RFP process and subject 

to contractual obligations of confidentiality. The specific information for which PSNH seeks 

confidential treatment is the final contract amount (including the not-to exceed amount) for each 

of the sixteen contracts. 

According to PSNH, the Company's contracts with each of the vendors include a 

confidentiality provision which prohibits the Company from disclosing the contractors' 

proprietary information, including contract price, for periods ranging from five to six years from 

the date of receipt of the proprietary information. PSNH stated that the language regarding 

confidentiality is drafted in such a way as to include the agreement itself as confidential 

information that cannot be disclosed under its terms. I d. at 6. Further the confidentiality 
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agreement in the vendor contracts also requires PSNH to request a protective order in the event 

that the Company is required to disclose confidential information to any "Governmental 

Authority." /d. at 7. Therefore, in applying the first step in the Lambert analysis of 

confidentiality, PSNH concluded that the contractors and the Company have a privacy interest in 

this information based on the contract terms. /d. at 7-8. PSNH also argued that the contractors 

have a further privacy interest in the contract price stemming from their interest in maintaining a 

competitive position in the marketplace, citing New Hampshire Gas Corporation, Order 25,281 

at 8 (October 28, 2011) and Public Service Company of New Hampshire, Order No. 25,234 at 3 

(June 14, 2011). 

As to the second step of the confidentiality analysis, PSNH stated that the Commission must 

decide whether there is a public interest in disclosing the information. PSNH maintained that 

there is no public interest in disclosure of the information because its disclosure would not reveal 

anything regarding Jacobs's review of the Scrubber installation. PSNH noted that if the 

Commission concludes that there is a public interest to disclosure, the Commission must then 

balance the privacy and public interests at stake. PSNH argued that the demand for installation 

of Scrubber technology is likely to increase, given environmental compliance obligations faced 

by coal-fired plants, and it is reasonable to expect that the contractors will want to continue to 

compete to provide the services that they offer. Citing Order Nos. 25,281 and 25,234, and 

Electric and Gas Utilities, Order 25,189 (December 30, 2010) in Docket No. 10-188 (CORE 

Electric Energy Efficiency and Gas Energy Efficiency Programs), PSNH maintained that the 

contractors should not be disadvantaged in their ability to compete for future work by disclosure 

of the pricing information in the contracts. PSNH concluded that the potential harm to the 

contractors and to PSNH resulting from public disclosure significantly outweighs any interest in 
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public disclosure. Id. at 10. PSNH said that while it does not object to providing the 

confidential information to the OCA and Staff, it requests that any protective order provide that 

this information only be disclosed upon the execution of a mutually agreeable non-disclosure 

agreement. !d. The Company further requests that, if the information is sought by any entity or 

individual that owns, has a member that owns, or any affiliate that owns coal-fired generation 

plants, such information be disclosed on an attorneys' eyes only basis. PSNH argued that this 

limitation is necessary since it is possible that Scrubber technology may be installed at such coal-

fired generation plants in the future and they should not obtain an advantage on the pricing of 

such technology by virtue of their participation in this case. !d. 

3. Jacobs Data Requests 

PSNH identified the information for which it requested protective treatment to be the list 

of data requests made by Jacobs, the text of which are set forth in Appendix 8.1 and identified in 

various footnotes through the Due Diligence report. Id. at 11. According to PSNH, Appendix 

8.1 contains an extensive listing of documents provided to Jacobs in connection with the due 

diligence review and includes confidential documents. !d. at 12. PSNH sought to withhold 

disclosure of the data requests from the public and any party to the docket in light of the 

provisions of the confidentiality agreement attached to the Motion. Id. at 11. The confidentiality 

agreement recognized that "PSNH's construction of the FGD System, despite the legislative 

mandate to install this specific technology at Merrimack Station, is currently the subject of 

litigation and threats of litigation by various parties and thereby subject to heightened and 

extraordinary scrutiny." !d. For its argument, PSNH relied on sections 3 and 4 of the 

confidentiality agreement. The Company asserted that it provided extensive documentation to 

Jacobs based on the understandings set forth in the confidentiality agreement. !d .. According to 
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PSNH, the confidentiality agreement expressly contemplates whether information could be 

released to the Commission, and created limitations on the provision of underlying documents to 

Staff in certain circumstances. !d. The Company asserted that this agreement was obtained from 

Jacobs because the Company was concerned not only with meeting its confidentiality obligations 

to third parties but also with maintaining the confidentiality of its own documents. PSNH 

concluded that the Company has a legitimate privacy interest in the data requests. !d. at 12. 

As to whether disclosure of the Jacobs data requests would reveal the workings of the 

government and thus be in the public interest, PSNH asserted that the Due Diligence report states 

that Jacobs reviewed more than 3,000 pages of documents as part of its analysis and adequately 

identifies the subject matter areas of its inquiry. In PSNH's view, it is not necessary to know the 

identity of every document provided to Jacobs. !d. 

PSNH further claimed that even if the Commission were to conclude that there was some 

public interest that would be served by publicly disclosing the information, the harm to the 

Company outweighs any public interest. PSNH said that it negotiated and entered into the 

confidentiality agreement with Jacobs in good faith and to require the public release of 

information that the Company understood would be treated as confidential would create and 

"untenable precedent" where regulated entities could never be sure that a contractual obligation 

of confidentiality would be respected. Id. at 12-13. According to the Company, ifparticipants in 

the docket have questions about the Jacobs Due Diligence report, the Commission can determine 

an appropriate process for such inquiry. The Company opined that releasing the list of discovery 

questions submitted to the Company does not achieve that end. !d. 
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PSNH's motion for leave to reply was flied in response to the Objection to PSNH's 

Motion, in order to allow the Company to state its concerns regarding the release of the 

confidential version of the Jacobs Due Diligence report to the OCA and to address the procedural 

ability of signatories to the Objection to file a motion in this proceeding. 

In its reply, PSNH maintained that there were two procedural deficiencies related to the 

Objection. First, PSNH said that the docket in which the Jacobs' reports were filed, DE 08-103, 

was opened as a repository for information about the status of the installation of the scrubber and 

that it is not an adjudicative docket. PSNH stated that only the Staff of the Commission and the 

OCA are participants, and that the Commission had granted no interventions in this proceeding. 

PSNH noted that, according to the Objection, the OCA had received a confidential 

version of the Jacobs Due Diligence report, and the OCA represented to the Company's counsel 

that the copy was provided based on OCA's statutory authority to access confidential 

information pursuant to RSA 363:28, VI. PSNH said that the statute only permits the OCA to 

have access to such information in adjudicative proceedings and that there was "no legal basis 

upon which to disclose the unredacted Report to OCA." PSNH Reply at 1-2. 

PSNH further argued that while the OCA was a participant in DE 08-103, the other 

signatories to the Objection were not granted intervenor status and thus have no ability to file a 

pleading in this case. !d. at 2. PSNH said "[a]t best, they are limited to public comment at a 

hearing or a prehearing conference as dictated by the Commission rules." /d. at 2-3. PSNH 

alleged that the OCA attempted to cure this procedural infirmity by reciting DE 11-250 in the 

subject matter line of its original cover letter enclosing the Objection and copying that docket on 

its filing, but stated that the Commission has not consolidated the two dockets. 
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Regarding the merits of the Objection, PSNH argued that the substantive position 

advanced in the Objection is contrary to Commission precedent and would create substantial 

disincentives for third parties to do business with New Hampshire utilities. With reference to bid 

information, PSNH argued that the OCA overlooks long-standing precedent in New Hampshire 

that bid information associated with default service is accorded confidential treatment and that 

the costs associated with the Scrubber are no different because both will be recovered through 

PSNH's default service rates. PSNH likened its solicitation for vendors related to the Scrubber 

installation to solicitations by Unitil Energy Systems, Inc. and Granite State Electric Company 

for power supply for their customers. In addition, PSNH argued that the fact that the Scrubber 

was mandated by law should not affect any analysis of whether the information meets the 

exemption requirements under RSA 91-A:5, IV, contrary to suggestions made in the Objection. 

Id. at 3. 

PSNH repeated the assertion made in its Motion that no compelling public interest is 

served by the disclosure of the identities of the unsuccessful bidders since such disclosure sheds 

little light on the prudence of the Scrubber's construction and could cause harm to unsuccessful 

bidders. PSNH also argued that that the Objection ignores the significant privacy interest of 

contractors who may seek to construct other scrubbers in the near future. According to PSNH, 

the public interest in knowing the individual contract amounts, as opposed to the total cost of the 

Scrubber project, is not strong enough to override the privacy interest of contractors. ld. at 4. 

Finally, PSNH addressed the Objection's claim that the confidentiality agreement between 

PSNH and Jacobs cannot restrict the Commission's disclosure of information obtained by its 

expert. PSNH said that if that claim is correct, the Commission "should have established ground 

rules for this proceeding from the outset that established what could be held in confidence and 
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what could not, instead of allowing its expert and the Company to enter into an agreement which 

according to the Joint Objection should now be partially disregarded." !d. at 4-5. PSNH 

concluded by repeating its request that the Commission grant its Motion. !d. at 5. 

B. OCA, CLF, SC, TransCanada and NEPGA 

The Objecting Parties addressed each of the three categories of information for which 

PSNH seeks confidential treatment. 

1. Bid Information 

According to the Objection, PSNH relied on two sources for its claim that the bidders and 

PSNH have a privacy interest in the bid information: (1) the fact that the RFP provided to 

bidders contained a provision assuring the bidders that their "Sensitive, Confidential or 

Proprietary information" contained in the bid responses would not be shared with competitors; 

and (2) certain language in confidential agreements with vendors "in association with their 

responses to the RFP." The Objecting Parties noted that PSNH also relied on recent energy 

service proceedings to support its privacy claim for the bid information. Objection at 4. 

The Objecting Parties maintained that PSNH provided no objective demonstration that 

the unsuccessful bidders and PSNH have a privacy interest in the bid information. They argued 

that PSNH's privacy argument is self-serving and circular: because the RFPs issued by PSNH 

"contain assurances about the information being kept confidential, PSNH needs to honor those 

assurances." !d. at 5. The Objecting Parties opined that, as a regulated utility, PSNH knew that 

the Scrubber project was subject to the Commission's prudence review and, therefore, should not 

have promised vendors that their identities or PSNH's scores of the vendors' responses to the 

Scrubber RFP would be kept confidential. 
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The Objecting Parties complained that PSNH failed to attach copies of the executed 

confidentially agreement to its Motion, thus preventing the parties from examining the scope of 

any confidentiality claim or the privacy interests asserted by PSNH. Further, they asserted that 

PSNH failed to establish that the information for which protective treatment has been sought has 

actually been held in confidence and concluded that no privacy interest has been demonstrated. 

/d. at 5. 

The Objecting Parties argued that, assuming a privacy interest exists in the bid 

information, PSNH failed to demonstrate that this privacy interest outweighs the public's interest 

in disclosure of at least PSNH' s scoring of the bids. /d. The Objection stated that the 

Commission will review the selection of vendors in its prudence review of the Scrubber project 

and the public has an interest in disclosure of the facts that will form the basis of the 

Commission's determination. According to the Objecting parties, there is a public interest in the 

disclosure of bid information that is supported by the Right-to-Know law. Id. at 6. The 

Objecting Parties argued that the relevance of the analysis ofPSNH's bidding information and its 

disclosure outweighs any alleged privacy interest that PSNH or the unsuccessful bidders have in 

the bid scores, and they opined that the harm to losing bidders from disclosure of bid information 

that is now likely to be stale by the passage oftime has likely diminished since the bids were 

submitted. /d. at 6-7. The Objecting Parties concluded that the alleged privacy interests are 

clearly outweighed by the public's interest in disclosure. 

2. Contract Price Information 

As to PSNH's contention that the contract price information is confidential information 

which neither the Company nor the vendors have publicly disclosed and which is subject to 

contractual obligations, the Objecting Parties argued that PSNH failed to demonstrate that either 
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the successful vendors or PSNH have a privacy interest in the total amounts paid by PSNH for 

the services delivered by each of the vendors and asserted that just because PSNH claims it 

entered into "confidentiality" agreements to keep this information confidential does not mean it 

can avoid the public disclosure requirements ofRSA 91-A. /d. at 7-8. The Objecting Parties 

further stated that, as with the bid information, PSNH failed to attach copies of the executed 

confidentiality agreements related to price information, thus preventing parties from being able 

to examine the scope of any confidentiality interest and failed to establish that the contract price 

information has actually been held in confidence by either PSNH, Jacobs or the contracting 

parties, and, therefore, failed to demonstrate that a privacy interest exists. ld. at 8. 

The Objecting Parties noted that the Commission recently issued an order regarding a 

PSNH power purchase agreement that stated "the disclosure of [contract price] information is 

central to the public's understanding of how the Commission evaluates" utility proposals and 

activities. 3 They claimed that PSNH offered no legitimate reason why the Commission should 

not treat this same type of information as confidential within the context of a prudence 

proceeding. The Objecting Parties opined that, absent disclosure of the pricing terms and details, 

the public's ability to understand the Commission's analysis and fmding in this proceeding 

would be diminished. ld. at 8. 

3. Jacobs' Data Requests 

The Objecting Parties claimed that PSNH's argument for confidential treatment of 

Jacobs' data requests to PSNH is novel and perhaps unprecedented. Id. at 9. The Objecting 

Parties said that PSNH relied on three bases for its argument against disclosure: (1) pending 

litigation and threats oflitigation require the Commission to protect the Jacobs Data Request 

3 The Objection cited Public Service Company of New Hampshire, Order No. 25,158 (October 15, 2010) at 12 in 
Docket No. DE 10-195. 
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from public disclosure; (2) PSNH has a confidentiality agreement with Jacobs that prevents the 

release of this information; and (3) PSNH has a privacy right that allows it to withhold 

information not only from the public and intervenors, but also from the Commission and the 

OCA. !d. at 9. 

The Objecting Parties said that the Commission has previously rejected "pending 

litigation and threats of litigation" as a basis for confidential treatment, citing Public Service 

Company of New Hampshire, Order No. 25,234 (June 14, 2011) at 10. The Objecting Parties 

said that PSNH's argument regarding the alleged confidentiality of the Jacobs' data requests is 

flawed because Jacobs is working on behalf of the Commission, and that PSNH would not be 

able to assert confidentiality if the same data requests were asked by the Commission or Staff. 

!d. The Objecting Parties maintained that PSNH has no basis to restrict the Commission's 

disclosure of its expert's questions through a confidentiality agreement or otherwise because 

Jacobs' data requests are "information" created on behalf of the Commission in furtherance of its 

official function and are therefore "governmental records" as defined in RSA 91-A:l-a, Ill. Id at 

10-11. Therefore, the Objecting Parties concluded that PSNH has no privacy interest in the 

Jacobs Data Requests. 

In the view of the Objecting Parties, because there is no privacy interest at stake, the 

Commission need not consider the public interest in disclosure. Nevertheless, according to the 

Objecting Parties, the public interest in disclosure is great because the public has a right to know 

how the Commission investigated the Scrubber costs, including what questions the 

Commission's expert asked PSNH during this investigation. !d. at 11 . Further, the Objecting 

Parties opined that denying PSNH's motion regarding the Jacobs' data requests is both consistent 

with the plain language and spirit of Right-to-Know law and necessary for the public 
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understanding of the Commission's findings after its prudence review of the Scrubber 

installation, one of the most expensive utility projects in the state's history. Id. at 11. The 

Objecting Parties concluded by requesting that the Commission deny PSNH's motion in its 

entirety. 

III. COMMISSION ANALYSIS 

At the outset, we will grant PSNH's motion for leave to reply in order to address PSNH's 

arguments regarding the nature of DE 08-103 and the status of intervenors to join in the 

Objection. PSNH argues that DE 08-103 is not an adjudicative proceeding and therefore there 

was no legal basis for disclosing to OCA a copy of the unredacted Jacobs Due Diligence report 

under RSA 363:28, VI.4 While DE 08-103 was opened as an investigation, PSNH's argument 

ignores the fact that numerous motions for rehearing and related pleadings regarding the 

Commission's September 19, 2008 order in DE 08-103, Order No. 24,898,5 were filed, and an 

appeal to the New Hampshire Supreme Court6 of the Commission's November 12,2008 order 

denying the motions for rehearing, Order No. 24,914, was taken, followed by further filings and 

actions in the docket. In short, to say that DE 08-103 was not an adjudicative proceeding is to 

elevate form over substance. In any event, we need not finally decide here whether DE 08-103 is 

properly characterized as an adjudicative proceeding within the meaning ofRSA 363:28, VI 

because, as set forth below, we conclude that the Jacobs reports are directly relevant to Docket 

4 RSA 363:28, VI provides that "[t)he filing party shall provide the consumer advocate with copies of all 
confidential information filed with the public utilities commission in adjudicative proceedings in which the 
consumer advocate is a participating party and the consumer advocate shall maintain the confidentiality of such 
information." 
5 Order No. 24,898 decided in part that "as a result of the Legislature's mandate that the owner of Merrimack Station 
install scrubber technology by a date certain, and its finding pursuant to RSA 125-0:11 that such installation of 
scrubber technology at PSNH's Merrimack Station is in the public interest of the citizens of New Hampshire and the 
customers of the station, the Commission lacks the authority to make a determination pursuant to RSA 369-B:3-a as 
to whether this particular modification is in the public interest." 
6 Sec Appeal ofStonyfield Farm, Inc., 159 N.H. 227,977 A.2d 1037 (August 5, 2009). 
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No. DE 11-250 and accordingly we are directing Staff to file the Jacobs reports, redacted in 

accordance with this order, in that docket as well.7 

PSNH also argues that although the OCA is a participant in DE 08-103, the other entities 

that join in the motion are not and thus have no right to file proceedings in DE 08-103. Even 

accepting that the other entities are not formal parties to DE 08-103, the argument avails PSNH 

nothing and is not a basis for finding that the Objection is improper and/or should be 

disregarded, because one of the Objecting Parties, the OCA, is clearly a party to DE 08-103. In 

any event, we are considering the Motion, the Objection, and the Reply in connection with both 

DE 08-103 and DE 11-250. 

Having dispensed with the procedural issues raised in PSNH's reply, we will now address 

the merits of its Motion. The Right-to-Know Law provides each citizen with the right to inspect 

public information in the possession of the Commission. RSA 91-A:4, I. We have had numerous 

occasions to rule on motions for confidential treatment in the context of confidential, 

commercial, and financial information regarding utilities and their affiliates. See e.g., Unitil 

Corporation and Northern Utilities, Inc., Order No. 25,014 (September 22, 2009) and Public 

Service Co. of New Hampshire, Order No. 25,037 (October 30, 2009). 

Following the approach used in these cases, we consider the three-step analysis applied 

by the New Hampshire Supreme Court in Lambert v. Belknap County Convention, 157 N.H. 375, 

382 (2008) in determining whether the information identified by PSNH should be deemed 

confidential and private. First, the analysis requires an evaluation of whether there is a privacy 

interest at stake that would be invaded by the disclosure. If no such interest is at stake, the 

7 Further, we are directing Staff, within 5 business days thereafter, to determine whether any additional documents 
filed in DE 08-103 should be filed in the record of Docket No. DE 11-250 and to identify any other documents filed 
in Docket No. DE 08-103 as to which administrative notice should be taken in DE 11-250. The parties in DE 11-
250 will then have 7 days to file motions regarding disclosure of the redacted portions of the Jacobs Due Diligence 
report and/or objections to Staffs recommendations regarding administrative notice. 
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Right-to-Know law requires disclosure. Id. at 382-83. Second, when a privacy interest is at 

stake, the public's interest in disclosure is assessed. Id. at 383. Disclosure should inform the 

public of the conduct and activities of its government; if the information does not serve that 

purpose, disclosure is not warranted. ld. Finally, when there is a public interest in disclosure 

that interest is balanced against any privacy interests in non-disclosure. Id. We will analyze 

each category of information for which PSNH requests protective treatment in turn. 

1. Bid Information 

PSNH requests protective treatment of two types of bid information- the identity of 

losing bidders and, in one instance, bid scores determined by PSNH. The vendors who 

responded to PSNH's RFPs are private firms and PSNH has made a credible argument that the 

losing bidders have a legitimate privacy interest in their identities. In addition, we fmd that 

public disclosure of the names of the bidders who did not win a Scrubber contract from PSNH 

will not materially advance the public's understanding of the Commission's analysis of the 

prudence of the Scrubber project costs. Because we find no public interest in disclosure, our 

analysis of the confidentiality of this information ends. We note, further, that the Objecting 

Parties do not argue that the identity of the unsuccessful bidders should be publicly disclosed. 

The Objecting Parties do, however, argue that the bid scores should be publicly disclosed. 

We fmd that while the bidders and PSNH have a valid privacy interest in the bid scores, there is 

also a public interest in disclosure since details regarding the bid scoring by PSNH is relevant to 

the central issue to be determined in DE 11-250, i.e., the prudence ofPSNH's actions in 

constructing the Scrubber. Accordingly, we must balance the competing interests for and against 

public disclosure. In doing so, we conclude that based on the arguments presented, the privacy 

interest in non-disclosure of the bid scores outweighs the public interest in disclosure, a result 
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that is consistent with our rulings in default service cases. See, e.g., Order No. 25,206 (March 21, 

2011) at 7 in Docket No. DE 11-028, Unitil Energy Systems, Inc. 

Whether the bid information should be disclosed to the parties is a separate question. 

PSNH's Motion requests that the Commission condition any disclosure of the identities of the 

unsuccessful bidders upon the execution of a mutually agreeable non-disclosure agreement. 

Motion at 6. We accept that request in directing PSNH to disclose the identities of the 

unsuccessful bidders to the parties. 8 The Motion is silent as to disclosure of the bid scores to 

parties. We note PSNH's offer to disclose contract price information otherwise protected from 

public disclosure, upon the execution of a mutually agreeable non-disclosure agreement and, if 

the information is sought by any entity or individual that owns, has a member that owns, or any 

affiliate that owns coal-fired generation plants, such information be disclosed on an "attorneys' 

eyes only" basis. PSNH argued that this later limitation is necessary because it is possible that 

Scrubber technology may be installed at such coal-fued generation plants in the future and they 

should not obtain an advantage on the pricing of such technology by virtue of their participation 

in this case. We conclude that disclosure of the bid scores to the parties will be made on the 

same terms as the unsuccessful bidder identities. 

2. Contract Price Information 

The specific information for which PSNH seeks confidential treatment is the final 

contract amount (including the not-to exceed amount) awarded for each of the sixteen contracts. 

Although PSNH has not provided copies of the confidentiality agreements, we understand that 

the pricing information is a product of confidentially held business negotiations between PSNH 

and the various contractors and that the information has not been otherwise disclosed. For 

8 In light ofRSA 363:28,VI and our procedural rulings set forth above, we do not require the OCA to execute a 
separate non-disclosure agreement since it is already under a mandatory statutory duty not to disclose information 
contained in the Jacobs Due Diligence report for which we have provided protective treatment in this order. 
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purposes of our analysis of whether this information is subject to public disclosure, we will 

accept that the pricing information is confidential, commercial, or fmancial information in which 

PSNH and the contractors have a privacy interest. 

The second step in the Lambert analysis requires us to examine whether there is a public 

interest in disclosure of the contract pricing information. DE 11-250 will require the 

Commission to analyze information regarding PSNH's decisions and actions in the installation of 

the Scrubber project. This analysis will necessarily include examination of both the contract 

amounts and the costs actually incurred by contractors on the Scrubber Project. We fmd that 

disclosure of the contract pricing information, including the not-to-exceed pricing, will shed light 

on the Commission's determinations regarding PSNH's decisions and actions in installing the 

Scrubber and therefore we conclude that there is a public interest in disclosing the contract 

pricing information. 

Finally, we must determine whether the harm to PSNH and the contractors in disclosing 

the contract pricing outweighs the benefits of disclosure to the public. PSNH claims that it has a 

privacy interest in the pricing terms based on the express terms of the contracts and compares its 

interest in protection of this information to Granite State Electric Company's interest in 

protecting the cost of wholesale power it procures on behalf of its default service customers. 

Motion at 7. Unlike Granite State Electric Company, which solicits electric power supply on a 

quarterly basis in a highly competitive market, the contract prices PSNH seeks to protect are one-

time costs and are fixed to the extent that the contract work has been completed. The fact that 

PSNH must recover these costs through the same default service rates, pursuant to RSA 125-

0: 18, is not a reason to afford them protection comparable to that which we have granted to 

wholesale power costs. We also note that wholesale power costs are protected for only a limited 
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period oftime according to the Federal Energy Regulatory Commission. See, e.g., Granite State 

Electric Company, d/b/a National Grid, Order No. 25,270 at 9. We find that our decisions in 

Docket No. DG 11-212, New Hampshire Gas Corporation, Order No. 25,281(0ctober 28, 2011) 

(granting protective treatment to gas supply costs and gas supply agreements) and Docket No. 

DE 10-261, Public Service Co. ofNH., Order No. 25,234 (June 14, 2011) (granting protective 

treatment to prices and offers for sale of renewable energy certificates) cited by PSNH to support 

the strength of its privacy interest in contract pricing terms can be similarly distinguished. 

PSNH's second privacy claim relates to the interest of its contractors in maintaining the 

confidentiality of the contract price information. PSNH claims that the contractors have an 

expectation that the pricing terms would be held confidential for a period of five to six years, 

depending on the contracts, and further argues that disclosure of the pricing terms will harm the 

contractors' ability to compete for services required by other power plants in their solicitation of 

services for the installation of a flue gas desulphurization system. We fmd that the possibility of 

such harm does not outweigh the public interest in being informed of the contract pricing. We, 

therefore, deny the Motion as to confidential treatment of the pricing terms, except that, to the 

extent any contracted work is ongoing at this time, PSNH shall make final pricing of the relevant 

contract(s) publicly available upon completion of the work. 

3. Jacobs' Data Requests 

PSNH argues broadly that the data requests in the Jacobs due Diligence report be 

withheld from both the public and any party, based on the Confidentiality Agreement between 

Jacobs and PSNH. PSNH did not, however, identify any particular information or documents 

identified in the data requests that it believes should be granted such protection. The 

Confidentiality Agreement contains certain limitations on Jacobs' authority to disclose 
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information divulged by PSNH in connection with Jacobs' work under its contract with the 

Commission, including a provision that the documents that form the basis of Jacobs' conclusions 

shall not be provided to Commission Staff without prior permission of PSNH so that PSNH may 

seek an appropriate protective order. See Sections 3 and 4 of the Confidentiality Agreement 

attached to the Motion. As noted above, we have directed Staff to file the Jacobs reports in 

Docket No. DE 11-250 and consider these reports to be relevant to that docket. We have 

reviewed in camera the list of data requests (Appendix 8.1) and the data requests identified in 

footnotes throughout the Due Diligence report; information for which PSNH seeks protective 

treatment and conclude that, PSNH has not demonstrated that it has a valid privacy interest in 

this information. Jacobs conducted its review ofPSNH's decisions and actions in connection 

with the Scrubber project on behalf of the Commission under a contract for consultant services 

with the Commission. We further conclude that the public interest is served by being able to 

understand the extent of Jacobs' investigation regarding the Scrubber Project and public 

disclosure of the list of data requests and the references in the footnotes will assist in the public's 

understanding of the determination ultimately made by the Commission in Docket No. DE 11-

250 regarding the prudence ofPSNH's actions. Accordingly, we will deny PSNH's Motion for 

confidential treatment of this category of information. 

Based upon the foregoing, it is hereby 

ORDERED, that Public Service Company of New Hampshire's Motion for Protective 

Order and Confidential Treatment is GRANTED in part and DENIED in part, as set forth herein. 

Staff is directed to file forthwith the Jacobs reports in Docket No. DE 11-250, redacted 

consistent with the terms of this order and to review the records filed in DE 08-103 to determine 

whether additional documents should be filed in Docket No DE 11-250. Staff is further directed, 
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within 5 business days thcrcaller. to detcnnine \\'hethcr any additional documents filed in DE 08-

103 should be fikd in the record of Docket Nn. DE 11-250 and Lo iuentify any other uocumenls 

filed in Docket No. DE 08-103 as to which administrative notice should be taken in DE 11-250. 

The parties in DE 11-250 will then have 7 days to lik motions regarding disclosure of the 

redacted portions of the .lacohs Due Diligence report anu/or objt:ctions to Staffs 

recommendations regarding auministrativc notice. 

By tmkr of the Public Utilities Commission of New Hampshire this sixth day of 

Fcbruary.2012 . 

_(~-~~ ~C"Iifion¥Bclow 
Commissioner 

Allcsted hy: 

'~&- ~ l:..,Jl=-::.....;;ic ..._,:::..:::· Q __ 
I e m1 A. Howland 
Executive Director 

lL.A, _j .. .. . 
...L...l....!..Am~ . Ignatius 

Commissioner 
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STATE OF NEW HAMPSIDRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Order Granting Temporary Rates 

AprillO, 2012 

APPEARANCES: Sarah B. Knowlton, Esq. and Robert A. Bersak, Esq., on behalf of 
Public Service Company ofNew Hampshire; Orr & Reno, P.A. by Douglas L. Patch, Esq., of on 
behalf ofTransCanada Power Marketing Ltd. and TransCanada Hydro Northeast, Inc.; Zachary 
M. Fabish, Esq., on behalf of the Sierra Club; N. Jonathan Peress, Esq., on behalf of 
Conservation Law Foundation; Jim and Sandy Dannis, pro se; the Office of Consumer Advocate 
by Rorie E.P. Hollenberg, Esq., on behalf of residential ratepayers; and Suzanne G. Amidon, 
Esq. and Matthew J. Fossum, Esq., on behalf of Commission Staff. 

I. PROCEDURAL illSTORY 

On November 18,2011, Public Service Company ofNew Hampshire (PSNH or 

Company) filed a petition for temporary rates to recover costs associated with the installation of 

a wet flue gas desulphurization (Scrubber) system at the Merrimack Station located in Bow, New 

Hampshire. PSNH made the filing pursuant to a Secretarial Letter issued on November 15,2011 

in Docket No. DE 11-215, PSNH's petition to establish a default service rate for effect January 

1,2012! 

In its motion, PSNH requested that the Commission establish temporary rates pursuant to 

RSA 378:27 and RSA 125-0:18, for effect January 1, 2012, to allow the Company to begin 

1 PSNH offers default service under the name Energy Service (ES). On October 14, 2011, PSNH amended its filing 
in Docket No. DE I1-2I5 to seek recovery of Scrubber costs through the 2012 ES rate. The October 14 filing also 
sought to amend the petition in DE 11-216, PSNH's proposed default energy (ADE) service rate, to recover a 
portion of Scrubber costs through rate ADE. In a Secretarial Letter dated November II, 20II in Docket Nos. DE 
I1 -215 and DE 1I-2I6, the Commission stated that the Scrubber costs would not be considered in those dockets, 
and that the Commission would open a separate proceeding for consideration of the Scrubber costs and PSNH's 
recovery of those costs. Further background on this matter can be found in Docket Nos. DE 1I-2I5 and 216. 
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recovery of costs associated with the Scrubber. PSNH asked that the Commission either 

establish a temporary rate for the recovery of Scrubber costs at 1.18 cents per kilowatt-hour 

(kWh) or allow the existing ES rate, then 8.89 cents per kWh to remain in effect beyond 

December 31, 2011 on a "temporary rate" basis until the Commission determined the appropriate 

recovery of Scrubber costs. The petition included the joint testimony of Robert A. Baumann, 

Director, Revenue Regulation & Load Resources for Northeast Utilities Service Company 

(NUSCO), and William H. Smagula, Director of Generation for PSNH and reports that provided 

updates on the status of the installation of the Scrubber Project.2 

On December 7, 2011, TransCanada Power Marketing Ltd. and TransCanada Hydro 

Northeast Inc. (collectively, TransCanada) filed a petition to intervene in the proceeding. On 

December 8, 2011, the following parties moved to intervene: the Sierra Club, New England 

Power Generators Association, Inc. (NEPGA), and Conservation Law Foundation (CLF). On 

December 12, 2011, the OCA submitted a letter stating that it would participate in the docket on 

behalf of residential ratepayers consistent with RSA 363:28.3 

A prehearing conference was held as scheduled on December 13,2011 followed by a 

technical session. On December 15, 2011, Staff filed a report of the technical session that 

included a proposed procedural schedule for the temporary rate portion of the proceeding. The 

Commission issued a Secretarial Letter on December 15, 2011 approving the proposed 

procedural schedule and addressing the motions to intervene. The Commission determined that 

although NEPGA, TransCanada, Sierra Club and CLF did not demonstrate affected rights, 

2 The joint testimony of Messrs. Baumann and Smagula was originally filed on October 14, 2011 in Docket No. DE 
11-215, the proceeding to establish PSNH's ES rate for effect beginning January I, 2012. The attachments to the 
testimony included reports filed in Docket No. DE 08-103, a proceeding to monitor PSNH's actions in constructing 
the Scrubber project. The Commission kept Docket No. DE 08-103 open for purposes of receiving progress reports 
from PSNH regarding the Scrubber installation. See Order No. 24,898 (September 19, 2008) at 13 in Docket No. 
DEOS-103. 
3 For additional procedural history in this proceeding, see Order No. 25,342 (April 3, 2012) in the instant docket. 
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duties, or privileges that mandate their intervention, given the particular circumstances of this 

docket their intervention requests would be granted pursuant to RSA 541:32, II. Further, to 

promote the prompt and orderly conduct of the proceeding, the Commission directed NEPGA 

and TransCanada to combine their discovery and cross-examination and directed Sierra Club and 

CLF to combine their discovery and cross-examination. The Commission did not require the 

OCA to combine its efforts with any other parties. 

On January 20,2012, Staff filed certain reports provided to Staffby Jacobs Consultancy, 

Inc. (Jacobs) in Docket No. DE 08-103, the docket which the Commission had kept open for 

purposes of receiving progress reports on the Scrubber Project. 4 Also on January 20, PSNH filed 

a motion for confidential treatment of certain information in the Jacobs reports. On January 30, 

2012, the OCA filed an objection to PSNH's motion for protective order on behalf of itself, CLF, 

Sierra Club, TransCanada, and NEPGA. On February 6, 2012, the Commission issued Order 

No. 25,332 in Docket Nos. DE 08-103 and DE 11-250 granting in part and denying in part 

PSNH's request for confidential treatment.5 

Staff filed the direct testimony of Steven E. Mullen, assistant director of the 

Commission's electric division, on February 24,2012. On March 9, 2012, Commissioner Robert 

R. Scott filed a letter recusing himself from participation in this docket. 

On March 9, 2012, residential ratepayers Jim Dannis and Sandy Dannis (Dannis) filed a 

motion to intervene out of time, stating that this proceeding will directly affect their costs for 

electric energy supplied by PSNH. The hearing on temporary rates was held as scheduled on 

March 12, 2012. At the hearing, the Commission granted the Dannis's late-filed motion to 

4 See Order No. 24,898 (September 19, 2008) at 13 in Docket No. DE 08-103. 
5 

See Order No. 25,332 (February 6, 2012) in Docket Nos. DE 08-103 and DE 11-250 for the parties' arguments and 
the Commission's ruling on the motion for confidential treatment. On February 7, 2012, PSNH filed a request 
pursuant to Puc 203.08 (i) that information for which confidential treatment was denied not be disclosed until all of 
its rights to request rehearing and/or appeal have been exhausted or waived. 
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intervene. Also on March 9, 2012, Dannis filed a motion to disqualify Commissioner Michael 

Harrington from hearing or otherwise participating in the docket. On April3, 2012, the 

Commission issued Order No. 25,342 denying the motion for disqualification. 

At the March 12,2012 hearing on temporary rates, the Commission ruled that parties 

would have until March 19, 2011 to file legal memoranda addressing whether PSNH had all 

necessary permits to operate the scrubber. Hearing Transcript ofMarch 12,2012 at 166-167. 

PSNH filed a legal memorandum on March 19,2012. CLF filed a legal memorandum on March 

20, 2012. On March 22, 2012, PSNH filed an updated progress report for the Scrubber 

installation at Merrimack Station. The progress report included, among other information, 

correspondence from The Air Compliance Group, LLC and a related attachment which depicted 

the mercury test results for mercury measurement tests conducted in January and March 2012. 

II. POSITIONS OF THE PARTIES AND STAFF 

A. Public Service Company of New Hampshire 

PSNH said the Legislature required PSNH to install Scrubber technology pursuant to the 

passage of2006 N.H. Laws, Chapter 105, and Act Relative to the Reduction of Mercury 

Emissions.6 Exh. 1 at 3. PSNH explained that it conducted the tie-in of the Scrubber with 

Merrimack Unit 1 in September and that the Scrubber became operational for Unit 1 on 

September 28,2011. The tie-in outage for Merrimack Unit 2 began October 12,2011. 

According to PSNH, the Scrubber became used and useful as of September 28, 2011 

when it began functioning in connection with the operation of Merrimack Unit 1. PSNH testified 

that the various Scrubber functions were all successfully operating and the Project was fulfilling 

its statutory pwpose of reducing mercury, and also significantly reducing sulfur dioxide 

6 See RSA 125-0:11-18. 
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emissions, rendering the equipment used and useful in the provision of service to customers. 

Exh. 1 at 4-6. In addition, PSNH claimed that continuous emissions monitors (CEMs) at 

Merrimack Station, which has been certified in accordance with federal regulations and 

monitored by the New Hampshire Department of Environmental Services (DES), shows the 

scrubber is achieving sulfur dioxide (S02) reductions of 90 percent or greater. Exh. 3. 

PSNH testified that RSA 125-0:18 authorizes the Company to recover all prudent costs 

of complying with the requirements of the Scrubber law through ES rates. Exh. 1 at 2. PSNH 

said that the primary costs associated with the Scrubber to be included in rates are (1) the 

depreciation costs, which are the recovery ofthe Company's capital investment expenditures 

associated with the project; (2) a return on the capital investment or ratebase; and (3) additional 

operating costs associated with the Scrubber. Exh. 1 at 3. 

PSNH attested that as ofNovember 18,2011 $359.1 million in capital investments 

associated with the Scrubber had been placed in service. PSNH Motion for Temporary Rates at 

2. PSNH requested that, similar to past capital investments in its generation assets, the 

Commission immediately allow cost recovery of the investment and associated operations and 

maintenance (O&M) expense related to the Scrubber Project in its ES rates under RSA 378:27, 

the statute authorizing temporary rates, and RSA 125-0:18. PSNH said that the temporary rate 

statute authorizes the Commission to "immediately fix, determine and prescribe" "reasonable 

temporary rates" and that RSA 125-0: 18 provides the Company "shall be allowed to recover all 

prudent costs of complying with this subdivision in a manner approved by the Public Utilities 

Commission." /d. at 6 

PSNH originally requested the inclusion of Scrubber costs in its October 14, 2011 filing 

in Docket No. DE 11-215, PSNH's petition to set an ES rate effective January 1, 2012. In that 
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filing, PSNH estimated that the recovery costs associated with the Scrubber would add 1.18 cents 

per kWh to the Company's ES rate. Exh. 1 Attachment RAB-5. PSNH calculated the 1.18 cents 

per kWh value based on the assumption that it would begin recovery of Scrubber costs with rates 

effective January 1, 2012. !d. at 2. 

The Company later recalculated the rate assuming recovery of Sc11,1bber costs would 

begin on April1, 2012 following the hearing on temporary rates. Hearing Transcript ofMarch 

12,2012 (3/12/2012 Tr.) at 54. At the temporary rate hearing, Mr. Baumann testified that the 

recalculated temporary rate for recovery of Scrubber costs would be 1.58 cents per kWh, 

assuming recovery began on April 1. Mr. Bauman testified that the 1.58 cents per kWh attempts 

to collect the Scrubber costs for calendar year 2012 in the months April through December. 

PSNH also proposed to amortize approximately $13.1 million associated with the operation of 

the Scrubber in 2011 over a three-year period and that the rate included recovery of these 

amortized costs attributable to 2012. Id. at 54-55. Mr. Baumann said that the Company intended 

to add the Scrubber costs to the updated ES rate of7.77 cents per kWh. Id. at 107. 

Mr. Baumann said that he had reviewed Mr. Mullen's testimony and noted that Mr. 

Mullen had proposed a rate of 0.98 cents per kWh to begin recovery of a portion of Scrubber 

costs on April1, 2012. Mr. Baumann posited that the spectrum of options for the Commission to 

consider in setting temporary rates for recovery of Scrubber-associated costs are as follows: no 

recovery, a rate of 0.98 cents per kWh, or the Company's updated request of 1.58 cents per kWh. 

Mr. Baumann said that the positive aspect of Mr. Mullen's proposal from a customer perspective 

is that Mr. Mullen's recommended revenue requirement provides for a more graduated increase 

to rates. Id. at 56. Mr. Baumann testified that the Company believes Mr. Mullen's proposed rate 

falls reasonably within the band of recovery options, between no recovery and the Company's 
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proposed rate of 1.58 cents per kWh. According to Mr. Baumann, the Company felt that Mr. 

Mullen's proposal to begin partial recovery on a temporary basis pending final review is 

positive. Id. 

Mr. Baumann asserted that the Company was concerned that the lower rate proposed by 

Mr. Mullen would leave about $31 million unrecovered as of December 31,2012. The 

Company's proposal would leave about $9.8 million unrecovered as of December 31,2012, all 

attributable to costs associated with the operation ofthe Scrubber in 2011. PSNH said that while 

Mr. Mullen's proposal provided rate smoothing in proposed temporary rates, Mr. Mullen's 

recommendation would create rate strain in the future. !d. at 57. In swnmary, the Company said 

that it did not object to Mr. Mullen's recommended revenue requirement. !d. at 119. 

At hearing, CLF directed questions to Mr. Smagula to explore whether PSNH had all 

necessary permits to operate the Scrubber as required by RSA 125-0:13, I. !d. at 60 .. Mr. 

Smagula stated that the Company had supplied the information in a response to data request 

OCA Set 1 No. 2 (Exh.4). !d. at 62. Mr. Smagula affirmed that the response provided listed all 

of the necessary permits and approvals. /d. at 63. In addition, Mr. Smagula said that agreements 

between the Company and certain municipalities that allowed PSNH to dispose of wastewater at 

publicly owned treatment works (POTWs) were included in Exhibit 4; however, he maintained 

that those agreements were not permits necessary to the operation of the Scrubber. /d. at 70. 

CLF also questioned whether PSNH was familiar with the Environmental Protection 

Agency's (EPA) Industrial Pretreatment/Indirect Discharge Program. Id. at 73. According to 

CLF, the program is implemented by the DES and requires certain industrial applications and 

permits as a prerequisite for allowing industrial waste to be disposed of by POTWs. !d. at 75. 

Mr. Smagula replied that it was his understanding that DES had provided the authorization to the 
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municipal POTWs to receive wastewater from the Scrubber and that, to the best of his 

knowledge, PSNH did not receive any approval other than the approval to allow the POTWs to 

receive the waste. Id at 76. 

CLF also inquired whether PSNH had obtained a National Pollution Discha~ge 

Elimination System (NPDES) permit under the Clean Water Act to allow it to discharge 

Scrubber wastewater. I d. at 82-83. Mr. Smagula stated that the Company had applied for such a 

permit and had worked with the DES in its review of the Company's design for Scrubber 

wastewater treatment and disposal. !d. at 85. He said that the EPA, as part of the NPDES 

process, did not provide PSNH with any permit modifications to allow discharge of the Scrubber 

wastewater and, as a result, PSNH does not discharge any wastewater from the Scrubber 

installation. !d. at 85. Mr. Smagula said that the Company developed an alternate means to 

manage the Scrubber effiuent. !d. at 86. 

Sierra Club asked PSNH to describe the functional mercury removal rate of the Scrubber 

Project. !d. at 92. Mr. Smagula responded by stating that the purposes of requiring the 

installation of the Scrubber was to reduce mercy emissions by 80 percent across its fleet of 

generation assets, and to achieve that reduction, the Scrubber has to "over-comply" to 

compensate for two small mercury-emitting units located in Portsmouth. !d. at 93. 

Sierra Club inquired how Mr. Smagula knew the mercury reduction rate of the Scrubber. 

Mr. Smagula said that initial tests were conducted by DES and that PSNH had received verbal 

information on the results of the tests indicating that the reduction of mercury by the Scrubber is 

"well over" 80 percent. Mr. Smagula said that the Company was waiting for final 

documentation to substantiate the verbal information. !d. at 95. Mr. Smagula further testified 

that, while there are CEMs at Merrimack that measure S02 reduction, there are no CEMs for 
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monitoring mercury. As a result, mercury reductions are measured and monitored through stack 

tests. !d. at 96. Mr. Smagula said that he would be able to provide the documentation of 

mercury reduction in the near future but insisted that the Scrubber was functioning consistent 

with its intended purposes to reduce mercury emissions. ld. at 97-98. Mr. Smagula said he 

would be able to provide the documentation next month. Jd. at 99. 

Sierra Club inquired what additional costs would result from delaying temporary rates for 

one month. Jd. at 99. PSNH said that if temporary rates are delayed, the Company would 

continue to incur costs associated with the Scrubber that are not in rates and those costs would be 

deferred for recovery in future rates, along with a carrying charge. /d. at 100. PSNH said that 

the deferral amount would accumulate at a rate of about $5 million per month with an associated 

annual carrying charge of about $500,000 which would increase over time as long as recovery 

was deferred. Jd. at 101-102. PSNH said that ~e carrying charge would be calculated as either 

the allowed cost of capital from its last distribution rate case, or the stipulated costs of capital 

used in the ES rate, between 9% and 10%. /d. at 102. 

Mr. Dannis asked how the Company funded the Scrubber project as between debt and 

equity. Mr. Baumann replied that the Scrubber project was funded through the entire cost of 

capital on the Company's books based on a weighted capital structure that is approximately 50% 

debt and 50% equity. /d. at 110-111. Mr. Baumann explained that the Company did not have 

any specific funding, equity or debt, associated with the Scrubber project and did not issue debt 

for the specific purposes of funding the Scrubber. !d. at 115-117. 

In its memorandum filed March 19, 2012, PSNH reaffirmed that it had all permits and 

approvals necessary to operate the Scrubber and that the Scrubber is used and useful in the 

provision of service to the Company's customers. PSNH Memorandum at 1. PSNH observed 
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that the General Court had mandated the installation of the Scrubber when it enacted RSA 125-

0: 11 et seq. and found that it was in the public interest to significantly reduce mercury 

emissions. RSA 125-0: 11, I required the installation of a Scrubber at Merrimack Station no later 

than July 1, 2013. Id. at 2-4. To incent the expeditious installation of the Scrubber technology, 

RSA 125-0: 16 provides econoinic performance incentives for mercury reductions which are 

achieved prior to July 1, 2013. Because the Scrubber was placed in service in September 2011, 

PSNH said that Company will earn the incentives, all of which will inure to the benefit of 

customers based on the in-service date. Id. at 4. 

PSNH acknowledged that the Company would have to obtain all necessary permits and 

approvals to install and operate the Scrubber according to RSA 125-0:13, I. PSNH noted that 

the legislature included language in the law urging regulatory agencies and bodies that would be 

issuing permits to give due consideration to the fmding that the installation of the Scrubber is in 

the public interest. Id. 

According to PSNH, the statutory references to July 1, 2013 relate to the mandatory 

operational date ofthe Scrubber system and not to the Commission's determination whether the 

Scrubber is in operation and used and useful in the provision of service to PSNH's customers, 

citing In re Stonyfie/d Farm, Inc. eta/., 159 N.H. 227, 229 (2009). Id. at 4-5. PSNH said that 

the Scrubber was declared in service on September 28,2011 and continues successful operation 

in accordance with all permitting and approval requirements. PSNH argued that all of the 

traditional requirements for an asset to be placed in service have been met, that the Scrubber is 

used and useful and providing customer benefits, and cost recovery should commence. Id. at 5. 

PSNH pointed out that Exhibit 4 lists at least 97 permits that the Company obtained from 

federal, state and local entities to construct and operate the Scrubber. Id. at 5-6. PSNH claimed 
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that the record contained substantial evidence demonstrating that the Company has all permits 

and approvals necessary to dispose of scrubber wastewater. !d. at 6. 

PSNH said that the Company initially planned to discharge wastewater from the Scrubber 

into the Merrimack River, a plan approved by the DES and which also required the approval of 

the EPA. According to PSNH, the EPA decided that it would deal with the necessary approval 

as part of the overall NPDES permit process. The Company claimed that the NPDES permit 

process has been delayed by the EPA for over 14 years and still will not be resolved for years 

following any EPA action. !d. 

Based on the inability to obtain a timely approval from the EPA, PSNH said it developed 

an alternative solution to dispose of the wastewater to allow the Scrubber to come online as soon 

as possible. The agreements with POTWs allow PSNH to operate the Scrubber and use 

established industrial wastewater treatment facilities to dispose of Scrubber wastewater. PSNH 

said this information is contained in Exhibit 2 and, therefore, is contained in records on file with 

the Commission. !d. at 7. 

PSNH referred to CLF's examination ofMr. Smagula regarding the Company's receipt 

of permits or approvals from NHDES to dispose of Scrubber wastewater. PSNH said that Mr. 

Smagula repeatedly testified that the Company had filed documents with DES to support the 

Company's intent to take Scrubber wastewater to New Hampshire POTWs. !d. at 7. PSNH 

referred to Exhibit I 0, the Company's response to a record request to provide information 

regarding the Company's application for an Industrial Wastewater Indirect Discharge Permit. In 

Exhibit 10, PSNH explained that on May 11,2011 it had submitted an Industrial Wastewater 

Indirect Permit Application to allow the municipalities of Allenstown, Concord, Hooksett and 

Manchester to accept Scrubber wastewater. Also attached to Exhibit 10 were recently approved 
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agreements to dispose Scrubber wastewater with the DES facility in Franklin and the POTW in 

the City of Lowell, Massachusetts. /d. at 8. PSNH said that the Company also had agreements 

with two privately operated wastewater treatment facilities located outside of New Hampshire 

for the disposal of Scrubber wastewater. 

The Company said that there was confusion at the hearing about the terminology 

associated with the documents, whether they were "agreements", "approvals" or permits; but 

regardless of what the documents are called, the fact remains that the Company has obtained 

appropriate permission to dispose of wastewater and has so informed the Commission in books 

and records on file. /d. at 9. PSNH stated that the Company is not obligated to bring wastewater 

to any of these facilities and, in fact, bas not brought any wastewater to some of them. PSNH 

further asserted that no permits or approvals are required for disposal at the privately operated 

water treatment facilities. /d. 

PSNH averred that CLF was aware that the Company had received the necessary 

approvals from DES. !d. at 10. PSNH said that in the course of discovery, the Company had 

provided CLF and the other parties copies of DES' approval for the Hooksett discharge, the 

Hooksett Hauled Waste Disposal Agreement, and the City of Concord's Permit to Discharge 

Industrial Wastewater Transported Waste (Response to Tech Q-008). PSNH said it provided the 

documents from Hooksett and Concord but insisted that those documents regarding wastewater 

disposal are not relevant to temporary rates. /d. 

PSNH argued that RSA 378:27 permits the Commission to prescribe temporary rates and 

that the standard for temporary rates is less stringent than the standard for permanent rates, citing 

Appeal ofOffice ofConsumer Advocate, 134 N.H. 651,661 (1991). PSNH said it bas presented 

unrebutted testimony on the start-up of the Scrubber operation, how it was placed into service 
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and how it was tied to Merrimack Units 1 and 2. Id. at 11. PSNH said it also provided 

information regarding the Company's work with DES on the specification, installation, operation 

and maintenance, and new reporting ofCEMs and the S02 reductions achieved by the Scrubber. 

Id. at 12. PSNH pointed out that Mr. Smagula offered testimony about the mercury emissions 

stack testing. PSNH emphasized that Mr. Smagula had testified that all indications pointed to 

the Scrubber performing as it was designed in the reduction of mercury emissions. /d. at 13. 

PSNH further claimed that regardless of the timing of mercury results, there is no 

statutory requirement that mercury reductions be demonstrated prior to placing the Scrubber in 

service. According to PSNH, RSA 125-013, II merely provides that beginning on July 1, 2013, 

total mercury emissions from affected sources should be at least 80 percent on an annual basis 

from the baseline mercury measurement. PSNH asserted that there is no statutory requirement 

that those reductions occur sooner or that the commencement of cost recovery (RSA 125-0: 18) 

is contingent on those results. Id. 

PSNH concluded that cost recovery should begin now because the Company constructed 

the Scrubber as it was required to do so. PSNH said that the legislature granted the Commission 

some discretion regarding the manner in which cost recovery would occur underscores the 

Commission's authority to approve a temporary rate in an amount and at a time it deems 

appropriate. /d. at 14. 

PSNH concluded that because all of the traditional requirements for an asset to be placed 

in service have been met here, cost recovery should begin. The Company repeated its assertion 

that its books and records on file with the Commission demonstrate that the Scrubber is in 

service, is used and useful and provides benefits to customers. /d. at 14. 
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B. Sierra Club 

Sierra Club said that absent some sort of documentation regarding the performance of the 

Scrubber in the reduction of mercury emissions, the goal of the Scrubber law, the PSNH petition 

does not carry the burden of establishing that the Scrubber project is both in use and useful 

sufficient to warrant temporary rates. Tr. 3/12/2012 at 108-09. 

C. Conservation Law Foundation 

At hearing, CLF did not offer any comment on temporary rates, but, as noted, questioned . 

the Company extensively about compliance with permitting requirements, particularly for 

wastewater treatment. On March 20,2012 CLF filed a memorandum addressing whether PSNH 

had all necessary permits and approvals to install and operate the Scrubber. In its memorandum, 

CLF argued that PSNH was unable to demonstrate that the Scrubber wastewater treatment 

system is used and useful and ripe for cost recovery. CLF Memorandum at 1. 

According to CLF, the Commission has considerable discretion in deciding whether a 

rate base change qualifies as used and useful, and the used and useful determination is fact

based, citing Appeal of Conservation Law Foundation of New England, Inc., 127 N.H. 696, 637 

(1986). Id. at 4. CLF said that the wastewater treatment system constructed by PSNH is 

designed to treat Scrubber wastewater prior to it being discharged into the Merrimack River. 

According to CLF, PSNH was unable to obtain authorization from EPA for its initial wastewater 

treatment plan. Consequently, the Company began to install additional equipment at its 

wastewater treatment facility site reduce to the waste stream volume. CLF said that the new 

equipment will not only reduce the discharge but will eliminate it, and that PSNH is in the midst 

of modifying the wastewater treatment system into a zero liquid discharge (ZLD) system. 
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CLF claimed that PSNH is experiencing difficulty in tying the ZLD system into the 

already-constructed Scrubber wastewater treatment installation. !d. at 5. CLF argued that this 

development suggests that PSNH is in the midst of reengineering and reconstructing the 

Scrubber wastewater disposal system. CLF conceded that issues related to the prudency of 

PSNH's actions regarding wastewater disposal will be addressed during the permanent rate 

portion of this proceeding, but expressed concern that PSNH is seeking to recover through 

temporary rates for the cost of the new existing wastewater treatment system even though it is 

now being modified. CLF also said that PSNH is seeking the cost of disposing of wastewater at 

private out-of-state facilities during times that the_ Scrubber wastewater treatment facility is not 

operational due to the ongoing reconstruction andre-engineering of the facility. !d. at 6. 

CLF said that it appears that PSNH has obtained permits necessary to dispose of the 

Scrubber wastewater at nearby POTWs. CLF argued that the Company must nonetheless 

conform with federal pretreatment standards and the water pollutant constituents and 

concentrations set forth in PSNH's Industrial Discharge Request Application. CLF also asserted 

that PSNH should explain why it is necessary to ship wastewater for treatment and disposal at 

private, out-of-state facilities, the amount of wastewater being disposed at such facilities, and the 

cost. !d. 

In conclusion, CLF claimed that PSNH concealed the arrangements that it had to make to 

dispose of Scrubber wastewater including the details of its trucking wastewater to out-of-state 

private disposal facilities; and that PSNH continues to withhold information regarding the 

quantity of the wastewater being disposed of at various facilities and the cost. !d. at 7. CLF 

argued that these circumstances raise questions regarding the extent to which the Scrubber 

wastewater treatment facility is being used and whether the public interest is served by providing 
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recovery in temporary rates for such costs. CLF said that its allegations provide reasonable 

grounds for questioning the figures in the reports filed by PSNH with the Commission under 

RSA 378:27. !d. 

D. TransCanada 

TransCanada took no position on temporary rates. Tr. 3/12/2012 at 170. 

E. Jim and Sandy Dannis 

Mr. Dannis said that he had no closing statement. !d. 

F. Office of Consumer Advocate 

The OCA said that it had no position on temporary rates. !d. 

G. Commission Staff 

Mr. Mullen testified regarding Staffs recommendation for an appropriate level of 

temporary rates during the pendency of this proceeding. Staff defined temporary rates, which are 

specifically allowed pursuant to RSA 378:27, as a means for a utility to begin recovery of certain 

costs pending the outcome of a full proceeding to investigate those costs. Exh. 9 at 5. Mr. 

Mullen said that the issue of the prudence of the Scrubber project and its related costs would not 

be addressed in its position for purposes of this order, and that those issues will be more fully 

explored during the "permanent rates" portion of this proceeding. !d. at 4. 

Mr. Mullen presented four options for the Commission to consider in determining 

whether to implement temporary rates: (1) denying the request to implement temporary rates; 

(2) establishing temporary rates at the current non-scrubber ES rate level, excluding PSNH's 

2011 under-collection; (3) establishing temporary rates at the current non-scrubber ES rate level 

of 8.31 cents per kWh, including PSNH's 2011 under-collection; or (4) establishing temporary 
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rates at a level in excess of the current ES rate. Mr. Mullen then explained the potential impacts 

of each option on the Company and its customers. !d. at 5-6. 

Mr. Mullen stated that PSNH is seeking recovery for operation and maintenance costs, 

fuel costs, avoided S02 costs, property taxes, depreciation and return on rate base. The total 

annual revenue requirements for 2012, as reported in PSNH's November 18,2011 filing, are 

$57.2 million. !d. at 10. Staffindicated that, consistent with PSNH's position that the Scrubber 

was placed in service in 2011 and that 2011 Scrubber costs have to date not been recovered, 

PSNH proposed amortizing the 2011 Scrubber-related costs over three years and including one

third of those costs with its 2012 costs. This would bring the total proposed 2012 recovery to 

$61.8 million. !d. Mr. Mullen noted that not all of the capital costs for the Scrubber were 

included in PSNH's request for temporary rates and that certain plant items either had not been 

placed into service at the time ofPSNH's filing, or would not be placed in service until later in 

2012 or early 2013. !d. at 11. 

Taking into account various temporary rate options, the rate and cost implications of each 

option, and a balancing of customer and shareholder interests, Mr. Mullen recommended that the 

Commission establish temporary rates effective Apri11, 2012, at a level of0.98 cents per kWh 

for the Scrubber-related costs. That rate level asslimes a twelve-month temporary rate period 

and was calculated using the projected 2012 annual ES kWh sales. In addition, Staff 

recommended that the Commission adjust the non-Scrubber ES rate to 7.77 cents per kWh as 

proposed by PSNH, then add the temporary Scrubber cost recovery rate 0.98 cents per kWh, 

resulting in a total ES rate of 8. 75 cents per kWh effective April 1, 2012. Staff explained that the 

result is a net increase to the ES rate of 0.44 cents per kWh above the current 8.31 cents per kWh 

rate. !d. at 12. Staff stated that this ES rate would remain at 8.75 cents until at least July 1, 
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2012, at which time the non-Scrubber portion of the rate would be subject to change through the 

normal mid-year review of the ES rate. Jd. at 12-13. The 0.98 cents per kWh portion of the ES 

rate related to Scrubber costs, however, would continue through the conclusion of this 

proceeding. Id. at 13. 

Mr. Mullen said that he calculated the rate using the updated "Total Forecasted 

Merrimack Scrubber Cost" of $55,500,000 per year provided in response to technical session 

data request identified as TECH Q-001, a copy of which was attached to Exhibit 9 as SEM-1. 

He took into account earlier publicly-stated cost estimates for the Scrubber project as well as 

potential questions to be raised about the actual cost, and calculated a percentage, which he 

called the "Temporary Rate Cost Percentage" of 66%. To calculate the .Temporary Rate Cost 

Percentage, Mr. Mullen used $250,000,000 (the original estimated cost of the Scrubber 

installation) as the numerator, and $378,773,000 (a figure derived by taking the average of the 13 

monthly gross plant balances for 2012, including December 31, 2011) as the denominator. Mr. 

Mullen said that the percentage was calculated solely for the purpose of developing a temporary 

rate recommendation and that it has no other significance. He explained that the percentage 

represents what he views as a reasonable balancing of the various interests and concerns. 

Mr. Mullen then applied 66% to $55,500,000, resulting in a product of$36,631,000. To 

that sum, he added the total2011 under-collection of$13,101,000, deriving a total of 

$49,732,000 to be collected through temporary rates. Mr. Mullen testified that any decisions 

regarding prudence and potential cost allowances and disallowances should be made in the 

permanent rate portion of the proceeding after all evidence has been examined. Id. at 14. 

Based on his recommendation of a temporary rate of 0.98 cents per kWh, Mr. Mullen 

calculated that the monthly bill impact to a residential customer using 500 kWh per month would 
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be an increase of $2.20, or 2.5 percent, over the $86.86 total bill using rates in effect today. 

Because ES is charged to all customer classes on a cents per kWh basis, for every 1,000 kWh 

used on a monthly basis, customers taking ES from PSNH would see an increase to their bill of 

$4.40. Id. at 15. 

In conclusion, Staff stated that in its assessment the Company had records at the 

Commission sufficient to show that the project is used and useful. Staff said that temporary rates 

should be set not as requested by the Company, but in line with the Staffproposa1 to reduce the 

ES rate to 7.77 cents per kWh and then add 0.98 cents per kWh to that rate to recover Scrubber 

costs. Staff said that the rates should take effect April 1, if possible, to allow the Company to 

begin recovery and to smooth the rate change for customers. Tr. 3/12/2012 at 170-171. 

III. COMMISSION ANALYSIS 

Pursuant to RSA 369-B:3, IV (b)(l)(A), the price ofPSNH's ES shall be "PSNH's actual, 

prudent and reasonable costs of providing such power, as approved by the commission." To 

comply with the statute, the Commission has authorized a two-step process to set PSNH's ES 

rate. In the first step, PSNH makes a filing where it proposes an ES rate for the following 

calendar year based on projections of costs and revenues. Following review of the filing, and 

after notice and hearing, the Commission establishes an ES rate to take effect January 1 of the 

following year? In May of each year, PSNH files a reconciliation of its actual default service 

costs and revenues. Any adjustments arising from review of that reconciliation are incorporated 

into the following period's ES rate setting process. See, e.g., Order No. 25,060 (December 31, 

2009) in Docket No. DE 09-091, PSNH's 2008 Reconciliation Proceeding. 

7 
The rates are subject to a midyear adjustment to minimize the effect of any over or under-collection on customers' 

rates. See Order No 24,579 (January 20, 2006) in Docket No. DE 05-126, Public Service Company of New 
Hampshire, Transition and Default Energy Service Rate. 
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In addition to PSNH's annual ES ratemaking process, the Scrubber statute provides that 

"[i]fthe owner is a regulated utility, the owner shall be allowed to recover all prudent costs of 

complying with the requirement of this subdivision in a manner approved by the public utilities 

commission ... such costs [to] be recovered via the utility's default service charge." RSA 125-

0:18. 

PSNH initially filed its request to include the revenue requirements associated with the 

capital and opemting costs of the Scrubber in its proposed 2012 ES rates. Given the fact that this 

capital project is unique, in that it is the most costly single capital addition to an existing 

genemtion plant in recent Commission history, and that it is made pursuant to a specific 

legislative mandate, the Commission stated that it would consider the costs associated with the 

Scrubber project in a separate docket to allow for a more extensive review of the issues 

presented. See DE 11-215, Secretarial Letter, Nov. 15,2011. PSNH filed its request for 

temporary mtes in this docket in order to begin recovering the costs of the Scrubber installation, 

pending the Commission's review ofthe Scrubber project and final order on PSNH's rate 

request. 

RSA 378:27 requires the Commission to set temporary mtes that are: 

sufficient to yield not less than a reasonable return on the cost of the 
property of the utility used and useful in the public service less accrued 
depreciation, as shown by the reports of the utility filed with the 
commission, unless there appears to be reasonable ground for questioning 
the figures in such reports. 

See also Appeal of the Office of Consumer Advocate, 134 N.H. 651, 661 (1991 ). The analysis "is 

'less stringent' than the standard for permanent rates, in that temporary rates shall be determined 

expeditiously, without such investigation as might be deemed necessary to a determination of 

permanent rates." !d. at 660 (citation omitted). Moreover, the effective date of temporary rates 
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"fixes and determines the period during which the rates allowed in the underlying permanent rate 

proceeding may apply." Appeal ofPennichuck Water Works, 120 N.H. 562,564 (1980). Any 

collection under temporary rates is reconciled against the rate ultimately approved for permanent 

rate recovery. 

Because of the unique nature of the Scrubber project and the related rate request, the 

Commission must consider both PSNH's books and records and evidence proffered at the 

temporary rate hearing, as well as the terms of the statute mandating the Scrubber installation, to 

ascertain PSNH's need for temporary rates. We first address the issue raised by CLF with 

respect to PSNH's permits to operate the Scrubber. Pursuant to the express language in RSA 

125-0: 11, the Legislature required that PSNH install the Scrubber by July 1, 2013 because, 

according to DES, it was the best known commercially available technology for the reduction of 

mercury. RSA 125-0:11, I and II. The achievement of the directive to install the Scrubber, 

however, is made contingent upon the obtaining of"all necessary permits and approvals from 

federal, state, and local regulatory agencies and bodies." RSA 125-0:13, I. CLF alleged at the 

March 12, 2012 hearing on temporary rates, both through direct argument and cross examination, 

that PSNH did not have the required permits for the disposal of wastewater produced by the 

Scrubber and, therefore, did not have "all necessary permits" as required by the statute. 

At ~e March 12,2012 hearing, PSNH acknowledged that it attempted to secure an 

NPDES permit that would allow it to discharge the Scrubber wastewater directly to the adjacent 

Merrimack River. Tr. 3/12/2012 at 84-85. When it was not able to obtain an NPDES permit that 

would allow such discharges, PSNH sought alternative means to dispose of the Scrubber

generated wastewater. /d. at 85-86. On March 15,2012, in response to the Commission's 

request that PSNH provide evidence that it had sought and obtained any needed industrial 
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wastewater indirect discharge authorization, PSNH stated that it had initially sought approval 

from DES for indirect discharges in May 2011. See Exhibit 10. Accompanying its response, and 

included in the record as Exhibit 10, are copies of documentation showing that PSNH obtained 

authority to bring partially treated wastewater to municipal treatment facilities in Concord, 

Allenstown, Hooksett, and Manchester, New Hampshire and Lowell, Massachusetts, as well as 

to a DES operated facility in Franklin, New Hampshire. Mr. Smagula testified that the Company 

had brought shipments of wastewater to some but not all of those facilities following primary 

treatment on site. Tr. 3/12/2012 at 69. In its memorandum, CLF conceded that "[b]ased on 

recently provided Exhibit 10, it appears PSNH has obtained permits necessary to dispose of' the 

Scrubber wastewater. CLF nonetheless contends that "PSNH should explain why it is necessary 

to ship wastewater for treatment and disposal at private, out-of-state facilities, the amount of 

wastewater being disposed of at such facilities and the cost." Memorandum of Conservation 

Law Foundation at 6. 

PSNH has already provided an explanation for its decision to manage Scrubber 

wastewater by obtaining authorization to ship partially-treated wastewater to the facilities 

identified by the Company in Exhibit 10. We do not agree that, for purposes of temporary rates, 

PSNH must also explain its selections of disposal locations or provide bills of lading of 

wastewater shipments to determine whether the Company held all permits needed to place the 

Scrubber .into service. 8 Certainly the prudence of costs incurred for such shipments will be an 

element of the permanent phase of this proceeding. For purposes of temporary rates, however, 

we conclude that the evidence produced by PSNH and on file with the Commission, including 

the documents contained in Exhibit 10, is sufficient to demonstrate that PSNH obtained the 

1 We recently reached the same conclusion in response to CLF's motion to compel certain responses from PSNH in 
this docket. See Public Service of New Hampshire, Investigation of Merrimack Station Scrubber Project and Cost 
Recovery, Order No. 25,334 (Mar. 12, 2012) at 10. 
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required wastewater permits for operation of the Scrubber facility as required by RSA 125-0:13. 

Whether the Company is in compliance with those permits may be determined by DES, the 

agency with jurisdiction over the wastewater permitting issues. 

In its argument against temporary rates, Sierra Club contended that the Company is not 

entitled to establish temporary rates to recover Scrubber costs because, in Sierra Club's 

estimation, PSNH has not shown that the Scrubber is used and useful. According to Sierra Club, 

the purpose of the Scrubber was to comply with RSA Ch. 125-0, which requires that the 

Scrubber reduce mercury emissions by at least 80 percent. RSA 125-0:11, III. Sierra Club 

argued that PSNH has not provided documentation of the mercury reduction and without such 

documentation, the Company's petition does not meet the burden to establish temporary rates. 

We disagree. 

RSA 125-0:11 requires PSNH to build the Scrubber to reduce mercury and states that it 

is in the public interest to "achieve significant reductions in mercury emissions at the coal

burning electric power plants in the state." RSA 125-0:11, I. The statute directed the 

construction of the specific technology PSNH installed at Merrimack Station, stating, "[t]he 

department of environmental services has determined that the best known commercially 

available technology is a wet flue gas desulphurization system, hereafter 'scrubber technology,' 

as it best balances the procurement, installation, operation, and plant efficiency costs with 

projected reductions in mercury and other pollutants from the flue gas streams of Merrimack 

Units I and 2." RSA 125-0:11, II. According to RSA 125-0: 13, I, the Scrubber at Merrimack 

Station is to be installed no later than July 1, 2013 and the mercury emitted from the plant is to 

be "at least 80 percent less on an annual basis than the baseline mercury input, as defined in RSA 

125-0:12, JII, beginning on July 1, 2013." RSA 125-0:13, II. 

APP 368 



DE 11-250 

!) 

-24-

The Legislature anticipated that the Scrubber would have to operate for a period of time 

before the actual degree of mercury reduction is known. See RSA 125-0:15 (requiring stack 

tests or other methodology twice per year to determine mercury emissions levels). At hearing, 

Mr. Smagula testified that the initial tests show the Scrubber is reducing mercury as designed, at 

a level "well over" 80%. Tr. 3/12/2012 at 95. No evidence was introduced that contravened Mr. 

Smagula's statement. 9The extent to which mercury emissions are being reduced must be 

determined by DES to ascertain PSNH's compliance with specific statutory reduction 

requirements. The Commission will consider any DES decision on mercury reduction in the 

permanent rate case portion of this proceeding. Because the statute requires an annual reduction 

in mercury (RSA 125-0:13, II) and contemplates a period oftime to reach threshold removal 

levels (RSA 125-0:15--), we do not conclude that establishing temporary rates is contingent 

upon a determination that the Scrubber's performance on the first day of operation had to have 

met the 80 percent requirement. 

Having found no impediment to the establishment of temporary rates, we will now 

determine an appropriate level for temporary rates. RSA 378:27 allows the Commission to set 

rates based on reports of the utility on file with the Commission unless there are grounds to 

question the reasonableness of the data in the reports. We fmd no reason to question PSNH's 

records on file with the Commission, and will set temporary Scrubber cost recovery rates 

accordingly. 

The Company initially sought to establish the ES rate at 9.57 cents per kWh. Exh. 1 at 2. 

PSNH calculated the rate by adding a proposed temporary Scrubber cost recovery rate of 1.18 

9 PSNH filed an updated Progress Report in the instant docket on March 22, 2012 which included correspondence 
and related material indicating that preliminary test results submitted by The Air Compliance Group, LLC, not yet 
subjected to discovery and cross examination, indicate that the Scrubber was reducing mercury emissions between 
97.38% and 97.99%, for an average of97.63% in January and 97.51% in March, 2012. 
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cents per kWh to the existing "base" ES rate. See Exhibit 1 RAB-5 at 1. The Scrubber-related 

"adder" was later revised to 1.58 cents per kWh. Tr. 3112/2012 at 54. 

In setting temporary rates we are cognizant that the recovery should provide for not less 

than a reasonable return on the property being used. We find that Staff has used a logical and 

reasonable methodology to develop temporary rates in a manner that balances all interests and 

concerns. Mr. Mullen based his recommendation, in part, on a comparison of the costs originally 

estimated for the Scrubber ($250,000,000) and the average of the actual gross plant balances 

relating to the Scrubber of ($378,773,000). He used these two sums to calculate a "Temporary 

Rate Cost Percentage" to derive a total revenue requirement amount to be recovered through 

temporary rates. 

Using this methodology, Mr. Mullen calculated a temporary Scrubber cost recovery rate 

of0.98 cents per kWh to be added to an adjusted ES rate of7.7i0 cents per kWh for an overall 

rate of 8. 75 cents per kWh. Mr. Mullen calculated that his recommendation, if adopted, would 

result in a net increase to the overall ES rate of0.44 cents per kWh over the current rate for a 

total adjusted ES rate of 8.75 cents per kWh. Exh 9. at 12. PSNH testified that the amount 

proposed by Mr. Mullen "falls reasonably within the band of recovery options .... " Tr. 3/12/12 

at 56. 

The Staff proposal as a reasonably calculated revenue requirement associated with the 

Scrubber project for recovery through temporary rates. It is well considered, balances the 

interests of the Company and the ratepayers, and has the added benefit of smoothing rates for 

PSNH's ES customers, thus minimizing rate volatility. In addition, Mr. Mullen's analysis 

compares his proposal and that of PSNH, revealing that the Company will achieve a reasonable 

101n this proceeding, PSNH provided updated information to support a reduction in its ES rate to 7.77 cents per kWh 
from the current rate of 8.31 cents per kWh. 
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return on the property, based on its current cost of capital. We therefore approve a temporary 

Scrubber cost recovery rate of0.98 cents per kWh and an adjustment to PSNH's ES rate to 7.77 

cents per kWh which yields a total adjusted ES rate of 8.75 cents per kWh. The adjusted ES rate 

will be effective for service rendered on or after April16, 2012. 

For clarity, we reiterate that upon the determination of the permanent rates attributable to 

the Scrubber addition, any under- or over-recovery will be reconciled back to the establishment 

of temporary rates. Thus, while we establish temporary rates for the Scrubber addition on the 

basis of the information we have available, we anticipate that the parties will engage in a 

searching inquiry to investigate PSNH's permanent Scrubber rates. The actual costs allowed to 

be recovered, as well as the time period during which those costs accrued for future recovery, 

will depend upon fmdings made at the conclusion of the permanent rate portion of this 

proceeding. In order to expedite the full examination of the permanent Scrubber-related rates, 

we instruct Staff to convene the parties to develop a procedural schedule for completion of this 

docket. Discovery on issues relevant to permanent rates should continue even as a schedule is 

being developed. 

Based upon the foregoing, it is hereby 

ORDERED, that Public Service Company of New Hampshire is hereby authorized to 

establish an Energy Service rate at 7.77 cents per kWh and establish a temporary Scrubber cost 

recovery rate at 0.98 cents per kWh for a combined Energy Service rate of 8.75 cents per kWh, 

effective April16, 2012; and it is 

FURTHER ORDERED, that after consultation with the parties, Staff shall report to the 

Commission a proposed procedural schedule; and it is 
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FURTHER ORDERED, that Public Service Company of New Hampshire shall file 

tariffs consistent with this Order within 30 days hereof pursuant to New Hampshire Code 

Admin. Rules Puc 1603.02. 

By order of the Public Utilities Commission of New Hampshire this tenth day of April, 

2012. 

LL__ t ,._.._.~· 
~y ffi;atius 

Chairman 

Attested by: 

Lori A. Davis 
Assistant Secretary 

Michael D. Harrington 
Commissioner 
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STATE OF NEW HAMPSHIRE 
PUBLIC UTILITIES COMMISSION 

DE 11-250 

PUBLIC SERVICE COMPANY OF NEW HAMPSHIRE 

Investigation of Merrimack Station Scrubber Project and Cost Recovery 

Order Regarding TransCanada Motion to Compel 

August 7, 2012 

I. PROCEDURAL IDSTORY 

On November 18, 2011, the Commission opened Docket DE 11-250 to investigate the 

costs of and cost recovery related to the installation of the wet flue gas desulphurization system 

(Scrubber) at the Merrimack Station owned and operated by Public Service Company of New 

Hampshire (PSNH). The Office of Consumer Advocate (OCA) filed a letter on December 12, 

2011 stating that it would participate in the docket on behalf of residential ratepayers pursuant 

to RSA 363:28. On December 23, 2011, the Commission issued a secretarial letter granting the 

motions to intervene filed by New England Power Generators Association, Inc. (NEPGA), 

TransCanada Power Marketing Ltd. and TransCanada Hydro Northeast Inc. (TransCanada), 

Sierra Club and Conservation Law Foundation (CLF). 

On AprillO, 2012, the Commission issued Order No. 25,346 setting a temporary rate to 

allow PSNH to begin to recover costs associated with the Scrubber. 1 PSNH filed testimony 

with associated exhibits on June 15, 2012 related to the permanent rate phase of this docket. 

1 Additional procedural history on discovery conducted during the temporary rate phase of the proceeding can be 
found in Public Service Company of New Hampshire, Order No. 25,334 (March 12, 20 12) and Public Service 
Company of New Hampshire, Order No. 25,361 (May 11, 2012) on PSNH's motion to reconsider Order No. 
25,334. 
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Also on June 151
h, Staff filed a proposed procedural schedule for the permanent rate phase 

which the Commission approved by secretarial letter issued on June 26, 2012. The procedural 

schedule allowed for discovery on a rolling basis through August 31,2012. 

On July 16, 2012, TransCanada filed a Motion to Compel PSNH to respond to certain 

data requests (Motion). PSNH filed an objection to the Motion to Compel on July 26,2012 

(Objection). 

II. STANDARD OF REVIEW 

In addressing a motion to compel discovery responses, we consider whether the 

information being sought is relevant to the proceeding or reasonably calculated to lead to the 

discovery of admissible evidence. See, Investigation into Whether Certain Calls are Local, 

Order 23,658 (2001) at 5. "[I]n general, discovery that seeks irrelevant or immaterial 

information is not something we should require a party to provide." City of Nashua, Order 

24,681 (2006) at 2. In Order 24,681 we stated: 

In the context of civil litigation, New Hampshire law favors liberal 
discovery, see, e.g .. Yancey v. Yancey, 119 NH 197, 198 (1979), and discovery is 
regarded as "an important procedure 'for probing in advance of trial the 
adversary's claims and his possession or knowledge of information pertaining to 
the controversy between the parties."' Johnston v. Lynch, 133 NH 79,94 (1990) 
(citing Hartford Accident etc., Co. v. Cutter, 108 NH 112, 113 (1967)). 
Consistent with Superior Court Rule 35(b) regarding the scope of discovery, we 
require parties to show that the information being sought in discovery is relevant 
to the proceeding or is reasonably calculated to lead to the discovery of 
admissible evidence. 

We review the Motion and the Objection in light of these principles and the statutory 

directive in RSA 125-0:18 that PSNH "shall be allowed to recover all prudent costs of 
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complying with the requirements of the [Mercury Emissions] subdivision in a manner approved 

by the public utilities commission." 

Ill. MOTION TO COMPEL, OBJECTIONS AND COMMISSION ANALYSIS 
REGARDING VARIANCE ISSUE 

A. TransCanada's Requests 

TransCanada·moved to compel PSNH to respond to the following discovery requests: 

From Set 1, TC 1-1, TC 1-2, TC 1-3, TC 1-4, TC 1-5, TC 1-6, TC 1-7, TC 1-8, TC 1-9, TC 1-

10, TC 1-11, TC 1-12, 2 TC 1-14, TC 1-15 and TC 1-16; and from Set 2, TC 2-2, TC 2~3, TC 

2-4, 2-5 and TC 2-6. We will consider in turn each data request subject to TransCanada's 

Motion. 

TC 1-1: 
(Originally numbered TC-01, Q-TC-001 in the Temporary Rates portion of this 
docket) Please provide copies of all economic analyses relied on by PSNH in its 
decision to install a flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. 
Notwithstanding this objection, PSNH responds as follows: 

PSNH was required by law (RSA 125-0: 11-18) to install a wet flue gas 
desulfurization system at Merrimack Station as soon as possible. ("The owner 
shall install and have operational scrubber technology to control mercury 
emissions at Merrimack Units 1 and 2 no later than July 1, 2013." RSA 125-0: 
13, I) The law is not discretionary. 

In its Motion, TransCanada stated that TC 1-1, as well as TC 1-2 through 1-5, TC 1-12 

and TC 1-14 through 1-16, sought PSNH's economic analyses related to the installation ofthe 

Scrubber system and to ascertain whether PSNH considered seeking a variance from the 

2 At the end of its Motion, TransCanada requested that PSNH be compelled to respond to TC 1-13. Based on a 
reading of its Motion at page 3, TransCanada intended that PSNH be compelled to respond to TC 1-12, not TC 1-
13. 
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requirements of the emission reduction goals set by RSA 125-0. The additional data requests 

associated with TC 1-1 are as follows: 

TC 1-2: 
(Originally numbered TC-01, Q-TC-002 in the Temporary Rates portion of this docket) 
Please provide all fuel price forecasts available to PSNH at the time of its initial decision 
to construct the flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. Moreover, 
the information requested is irrelevant to the subjectof this proceeding. 
Notwithstanding this objection, PSNH responds as follows: 

See the response to [TC 1-1] 

TC 1-3: 
(Originally numbered TC-01, Q-TC-003 in the Temporary Rates portion of this 
docket) 
Please identify which of the fuel forecasts in question 2, above, were relied on 
by PSNH in its decision to install a flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. Moreover, 
the information requested is irrelevant to the subject of this proceeding. 
Notwithstanding this objection, PSNH responds as follows: See the response to 
[TC 1-1]. 

TC 1-4: 
(Originally numbered TC-01, Q-TC-004 in the Temporary Rates portion of this 
docket) 
Please provide all fuel price forecasts available to PSNH at the time of 
development of Gary A. Long's letter dated September 2, 2008 to Ms. Debra A. 
Howland Re: Docket No. DE 08-103. 

Response: 
PSNH objects to this question because the information requested is irrelevant 
to the subject of this proceeding. 

TC 1-5: 
(Originally numbered TC-01, Q-TC-005 in the Temporary Rates portion of this 
docket) 
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Please identify all individuals at PSNH or its affiliates, or any consultant to 
PSNH, responsible for conducting economic analyses related to PSNH's 
decision to install a flue gas scrubber at Merrimack Station. 

Response: 
PSNH objects to this question as it is based upon a faulty premise. 
Notwithstanding this objection, PSNH responds as follows: See the response to 
[TC 1-1]. 

TC 1-12: 
(Originally numbered TC-01, Q-TC-013 in the Temporary Rates portion of this 
docket) 
How did PSNH account for the probability that Merrimack Station could be 
required to implement closed cycle cooling at the station in its analyses of the 
economics of installing a flue gas scrubber, given consideration of regulatory 
experiences at other regional and national energy generation facilities? 

Response: 
PSNH objects to this question as the information sought is not relevant to the 
subject of this proceeding; i.e., recovery of the prudent costs of complying with 
the legislative mandate contained in 2006 N.H. Laws, Chapter 105, "AN ACT 
relative to the reduction of mercury emissions." In addition, the question 
requires speculation regarding future regulatory actions ofNHDES and/or 
USEPA. 

TC 1-14: 
(Originally numbered TC-0 1, Q-TC-0 15 in the Temporary rates portion of this 
docket) 
Did PSNH give any consideration to whether to seek a variance from the mercury 
emission reduction requirements ofRSA 125-0 as authorized under RSA 125-
0:17? 

Response: 
PSNH objects to this question, as it is based upon a faulty and erroneous 
interpretation of the law. Notwithstanding this objection, PSNH responds as 
follows: 

There was no need for PSNH to seek any variance from NHDES under either 
RSA 125-0: 17 sections I or II, because, I. the scrubber was successfully placed 
into service prior to the statutorily mandated date of July 1, 2013 (RSA 125-
0: 13, I); and, 11. an alternative reduction requirement was not necessary as the 
scrubber meets all of the statutorily mandated emissions reduction requirements 
set forth in RSA 125-0:13. 
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TC 1-15: 
(Originally numbered TC 01, QTC-016 in the Temporary Rates portion of this 

docket) If the response to question 15 is in the negative, please state the basis for 
your response. 

Response: 
See the response to [TC 1-14]. 

TC 1-16: 
(Originally numbered TC-01, QJ'C-0 17 in the Temporary Rates portion of this 
docket) 
If the answer to question 15 is in the affirmative please explain the process 
which PSNH used to decide whether to seek the variance, which employees of 
PSNH were Involved in such decision, and provide any and all correspondence, 
working papers and documents related to such consideration. 

Response: 
See the response to [TC 1-14]. 

TransCanada said that PSNH's unresponsive or incomplete responses appear to be based 

on an argument that the law mandates the use of the wet flue gas desulphurization technology 

and that PSNH could not evade this requirement, thus relieving PSNH from the obligation to 

respond to these questions. TransCanada argued that PSNH's objection based on relevancy 

ignores the ability, and from a prudence perspective the responsibility, that PSNH had to 

consider seeking a variance pursuant to RSA 125-0: 17, which includes technological or 

economic infeasibility as the basis for a request for a variance. 

RSA 125-0: 17 reads as follows: 

The owner may request a variance from the mercury emissions reduction requirements 
of this subdivision by submitting a written request to the department. The request shall 
provide sufficient information concerning the conditions or special circumstances on 
which the variance request is based to demonstrate to the satisfaction of the department 
that variance from the applicable requirements is necessary. 

I. Where an alternative schedule is sought, the owner shall submit a proposed schedule 
which demonstrates reasonable further progress and contains a date for fmal compliance 
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as soon as practicable. If the department deems such a delay is reasonable under the 
cited circumstances, it shall grant the requested variance. 

II. Where an alternative reduction requirement is sought, the owner shall submit 
information to substantiate an energy supply crisis, a major fuel disruption, an 
unanticipated or unavoidable disruption in the operations of the affected sources, or 
technological or economic infeasibility. The department, after consultation with the 
public utilities commission, shall grant or deny the requested variance. If requested by 
the owner, the department shall provide the owner with an opportunity for a hearing on 
the request. 

According to TransCanada, the plain language of the statute gives PSNH the ability to 

seek a variance if and when the project became uneconomic or if the technology designated in 

the law became uneconomic or not the least expensive or most efficient way of achieving the 

emissions reductions required by law. TransCanada asserted that PSNH's responses suggest 

that PSNH believes it had no duty or ability to even look into the possibility of a variance. 

Further, according to TransCanada, PSNH overlooked the plain language of the statutory 

requirement and the Commission's enabling authority establishing the scope of cost recovery. 

Pursuant to RSA 125-0:18, the Commission may only authorize cost recovery through PSNH's 

default energy service charge. TransCanada said that the Commission's prudency review may 

consider the extent to which it was reasonable to believe that the costs of the project could 

feasibly be recovered through PSNH's default service charge. TransCanada also referred to 

Public Service Company of New Hampshire, Order No. 24,914 (November 12, 2008) where the 

Commission stated that RSA 125-0:17 provides a basis for the Commission to consider, in the 

context of the prudence review ofthe Scrubber costs, "arguments as to whether PSNH had been 

prudent in proceeding with installation of the scrubber technology in light of increased cost 
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estimates and additional costs from other reasonably foreseeable regulatory requirements. . " 

Order No. 24,914 at 13. 

B. PSNH's Objection 

In its Objection regarding TC 1-1 through 1-5, PSNH repeated its response to the data 

request, that is, that RSA 125-0: 11-18 requires PSNH to "install and have operational scrubber 

technology to control mercury emissions at Merrimack Units 1 and 2 no later than July 1, 

2013." RSA 125-0:13, I. PSNH argued that the information that TransCanada seeks from 

PSNH does not result in the discovery of admissible evidence. Further, PSNH argued that 

TransCanada mistakenly assumes that PSNH has the liberty to decide whether or not to install 

the Scrubber; rather, the Legislature made the decision that installation of the Scrubber was in 

the public interest and mandated such installation. PSNH stated that it did not rely on economic 

analyses or fuel forecasts in any decision to install the Scrubber-it complied with a statutory 

requirement that it could not circumvent. 

With respect to TC 1-14 through 1-16, PSNH also asserted that TransCanada is 

misguided in its assertion that PSNH had the ability to seek what amounts to a "waiver" of the 

mandate to install the scrubber set forth in RSA 125-0. According to PSNH, RSA 125-0: 17, II 

clearly and expressly applied only to situations "where an alternative reduction requirement is 

sought." PSNH opined that the variance provision does not allow the Department of 

Environmental Services (DES) to waive or repeal the determination of the General Court that 

the installation of the Scrubber is in the public interest or the legislative mandate that the 

Scrubber must be installed to control mercury emissions at Merrimack Units 1 and 2. 
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In further support of its objection, PSNH argued that TransCanada's request is based 

upon a faulty and erroneous interpretation of the variance provision because TransCanada did 

not read the statute in its entirety. PSNH said that RSA 125-0 contains a critical non

severability provision, RSA 125-0:10, which is unusual and should be given careful 

consideration. In fact, according to PSNH, RSA 125-0:10 appears to be the only such statutory 

provision in New Hampshire law at this time. 

C. Commission Analysis 

RSA 125-0:10 states as follows: "No provision ofRSA 125-0:1 through RSA 125-0:18 

of this chapter shall be implemented in a manner inconsistent with the integrated, multi

pollutant strategy or RSA 125-0: 1 through RSA 125-0: 18 of this chapter, and to this end , the 

provisions of RSA 125-0:1 through RSA 125-0:18 of this chapter are not severable." 

According to PSNH, the non-severability provision ensures that a wet flue gas desulphurization 

system will be built at Merrimack Station because it is mandated in and elaborated upon in 

numerous integrated provisions. PSNH asserted that the applicability of the variance provision 

(RSA 125-0: 17) is definitively limited not only by the plain meaning of the provision (limiting 

it to schedule and reduction amount) but also by the non-severability mandate. PSNH insisted 

that the non-severability provision requires the statute to be read as a whole. PSNH argued that 

TransCanada's interpretation ofRSA 125-0:17, the variance provision, would essentially 

nullify the non-severability clause and tum the construction of the Scrubber itself into an option 

dependent on a number of variables. 

The discovery dispute between TransCanada and PSNH regarding the responses to TC 

1-1 through 1-5, TC 1-12 and TC 1-14 through 1-16 raises important questions of law that are 
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necessary for us to consider in ruling on the Motion. Moreover, the resolution of these issues 

may be important in minimizing further discovery disputes involving similar questions and 

responses and in helping refine the scope ofthe docket for purposes ofpre-filed testimony and 

hearing testimony. PSNH and TransCanada have provided arguments regarding the proper 

interpretation of certain provisions of RSA 125-0:11-18, and PSNH has interpreted 125-0:10, 

but no other party has done so. 

Accordingly, we will provide all parties the opportunity to file legal briefs regarding 

their views of the proper interpretation ofRSA 125-0:10, RSA 125-0:17 and the cost recovery 

provisions ofRSA 125-0:18, and how these statutes relate to one another, to the application of 

the standard for discovery of evidence, and to relevance. Without limiting the generality of the 

foregoing, we are specifically interested in the parties' views regarding (i) the types ofvariance 

requests that may be made under RSA 125-0: 17, given that it comprises two sentences followed 

by subsections I and II; (ii) the meaning of the phrases "alternative reduction requirement" and 

''technological or economic infeasibility" in RSA 125-0:17, II; (iii) the duty of PSNH to seek a 

variance from DES under RSA 125-0:17, if any, in order to obtain cost recovery under RSA 

125-0:18; (iv) the meaning and application of the non-severability clause in RSA 125-0:10 for 

purposes of the prudence determination we must make under RSA 125-0:18; and (v) how RSA 

125-0:10 and RSA 125-0:17 relate to one another and to the prudence determination we must 

make under RSA 125-0: 18. 

Briefs will be due by no later than August 28 2012. To accommodate this briefing 

schedule, we will defer ruling on the Motion regarding data requests TC 1-1 through 1-5, TC 1-
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12 and TC 1-14 through 1-16 until such time as we have considered the briefs and issued a 

ruling and we will make any necessary changes to the procedural schedule at a future date. 

IV. MOTION TO COMPEL, OBJECTIONS AND COMMISSION ANALYSIS 
RELATED TO PSNH'S LEGISLATIVE EFFORTS 

The next series of data request referenced in TransCanada's Motion are TC 1-6 through 

TC 1-11.3 

TC 1-6: 
(Originally numbered TC-01, Q-TC-006 in the Temporary Rates portion of this 
docket) Please provide a copy of any document provided to any elected or appointed 
government official in New Hampshire related to its position on achieving legislative 
approval for "An ACT relative to the reduction of mercury emissions" that took effect 
on June 8, 2006. 

Response: 
PSNH was a member of a collaborative group that supported the passage of HB 
1673. See the legislative record for HB 1673 which contains the testimony of 
Terrance Large and Donna Gamache ofPSNH as well as that of former DES 
Air Resources Director Robert Scott in support of the bill. See also the attached 
information responsive to query. 

We fmd that PSNH was responsive to TC 1-6 and we will deny TransCanada's Motion 

with respect to this data request. 

TC 1-7: 
(Originally numbered TC-01, Q-TC-007 in the Temporary Rates portion of this 
docket) 
Please identify any individual employed by or otherwise compensated by PSNH 
to work on its behalf to achieve legislative approval for "An ACT relative to the 
reduction of mercury emissions" that took effect on June 8, 2006. 

Response: 
The enactment of2006 N.H. Laws, Chapter 105, "AN ACT relative to the 
reduction of mercury emissions" involved a collaborative effort which included 
the legislature, the NH DES, environmental organizations, and the Company, 

3 IL is unclear whether TransCanada's motion includes TC 1-6 because, while TC 1-6 is referenced in the text of the 
motion, it is not included on the list of data requests that appears in the prayer for relief. Due to the uncertainty, 
this order addresses TC 1-6. 
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among others. Individuals employed by or otherwise compensated by PSNH 
who directly participated in those collaborative efforts include Donna Gamache 
and Terrance Large. Other Company employees were involved in providing 
information to those directly involved in the collaborative effort 

The Commission has reviewed PSNH' s response to TC 1-7 and finds that PSNH 

provided a substantive response to the question as it relates to the Company's employees; 

however, the response is silent as to persons "otherwise compensated" by PSNH. 

TransCanada' s Motion, therefore, is granted in part to compel response regarding persons 

"otherwise compensated" by PSNH, if any. 

TC 1-8: 
(Originally numbered TC-01, Q-TC-008 in the Temporary Rates portion of 
this docket) 
Please provide detail about how much PSNH spent on outside lobbyists who 
assisted PSNH during the 2006legislative session. 

Response: 
PSNH objects to this response as the information requested is not relevant 
to the subject of this proceeding. Moreover, any lobbying costs incurred by 
PSNH are recovered "below the line" and thus are not included as part of 
the costs sought to be recovered by PSNH in this proceeding. 

This question requests detail on PSNH's expenses for outside lobbyists during the 2006 

legislative session when the General Court enacted the requirement that PSNH install the 

Scrubber According to TransCanada, the costs incurred by PSNH in lobbying for RSA 125-0 

et seq. is a critical topic for discovery in this proceeding because PSNH contends that it had no 

choice but to invest nearly half a billion dollars in public utility rate base on which PSNH earns 

a "healthy return" for its shareholders. TransCanada said that the amount of money that PSNH 

spent on lobbyists should be discoverable to elucidate whether the lobbying may have 

influenced PSNH's contemporaneous investment decisions for the Scrubber. PSNH reiterated 

its response to TC 1-8, that is, the lobbying costs are not relevant to this proceeding. 
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While we do not agree that simply because lobbying costs are "below the line" they can 

never be relevant, we find that the detail regarding PSNH's lobbying costs is not information 

that is relevant to this proceeding nor is it reasonably calculated to lead to the discovery of 

admissible evidence in this proceeding and, therefore, we deny the Motion as it relates to TC 

1-8. 

TC 1-9: 
(Originally numbered TC-01, Q-TC-009 in the Temporary Rates portion of 
this docket) 
Please provide a copy of any document provided to any elected or appointed 
government official in New Hampshire related to its position opposing 
legislative approval for Senate Bill152 and House Bill496 in 2009. 

Response: 
PSNH objects to this question as the information sought is not relevant to the 
subject of this proceeding; i.e., recovery of the prudent costs of complying 
with the legislative mandate contained in 2006 N.H. Laws, Chapter 105, "AN 
ACT relative to the reduction ofmercury emissions." 

The grounds for TransCanada's Motion as to TC l-9 are summarized above in the 

discussion regarding TC 1-8. PSNH's objection to TC 1-9 (and 1-10, below) is based on its 

argument that the legislature's ultimate action is what is relevant for this proceeding, not what 

the legislature considered as part of any deliberations. Senate Bill (SB) 152 would have 

required the Commission to investigate whether the installation of the Scrubber was in the 

interest ofPSNH's retail customers and consistent with the least cost planning and the state's 

energy policy act. House Bill (HB) 496 would have amended RSA 125-0 by limiting PSNH's 

recovery of Scrubber costs from ratepayers to $250 million, the 2006 estimate for costs of the 

Scrubber installation. Both SB 152 and HB 496 were found "inexpedient to legislate" in the 

2009 legislative session, meaning that neither bill became law. TransCanada seeks a copy of 

APP 385 



DE ll-250 - 14-

any documents provided by PSNH to any elected or appointed govenunent official in New 

Hampshire related to PSNH's opposition to both bills. PSNH, in its Objection, argues that the 

requested information is not relevant to this proceeding. 

We disagree with PSNH' s position. On September 2, 2008, PSNH filed a letter with the 

Commission in Docket DE 08-103 which provided an update of the Scrubber installation 

project, and that filing indicated that the cost estimate for the Scrubber had increased from the 

original 2006 estimate of $250 million to $457 million. HB 496 was introduced to limit 

PSNH's cost recovery for Scrubber costs to $250 million and it appears, SB 152 was introduced 

to require the Commission to re-evaluate the installation of the Scrubber technology. As we 

previously observed, the interpretation of RSA 125-0: 17, the so-called variance provision, is 

critical to our ruling on discovery and its relevance to the prudence review being conducted in 

this docket. The responses to this data request could shed light on PSNH's position regarding 

RSA 125-0:17 or other provisions of the Scrubber law, and could produce information relevant 

to the prudence review. Based on the foregoing analysis, we grant TransCanada's Motion as to 

TC 1-9. 

TC 1-10: 
(Originally numbered TC-01, Q-TC-010 in the Temporary Rates portion of this docket) 
Please identify any individual employed by or otherwise compensated by PSNH to work 
on its behalf to oppose legislative approval for Senate Bill 152 and House Bill 496 in 
2009. 

Response: 
PSNH objects to this question as the information sought is not relevant to the subject of 
this proceeding; i.e., recovery of the prudent costs of complying with the legislative 
mandate contained in 2006 N.H. Laws, Chapter 105, "AN ACT relative to the reduction 
of mercury emissions." 
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TC 1-10 requests the identity of outside lobbyists relative to the 2008-2009 legislative 

session. The arguments for and against the Motion are summarized above in connection with 

TC 1-8. We note that PSNH did not object to and responded in part to similar data request, TC 

1-7, relative to the persons employed by or otherwise compensated by PSNH to work on its 

behalf in the 2006legislative session. Although PSNH objected to TC 1-10, we see no reason 

to distinguish the treatment ofTC 1-10 from TC 1-7. Therefore, we grant TransCanada's 

Motion related to TC 1-10. 

TC 1-11: 
(Originally numbered TC-01, Q-TC-011 in the Temporary Rates portion ofthis 
docket) 
Please provide detail about how much PSNH spent on outside registered 
lobbyists who assisted PSNH during the 2009 legislative session. 

Response: 
PSNH objects to this response as the information requested is not relevant to 
the subject of this proceeding. Moreover, any lobbying costs incurred by 
PSNH are recovered "below the line" and thus are not included as part of the 
costs sought to be recovered by PSNH in this proceeding. See NH Code 
Admin. Rule Puc 310. In addition, lobbying reports required by RSA Chapter 
15 are publicly available from the Secretary of State. 

TC 1-11 is identical to TC 1-8 except that it asks for PSNH's lobbying costs during 

the 2009 legislative session when SB 152 and HB 496 were before the Legislature. Detail 

regarding PSNH's lobbying costs will not produce any relevant information that could be 

admitted as evidence in this proceeding and, therefore, we deny the Motion as it relates to 

TC 1-11. 

TC 2-2: 
Please provide copies of any and all correspondence that PSNH had with DES 
that pertains to question # 1 above. [TC 2-1 asked for documents used as the 
basis for the original scrubber cost estimate that PSNH provided to DES 
Commissioner Michael Nolin]. 
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Response: 
There is no correspondence between PSNH and NHDES on scrubber costs. 

In its Motion, TransCanada references a January 12, 2006 letter from DES 

Commissioner Michael Nolin to the Science, Technology and Energy Committee relative to 

HB 1673, the legislation which required the installation of Scrubber Technology at 

Merrimack Station. The letter, at page 2, states as follows: "Based on data shared by PSNH, 

the total capital cost for this full redesign will not exceed $250 million dollars. . ." Although 

TransCanada specifically requested "all correspondence," we are not inclined to deny the 

Motion for TC 2-2 because the details of any "data shared" with DES may be relevant to this 

proceeding. If we did deny the Motion, TransCanada could merely submit a rewritten 

question which asked in more general terms for PSNH to provide the "data shared" with DES 

which we would grant. For the sake of administrative efficiency and to assure the orderly 

conduct of this proceeding, we will grant the Motion as it pertains to TC 2-2 and require 

PSNH to provide as a response all presentations, data or other documents that it shared with 

DES to support the estimate of $250 million. 

TC 2-3: 
Please provide copies of any and all documents that PSN H or any of its 
employees, officials, representatives, agents or lobbyists provided to DES, any 
legislator or any state official to support the statement in DES Commissioner 
Michael Nolin's January 12, 2006 letter to the House Science, Technology & 
Energy Committee in support ofHB 1673 to the effect that the costs of the 
scrubber will be fully mitigated by the savings in S02 emission allowances. 

Response: 
PSNH has never claimed that the cost of the scrubber will be fully mitigated by 
the savings avoided in the purchase of S02 emissions allowances. 
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In its Motion, TransCanada insisted that PSNH did not fully respond to the question. 

PSNH's objection is based on the fact that it has already responded to "these questions" (sic}, 

and, therefore, its inclusion in the Motion is inappropriate. Although PSNH states that it 

never claimed that the cost of the Scrubber would be fully mitigated by the savings avoided in 

the purchase of S02 emissions allowances, it is reasonable to conclude that PSNH provided 

some information to the Legislature or to DES regarding avoided purchases of S02 allowances 

and how those avoided purchases would affect the costs of the Scrubber. Our investigation of 

the Scrubber and PSNH's prudence in incurring those costs is the purpose of the instant 

proceeding. We find that the answer to TC 2-3 may result in relevant information that could be 

admitted as evidence in the proceeding and, therefore, we grant the Motion as it relates to TC 2-

2. We require PSNH to provide as a response all presentations, data or other documents, that it 

shared regarding how the costs of the Scrubber would be affected by the avoided S02 allowance 

purchases. 

The next three data requests that are included in TransCanada's Motion are TC 2-4, 

TC 2-5 and TC 2-6. The data requests are as follows. 

TC 2-4: 
Is it true today that the costs of the scrubber project will be fully mitigated by 
the savings in S02 allowances? 

Response: 
PSNH objects to this question, as it requires speculation. Notwithstanding this 
objection PSNH responds as follows: 

It is impossible to predict what the value of S02 allowances will be in the 
future. It is true that the reduced costs to PSNH's customers by not needing to 
purchase S02 allowances will help mitigate scrubber costs. This benefit has 
changed over time as S02 allowance prices have decreased in recent years and 
will change in the future. 
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TC 2-S: 
If the costs of the scrubber project will not be fully mitigated by the savings in 
S02 allowances, please state in detail when PSNH first became aware that this 
would be the case. 

Response: 
Please see the response to [TC 2-4]. 

TC 2-6: 
Please provide any and all documentation and correspondence that PSNH or 
any of its employees, officials, representatives, agents or lobbyists had with or 
provided to any and all state officials with regard to the fact that the costs of 
the scrubber project would not be fully mitigated by the savings in S02 
allowances. 

Response: 
Please see the response to [TC 2-3 and TC 2-4]. 

PSNH requests that the Motion be denied as it applies to these three data requests 

because TransCanada's Motion does not discuss those questions, thus failing to specify the 

basis of the motion as required by N.H. Code Admin Rule Puc 203.09 (i)(3). We recognize 

this deficiency; however, because these questions may lead to relevant evidence and are 

matters of concern to the Commission, we will not deny the Motion for TC 2-4 through TC 2-

6. To avoid having to revisit an issue that is before us with the present filings, we will defer 

ruling on TransCanada's Motion insofar as it relates to TC 2-4, TC 2-5 and TC 2-6 and 

provide TransCanada the opportunity to make a supplemental filing within 5 business days of 

this order that supports their arguments in favor of discovery. PSNH will have 5 business 

days in which to file an objection to TransCanada's supplement filing 

Based upon the foregoing, it is hereby 

ORDERED, that TransCanada's Motion to Compel is granted for TC 1-9, TC 1-10, TC 

2-2; and TC 2-3; and it is 
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DE 11-250 - 19-

FURTHER ORDERED, that TransCanada's Motion to Compel is granted in part for 

TC 1-7; and it is 

FURTIIER ORDERED, that TransCanada' s Motion to Compel is denied for TC 1-6, 

TC 1-8, and TC 1-11; and it is 

FURTHER ORDERED, that TransCanada will be allowed 5 business days from the 

date hereofto supplement its Motion to specifically address why PSNH should be compelled to 

respond to TC 2-4 through TC 2-6 and PSNH shall have 5 business days to file an objection; 

and it is 

FURTHER ORDERED, that the parties shall have Wltil August 28, 2012, to file legal 

briefs addressing the interpretation of RSA 125-0:1 0 and RSA 125-0: 17 as described herein; 

and it is 

FURTIIER ORDERED, that TransCanada's requests related to the variance issues are 

held in abeyance pending ruling, after review of briefs. 

By order of the Public Utilities Commission ofNew Hampshire this seventh day of 

August, 2012. 

¥~kP Amy . Ignatius ~cite~ 
Chainnan Commissioner 

Attested by: 
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QUESTION PRESENTED 

1. Whether the Public Utilities Commission ("PUC") correctly ruled that it did not have the 
authority to overturn the explicit finding made by the legislature in RSA chapter 125-0 
that the instaJJation of scrubber technology at the PSNH Menimack Station was in the 
public interest. 
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STATEMENT OF THE FACTS AND OF THE CASE 

In 2006, the legislature enacted RSA 125-0:11 through RSA 125-0:18. These sections 

are col1ectively referred to as the "Mercury Emissions" subdivision. The legislature enacted this 

subdivision after receiving significant public comment and testimony. See RSA 125-0:11-18 

(Supp. 2008). The purpose of the subdivision is to reduce mercury emissions from the 

Merrimack Station in Bow, New Hampshire. See RSA 125-0:1 J (Supp. 2008). To achieve this 

goal, the legislature required PSNH to instaJ1 "scrubber technology" at the Merrimack Station no 

later than July 1, 2013. RSA 125-0:13, 1 (Supp. 2008). The legislature -specificaJ1y found that: 

"The insta1lation of[scrubber] technology is in the pubJic interest ofthe citizens ofNew 

Hampshire and the customers of the affected sources." RSA J 25-0:11, VI (Supp. 2008). 

On August 22, 2008, the PUC, by Secretarial Letter, opened an investigation into the 

issue of increased costs related to the scrubber project at Merrimack Station. Stonvfield Notice 

of App., p. 14. 1 As part ofthis process, the PUC examined whether it was necessary for the PUC 

to make a determination wit11 respect to the public interest of scrubber technology installation. 

Jd. at 14-15. To assist in its examination, the PUC requested legal argument fi·om PSJ\TH and the 

Office of the Consumer Advocate. Jd. at 15. On September 19, 2008, the PUC issued a decision 

in which it stated that the PllC lacked the authority to pre-approve installation but retained its 

authority to determine prudence. Jd. at 25. 

On October 17, 2008, Stonyfield Farm, Jnc., et al., filed a motion for rehearing with the 

PUC. Jd. at 28 . In its motion for rehearing, the petitioners claimed that the costs of instaJiation 

had increased dramatically and that this increase merited a re-examination of the legislative 

1 References to the Stonyfield Farm. Inc. et al., notice of appeal filed with this Court on December I I. 2008. shall be 
"Stonyfield Notice ofApp .. p. _ ... 
References to the Stonyfidd Farm. Inc. et al . appendix shall be "Stonvfield Appendix. p. :· 
References to the Stonyfield Farm. Inc. et al. brief shall be "Stonvfield Brief. p. _:· -
References to the State's apPf'ndix shaH be "State's Appendix. p. _ ... 
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finding regarding public interest. See id. at 2'8-35. PSJ\TH had previously made its own 

assertions regarding costs, stating in a letter dated September 8, 2008, that for a project of this 

magnitude, significant preparations must be undertaken long prior to actual installation and that 

dela)~ng these preparations would result in significant cost increases. St<>nvfield Appendix, pp. 

39-40. PSNH asserted that it began significant preparations for the insta11ation of scrubber 

technology at the Merrimack Station shortly after the enacunent of the Mercury Emissions 

subdivision. ld. PSNH objected to the motion for rehearing for these reasons and numerous 

other legal arguments. Stonvfield Notice of App., p. 37. 

1n a decision dated November 12, 2008, the PUC denied the motion for rehearing and 

determined, among other things, that it did not have the authority to overturn the finding of the 

legislature that the installation of scrubber technology was in the public interest. ld. at 49. 

Stonyfield Farm, Jnc., et al. ("Appellants") now appeal that decision. 

... 

..) 
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SUMMARY OF THE ARGUMENT 

The PUC correctly detern1ined that it Jacked authority to ovenum the explicit finding of 

the legislature that the installation of scrubber technology at the Merrimack Station is in the 

public interest. 1 This ruling not only compons with the plain meaning of the specific legislative 

findings described in RSA 125-0: J 1, but also effectuates the purpose of the entire Mercury 

Emissions subdivision which purpo11s to greatly reduce mercury emissions in the immediate 

future by mandating the installation of scrubber technology by 2013. The ruling does not 

undermine the provision in RSA 125-0: l 3 that requires PSNH to obtain aJJ necessary regulatory 

approvals. This provision is both necessary and valid with respect to any approval not based on 

a finding of public interest. The PUC ruling also does not render meaningless RSA 369-B:3-a, 

which continues to apply to cenain other PSNH divestitures and modifications. In addition, the 

legislative history indicates that the legislature did not intend for the PUC to revisit the finding of 

public purpose in RSA chapter 125-0. 

J In this appeal. thc Statr take~ no posit1on with respect to whrthe•· thr mstallation of scrubbe• tec:hnology at 
Merrimack Station i~ uppropriate as a policy maner. TI1 i~ bri~f is imended only to aid in thr interpretation of the 
existinJ! statutory language. 
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ARGUMENT 

J. STANDARD OF REVJEW. 

The PUC ruled as a mat1er of law that it Jacked authority to examine whether the 

instal1ation of scrubber technology at the Menimack Station is in the public interest. Stonyfield 

Notice of App., p. 55. This Court reviews interpretatit>ns of a statute de novo. Mailloux v. Town 

ofLondonderry, 151 NH 555, 558 (2004). 

JJ. THE PUC CORRECTLY RULED THAT IT MAY NOT RE-EVALUATE 
WHETHER THE JNST ALLA TJON OF SCRUBBER TECHNOLOGY AT THE 
MERRIMACK STATION IS IN THE PUBLJC INTEREST. 

A. RSA 125-0 Makes a Clear Determination That the Installation of Scrubbtr 
Technology at the Merrimack Station is in the Public Interest. 

ln matters of statutory interpretation, the Ne''' Hampshire Supreme Court is ··the final 

arbiter of the intent of the legislature as expressed in the words of a statute considered as a 

whole." ln the Mat1er of Baker and Winkler, 154 N.H. 1 B6, 187 (2006). \\1ben interpreting a 

statute, the coun first examines the language of the statute and, where possible, ascribes the plain 

and ordinary meaning of the words use.d. OuJJette v. Town of Kingston. 157 N.H. 604,609 

(2008). "lfthe language used is clear and unan1biguous, [the coun] will not look beyond the 

language of the statute to discern legislative intent."' Tavlor v. Town ofWakefield, 158 N.H. 35, 

39 (2008). 

RSA chapter 125-0 contains clear and definitive language regarding scrubber 

technology. Jn RSA 125-0:11, VI, the statute states: "The installation of[scrubber] technology 

is in the public interest of the citizens ofNew Hampshire and the customers of the affected 

sources.·· RSA 125-0: l 1, VJ (Supp. 2008). Nothing in RSA 125-0:11, or in the remainder of 

RSA chapter l 25-0, indicates that the legislature intended that its definitive statement regarding 

public benefit be restricted or re-analyzed. By using this language, the legislature made a clear 

5 
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detennination regarding the need for scrubber technology at Mer-rimack Station. The PUC, an 

entity created under the auspices of the legislature and endowed with only those powers granted 

to it by the legislature, may not now make a contrary finding. Appeal of Public Service Co., J 22 

N.H. 1062, 1066 ( 1982). Therefore, the PUC correctly determined that it lacked authority to 

analyze whether the instaiJation of scrubber technology is in the public interest. 

B. The PUC's Interpretation Gives Meaning and Effect to All Statutory 
Provisions. 

The PUC's decision gives effect to all relevant statutory provisions. When construing a 

statute, the coun does "not consider the words or phrases in isolation, but rather within the 

context ofthe starute as a whole .. " Chesley v. Harvev Jnd. Inc., 157 N.H . 211,213 (:WOS). "The 

legislature is not presumed to waste words or enact redundant provisions, and every word of a 

statute should be given effect whenever possible." Town of Amherst v. Gilroy, 157 N.H. 275, 

279 (2008). The PUC's interpretation gives effect and meaning to each of the statutory 

provisions in RSA chapter 125-0 as well as those in RSA 369-B:3-a. 

l. T.he PUC's Decision Gives Meaning and Effecl to All of the Findings 
and Purposes Described in RSA l 25-0:1 l. 

As noted above, 125-0:11, Vl, states: "The installation of(scrubber] technology is in the 

public interest of the citizens ofNe,.., Hampshire and the customers of the arfected sources." 

RSA l 25-0: I 1, VI (Supp. 2008). Other provisions of this section either require or are premised 

on the installation of scrubber technology at the Merrimack Station. For instance. RSA 125-

0:1 1 states: 

The requirements of this subdivision will prevent, at a minimum, SO percent of 
the aggregated mercury content of the coal burned at these plants from being 
emiued into the air by no later than the year 2013. To accomplish this objective, 
the best known commercially available technology sha11 be installed at Merrimack 
Station no later than July 1, 2013. 
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RSA 125-0:11, J (Supp. 2008). Similarly, RSA 125-0:1 l, IIJ, which begins with tl1e phrase 

"[ a]fter scrubber teclmology is installed at Merrimack Station," presumes the installation of 

scrubber technology. RSA 1 25-0:1 1, ])) (Supp. 2008). The presumption of scrubber installation 

appears again in RSA 125-0:1 1, V. Final1y, RSA 125-0:11, VJJJ, states ~hat the mercury 

reduction requirements achieved through the mandated scrubber installation "represent a 

thoughtful balancing of cost, benefits, and technological feasibility and therefore the 

requirements shall be viewed as an integrated strategy ofnon-severable components." RSA 125-

0:1 l, V]]) (Supp. 2008). An interpretation of the statute in a manner that mandates scrubber 

insta11ation and limits PUC review of the project best effectuates these purposes and findings. 

2. Tbe PliC's Decision Gins Effect to All Aspects of RSA 125-0:13, 
Jncludiog tbe Pro,·ision Requiring Necessary Regulatory Appro\'als. 

In addition to the provisions ofRSA 125-0:11 listed above, in order to implement the 

findings of the legislature. RSA 125-013, J, dire.cts the following: "The owner shall instaH and 

have operational scrubber technology to control mercury emissions at Merrimack Units 1 and 2 

no later than July 1, 201 3." RSA 125-0:13, 1 (Supp. 2008). The paragraph continues: 

The achievement of this requirement is contingent upon obtaining all nec.essary 
pennits and appro,·als from federal. state, and local regulatory agencies and 
bodies; however, all such regula1ory agencies and bodies are encouragoo to give 
due consideration to the general coun's finding that the installation and operation 
of scrubber technology at Merrimack Station is in the public interest. 

The Appellants argue that this second provision trumps the previously referenced 

findings regarding public need and the mandatory installation requirement at the beginning of 

RSA 125-0:13. J. Appellants argue that both the word "contingent"" and the phrase that 

encourages regulatory agencies "to give due consideration to the general com1's finding•· 

indicate that the initial inquiry regarding the need for scrubber technology is one which the 
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legislature intended to leave open f"Or the PUC. However, in order to give effect to the initial 

sentence in RSA 125-0:13, l, the numerous other references to scrubber technology, and the 

specific legislative finding of public benefit, this contingency provision must be read in the 

context of the entire statute. The decision of the PUC that it may not re-examine the legislative 

finding of public benefit is ~onsistent with the overaJJ statutory context. 

The scope of the "contingency" provision in RSA 125-0:13 is necessarily quite broad. 

Given the scale of the proposed project, many federal, state, and local approvals could be 

needed. These could range from federal regulatory authorizations, to other state pennits such as 

those needed to impact wetlands, to local permissions for zoning. The legislature did not 

determine what other approvals would be necessary for this project. In this case, the legislature 

simply chose not to pre-empt these as yet unidentified authorizations and made sure to specify 

that any other "necessary" authorizations would still have to be obtained. The contingency 

provision in RSA 125-0:1 3 is designed to deal with the many other regulatory authorizations 

that could arise and, in fact, have arisen outside of the issue of whether the scrubber insta11ation 

is in the public interest. The specific legislative finding that the scrubber project is in the public 

interest need not be discarded in order to give the contingency provision effect and meaning. 

3. The PUC's Decision Does Not Undermine the Effec.-ti\'eness of RSA 
369·B:3·a. 

The PUC's interpretation gives meaning to the RSA 125-0 Mercury Emission 

subdivision while still retaining tl1e meaning and effect ofRSA 369-B:3-a. Among other things, 

RSA 369:B:3-a requires the PlJC to examine whether any proposed modification or retirement of 

PSJ\"H fossil fuel or hydroelectric generation assets is in the public interest. RSA 369-B:3-a 

(Supp. 2008). This section applies to aJI PSNll fossil fuel or hydroelectric generation assets. 
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Under the PUC's decision, RSA 369-B:3-a remains effective with r.espect to an PSJ\TJ-J 

divestitures, retirements, and modifications related to any of its fossil fuel and hydroelectric. 

generation assets other than the installation of scrubber technology at Merrimack Station as 

described in RSA 125-0:13. These requirements would not apply to the scrubber project 

because it is the one modification where the legislature has already made a definitive finding of 

public benefit. In other words, RSA 369-B:3-a establishes a general rule with many applications 

and the provisions ofRSA 125-0 establish a narrow exception to this general rule. 

As noted by the PUC, the text of RSA 125-0:18 further bolsters the interpretation that 

RSA 369-B:3-a does not apply to the installation of scrubber technology. RSA J 25-0:18 

specifica11y describes the relationship between RSA 125-0 and RSA 369-B:3-a. RSA 125-0:18 

~ states: "In the event of divestiture of affected sources by the"regulated utility, such divestiture 
~· 

and recovery of costs shall be governed by the provisions of RSA 369-B:3-a." RSA 125-0: J 8 

(Supp. 2008). The PUC correctly points out that the legislature's specific inclusion of this 

provision with respect to divestiture lends funher suppon to the interpretation that, in general. 

the legislature did not intend RSA 369-B:3-a to apply to the scrubber project modification. 

4. The PUC's Derision Rerognizes the Jndh•isible Character of 
RSA Chapter 125-0. 

The PUC"s interpretation of the statute is consistent with the overall statutory scheme. 

First, RSA 125-0:1 1 through J 8. the subdi\'ision entitled "Mercury Emissions," is based solely 

on the installation of scrubber technology at the Merrimack Station. The detailed and intricate 

provisions of the Mercury Emissions subdivision would have no effect if the PUC could ovenide 

the essential finding of the legislature that installation of such scrubber technology is i11 the 

pub1ic interest. 
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Further, the Mercury Emissions subdivision is an integral and indivisible part of the 

multi-pollutant program beginning at section 1 of RSA chapter 125-0 and continuing through 

section 1 8. No provision found in these sections may be implemented in a manner inconsistent 

with its other parts. Specifically, RSA 125-0:10 states: 

No provision of RSA 125-0:1 through RSA 125-0:18 of this chap•er shall be 
implemented in a manner inconsistent with the integrated, multi-pollutant strategy 
of RSA 125-0:1 through RSA 1 25-0:1 8 of this chapter, and to this end, the 
provisions of RSA 125-0:1 through RSA 125-0:JS of this chapter are not 
severable. 

RSA 125-0:1 0 (Supp. 2008). As stated above, the Mercury Emissions subdivision can only be 

implemented if scrubber technology is installed at the Merrimack Station. The effect of not 

implementing this subdivision could have serious consequences for the multi-polJutant program 

as a whole - a program that includes detailed regulatory requirements providing for reductions in 

other pollutants such as NO% and SO,. 

JJJ. THE LEGJSLATIV£ HISTORY SUPPORTS THE FINDING OF THE PUC THAT 
JT MAY NOT RE-EVALUATE WHETHER THE INSTALLATION OF A 
SCRllBBER AT THE MERRJMACK ST ATJON IS IN THE PUBUC INTEREST. 

A. The Legislatin History Indicates that the Legislature Intended That Its 
Derision as to Public Bendit Would be Final. 

"Jf a statute is ambiguous, the Supreme Coun considers legislative history to aid its 

analysis." State v. V!~'hittev, 149 N.H. 463. 467 (2003). As stated previously, the State does not 

believe that these provisions, read in their entirety and given their ordinary meaning, are 

ambiguous. Ho\vever. to the extent the court does believe there is an ambiguity, the legislative 

history demonstrates that the PUC's interpretation of the statute is con·ect. 

The legislature held extensive hearings regarding the adoption of RSA 125-0: J 1 through 

18. During those hearings. the legislature received testimony from many parties including 

Robert Scotl, Director of the Air Division of the New Hampshire Department ofEnvironmental 
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Services ("DES"'). By Jaw, DES is the agency charged with implementing the regu~atory aspects 

of the multi-pollutant program. On April 1 I, 2006, during a hearing before the Senate 

Committee on Energy and Economic Development, Director Scott pro\~ded the following 

testimony in support of House BiB 1673-FN, the bill that was later codified as RSA 125-0:11 

through RSA 125-0: 1 8: 

lt's also been raised, why are we being prescriptive? Why are we in this reguJar 
... in this law to PSNH to put in a scrubber? And J have to take some personal 
responsibility for that; 1 advocated for that myself. Why would I do that? 
Everybody, including myself 1 think agrees that we want to see mer-cury 
reductions, a high level of mercury reductions sooner than later. We know today 
that the installation of scrubbers which have a wonderful benefit of so2 
reductions, also reduce mercury at a high percentage. That is today the best 
technology, especially taking in to account the multi-po11utant benefits that we 
know of. What we wanted to avoid is extra time being given, another year, two 
years of a selection process, what's the best technology, the owner's having to go 
to PUC to convince them that this is rhe best technology, and then perhaps having 
some other company come in and say, "Well, 1 had this new alchemy and I can do 
something even better." That's all fine and dandy, but what we're concerned 
about is we don't want to have this as a method where we're constantly delaying 
the installation. By calling out scrubber technology in the bill, we're signaling 
PSNH from the word go to stan to engineer, design and build scrubber 
technology right away. The bill has in it, within one year of passage of the bill, 
they are required to have all their applications in to us, which means there's a Jot 
of engineering work they have to do. This is starting ... this is in the ground 
writing for the plan. and this is why we did that. 

Stonyfield App. , p. l 12 (emphasis added). Director Scott's testimony indicates that the bil1 was 

drafted in order to prevent PUC review of the installation of scrubber technology. No contrary 

testimony appears in the record. Therefore, to the extent the court finds any ambiguity in the 

statute, the legislative history further supports the PUC's refusal to revisit the legislature's 

finding of public need. 
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B. The Legislati\'e History Does Not Indicate that the Legislature Intended the 
Issue ofPublir Interest to be Re-examined by the PUC if Technology Costs 
Changed. 

The Appe11ants claim that the legislative history favors an interpretation ihat the 

legislature intended the PUC to review the cost of the scrubber and use this information to 

detennine whether installation was in the public interest. l11e legislative history does not support 

this conclusion for several reasons. 

First, it is clear from the testimony that the original price quotation was an estimate only. 

The Fiscal Note for House BiJI 1673-FN states: "PSNH esrimares that the installation will be at 

a cost not to exceed $250 million in 2013 dollars or $197 mil1ion in 2005 do11ars." State's 

Appendix, p. 24 (emphasis added). During the legislative hearing, representative Gene Anderson 

discussed the size ofthe project and noted the "estimated cost at about $270 mBiion dollars." 

Stonvfield Appendix, p. 94 (emphasis added). Nothing indicates that PSNH ever indicated that 

this estimate was a firm price that could never be exceeded regardless of overaJJ market 

conditions. 

Second, neither the language oft11e statute, nor the testimony before the legislature 

indicates that the Mercury Emissions subdivision was created to be contingent on a certain price. 

ln the legislature, there was significant discussion about price and a recognition that delay could 

result in further cost increases. During the hearing before the Senate Committee on Energy and 

Economic Development. for example, Representative Jay Phinizy staled: "And one ofthe things 

that concerns me about extending the time line entirely too far out is whether or not \\'e really 

come into compliance in a reasonable amount of time and whether or not we wi)) come into far 

greater costs further down the line ... Stonvfield Appendix. p. 88. This was one reason why it 

was imperati\'e to begin construction as soon as possible. However, no one offered any 
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testimony suggesting that the statute \J.'Ould be contingent on the cost of the project at the time of 

physical construction. 

Finally, and most important, although legislative history may be used as an interpretive 

aid with respect to ambiguous language, it should not be used to insert language into a statute 

that the legislature chose not to add. In reN.H . Dept. ofTrans., 144 N.H. 555, 558 (1999) 

( c.ourt will look to legislative history as a guide to meaning of statute only if ambiguity requires 

choice); see Town of Amherst v. Gilrov, l 57 N.H. 275, 277· 78 (2008). Here AppelJants do not 

argue that the legislative history regarding cost estimates should be used to interpr-et a specific 

term. See Stonvfield Brief, pp. 10-13. Instead, the Appellants treat the legislative history as if it 

were itself a statutory provision that requires interpretation and implementation. Jd. The court 

should reject this analysis. 

The crux of the Appe11ants' argument does not pertain to the interpretation of the statute 

regarding the PUC's authority. Rather, the Appe11ants appear to suggest that when the 

legislature determined that the scrubber was in the public interest, the legislature acted wrongly 

or based its decision on misinformation. 'Whether or not the legislature correctly decided that the 

.scrubber was in the public interest, however, is not at issue. As the PUC correct1y concluded, the 

legislature did in fact decide that the instaJiation of this technology was in the public interest and, 

therefore, the statute must be implemented according to its terms. Only the legislature may alter 

this finding, and to date. it has not done so. 

CONCLUSlON 

For the reasons stated above, the State respectfully requests this C'oun to affim1 the 

decision of the PliC. 

The State requests oral argument to be presented by K. Allen Brooks ( 15 minutes). 
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HB 16i3-FN- AS INTRODUCED 

2006 SESSION 

HOl"SE BILL 1673-FN 

.-\J\1 ACT l·el11th·c to the reduction of mercw-y emissions. 

06-2816 
06/03 

SPOr-.:SORS: Rep . Ross. Hill£> 3; Rep. Slocum. Hills '6; Rep. Kaen, Straf 'i: Rep. Phinizy, Sull 5: 
Rep. Maxfield. Mel'l' 6: Sen. Green. Di!:=t 6; Sen. Johnl:'on , Dist 2: Sen. Burling, 
Dist 5: Sen. Odell, Diet 8; Sen. Hassan, Dist 23 

COMMITTEE: Science. Technology and Energy 

ANALYSIS 

This bill pro'\;dee fo1· an SO percent reduction of merc\UJ' emissions from coal-burning power 
plant,; by requiring the installation of ~;crubber technology no later thnn July 1, 2013 and i)TO\-idt::s 

economic incenti\'es for l'nrlier installation and g1·eater reductions in emissions. 

E:\-plonation: Matter addt>d to current law appears in bold ;(a lies. 
l\·J;Hti;J' TI"IDO\'Pd fl'OID t'UM'f'nl law appeaJ'l; [iR l'!'BfkPIZ B~HI !!. NeiU.I!.t·~) 

MortF.r which i!' either (n) nll new or (b) I'E'J)enlPd and ret'nac:tPd appPars in l'egulnr t~·pe. 
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HB 16i3-FN- AS INTRODUCED 

STATE OF NEW HAMPSHIRE 

In th.P. )'ear a( Our Lord Tu·o Thcmsond Sir 

A~ .-\C'f l'elativt> to the 1·eduction of mercury emiseions. 

06-2816 
06/08 

Be it EnoctPd by lltt' St•nate and House of Reprcsenlolit't'!S in General Court conuen.ed: 

1 J ~ew Subdivision: Mercury Emh•eione .• ~mend RSA 125-0 by inset'ting after section 10 the 

2 foJlowing new subdivision: 

3 J\.JeJ·cury Emissions 

4 125-0:11 Statement of Pul"pose and Findings. The general court finds that: 

5 I. It i" in the public interest to achieve significant reductions in mercury emissions at the 

6 coal-burning electric power plants in the state m; soon at> possible. The requirements of thi5 

'j e:ubdi'lo-:ision will prE>vent, at a minimum, 80 percent of the aggregated mercury content of the coal 

8 burned at these pl:mt.E from being t>mitted into the air b~· no lat.er than the year 2013. To accomplish 

9 this: objecti\'e, the bet;:l known comml'rcially available tl'chnology shall be installed at .!'\'ll:!lTimack 

10 Station no later than July 1, 2013. 

11 11. The department of t!nvironml'ntal SE'l'\ices has deteJ'mined that the best linown 

12 commercially available technology is a wet fluE' gas deeulphurization syetem, hereafter hscrubber 

13 technolo.n• ;· ae it best balance~ the procurement, installation, operation, and plant efficiency costs 

14 with the projected reductions in mercury and other pol1utants from the 'flue gas streams of 

15 Merrimack Vnits l and 2. Scrubber tE'Chnology achieves significant l'missions reduction benl!fits, 

16 including but not limited to, cost effective reductions in sulfur dioxide, sulfur trioxide, small 

l i particulate matter, and improved visibility (regionQl haze). 

18 Ill. Mter scrubber technology is installed at l\lerrimack Station. and aftl'r a period of 

19 operation has reliably established a consistent level of mercury removal at or greater than 

20 80 percent. thE' departml'nt will en.e:ure through monitoring that that ]e,·el of mer~w:· rl'moval is 

21 suetained, con~l!'tent with the proven operational capability of the fystem at Merrimack Station. 

22 I\'. To ensure that an ongoing and l!'teadfast effort is made to implement practicable 

23 technological or opE'rational solutions to achie,·e signific:mt m~rcw·y reductions prior to the 

24 con~:tructjon and operation of the scruhbl'r technolog:\' at Merrimack Station, the ownE'r of the 

25 affected coal·bmning sow-ces shall \\ ork to b1ing a bout "uch early reductions and Fhall be providE'd 

26 incenti\"es to do l"O. 

•)'" _, V. The ine:talJaticn of scrubber technolo~· will not only reduce mercury E'miseiom 

28 F.ignificantly but wm do so without jeopal'dizing e)ectric reliability and with reasonable coEts to 

29 consumt'J'!t 

30 \'1. The in~tallntion of Elich technology is in the public inU•r,;,l'!l of the .:itjz"'ns of 
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HB 1678-FN- AS INTRODUCED 
-Page!!· 

\11. !\otwithstanding the provision~ of RSA 125-0:1. \1, t.he purchae:e of nll'I'C\lry CJ'l'dits or 

allowanc~s to comply with the mercury reduction requirements of this subdivi~;ion or the sale of 

mercury credits or allowanct>s earned under thie subdh;sion is not in the public interest. 

\1Jl . The mercury reduction requirements set forth in this l:'ubdi\;sion represent a c:uef\11, 

thoughtful balancing of coet, benefits, and technological feasibility and -therefoJ•c the requirements 

shall be viewed as an integTated strategy of non-sevprable components. 

125-0:12 Definitions. In this subdh·ision: 

I. "Affected sow·ces- means existing coal-burning power plant unjts in this state, specifica11y 

MeJTimack Units l and 2 in Bow and Schiller linits 4, 5, and 6 in Port!:DJOUth. 

11. NBaseline mercury t>ruissions" means tht> total annual mercury emisl"ions from aU of the 

affected sources. calcu1att>d in accordance with RSA 125-0:14, H. 

Ill. '·Baseline mercury input" means the total ann\lal mercury input found in the coal used 

by aH of the affected sources, calculated in accordance with RSA 125-0:14. L 

IV. "Owner" means the owner or owners of the nffectt>d sources. 

V. "Scrubber technology" means a wet flue gae desulphurization eystem. 

125-0:13 Compliance. 

I. The owner shaH insU!ll and have operational scrubber technology to control mercury 

emissions at Merrimack l'nitE l and 2 no later than July l, 2013. Th~ achievement. of this 

requirement is contingent upon obtaining all necessary pern1iU: and approvals from fed~ral, state, 

and local regulatory agencieE and bodiee: however, all .such regulatory agencieE and bodies are 

encouraged to give due coneidt>ration to Lhe gene1·al court's fimtin~ that the installation and 

operation of E>crubber technology at Merrimack Station is in the public interest. The ov.-ner shall 

make appropriate irutial filing!.' with the department and the public utilitie!:= commission, if 

applicable, within one year of the effectiYe date of this section, and with any other applicable 

regulatory agency or bod~- in a timely manner. 

II . Total me1·cury emissions from the affected sources shall be at least 80 pE'rcent lees on an 

annual basis than the ha,;eline mercury input. as defined in RSA 125-0:12, 111 , beginning on 

July 1, 2013. 

1ll. P1-ior to July l, 2013, the owner eha]] tl'st and implemE-nt, ns practicable, mercury 

reduction control technologiE's or methods to acruevl' l'Brly reductions in mercury emissions below the 

baselinE' mercur:r emissions. The owner shall report the J'esu]ts of any testing to thl' dl.'panment and 

shall submit a plan for department appro,·al before commE'ncing implt'mentation. 

IV. lf the- nt?t puwer output. ~~~s mt'!"lsurc;d in megawatts) from :\-1errimack Station is r~educed . 

dut- to t.he power consumption rt>quirem£'nts or operational inefficiencie$ of the inEtalled scrllbber 

technoJogy. t.be owner rua,y inn·t;t in r.api t.R] impi'O\'f'llll:nts at ~ferriwack Station th:lt incrcaH" its 

net capability, within tht· requ:remcntE nnd l'!:0Alat;ons of pl'ugrilm~ ..:nfr.1rceublt> by tnt- t=t:uc or 

feders] go,·~:-J·nm~nt. or both . 
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-Page 3-

V. Mercury reductions achieYed tJu-ough the operation of the SCl'ubber technology gJ'eater 

than 80 percent shall be sustained insofar as the proven operational capability ·of the system, at> 

installed, allows. The department, in cont•ultation with the owner, shall determine the maximum 

sustainable l'Ste of mercury emiseions reductions and incorporate such rate as a condition of 

operational permits issued by the department for Merrimack Units 1 and 2. This requirement in no 

way affecte the ability of the owner to earn over-compliance credits a)neistent with RSA 125-0:lG. II. 

vl. The pu1•chase of mercury emissions allowances or <:red its f1·om ony established emi'Ssions 

allowance or credit program shall not be allowed for compliance with the mercury reduction 

requirements ofthis chapter. 

vn. If the mer'"cury reduction requirement of paragraph 11 is not achieved in any year after 

the July 1, 2013 implementation date, and after full operation of the scrubber technology, then the 

owner may utilize early emissions reduction credits or over·compli:mce credits, or both, to make up 

any shortfall, and thereby be in compliance. 

VJII. If the merC\lJ1' reduction requirement of paragraph II iE' not achieYed by the ownel' in 

any yE'ar after the July 1, 2013 implementation date despite the owner's inrtallation and full 

operation of scrubber technology, consiEtent with good operational practice, and the owner's 

exhaustion of any available early emissiom; reduction or O\'er-compliance credits. then the owner 

shall be deemed in violation of this section unless it submits a plan to the department, within 

30 days of such noncompliance, nnd subsequently obtains approval of that plan for achieving 

compliance within one year from the date of such noncompliance. The department may impose 

conditione for approval of E>uch plan. 

125-0:14 Measurement of Baseline Mercury Jnput and Emissions. 

I. Baseline mercury input shall be determined as follows: 

(a) No late1· than the first day of the second month following the effettive date of this 

section, and continuing for 12 monthe thereafter, a 1-epresentative monthly sample of the coal used 

traditionally (not to include trial or test coal blends) by each affected source shall be collected from 

each of the units identifled in subparagraph (b) and analyzed to determine the av.erage mer<:u~· 

content of the fuel for each unit expressed in pounds of mercury input per ton of coal com busted at 

each affected source. The mercury content of the coal derived from these analyses fot· each affected 

source shall be multiplied by the a\·era.ge annual throughput of coal for the period 2003, 2004, and 

2005 (average tone of coal combusted per year) for each respective affected source to yield the 

aYe rage pounds of mercury input per year into each affected source. The ll'Um of these annual input 

pound averages from each affected source shall equal the baseline merc\U'Y input. 

(b) Determination of the mt"rcury content of the coal ehall follow appropriat.e ASTM 

testing procedures fASTM D368.f-Ol). For pw-posee of baseline mercury input determination, coal 

sampling shall occur at MerJ"imack Cnit 1 and llnit 2, and at either Schiller linit 4 m· Unit 6, which 

~hall t't!rve to represent all Schiller unite. At leaet 4 of the samples taken from each of these units 

shall COJ'l'esprmd with the stack tE'sting done at each of these units umler paragraph II. 
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11. Ba~eline mt?rcury emiF.sions shall be determined as follows: 

(n) A minimum of 4 stack t.esu: eh:1ll be conducted at each of the units specified in 

subparagraph 1b) using appropriate testing protocols. to determine a stati::tically valid ave1·age 

mercm·y emissions rate for each unit expressed in pounds of mercury emitted per ton of coal 

combusted at each affected ~;ource. The rate for each affected t:Ource ehaJJ he multiplied by the 

a\·erage annual throughput of coal for the period 2003, 2004. and 2005 (average tone of coal 

combUE;t~d per year) for each respective affectPd source to ~;e)d the average pounds of men:ury 

L'mitt~d per year from each affected Eource. The sttm of these annual emitted pound ave1·ages from 

each affected source shall equal the baeE'line mercury emissions. 

10 (b) For purposes of the bat:eline mercury emissions determination. staclt tests shall be 

11 conducted at Merrimack llnit 1 and l~nit 2, and at either Schiller t~nit .j or Unit 6. which shall eerve 

12 to represent all Schlller unite. Jf mercury emi!;Sions improvements are made or are being made 

13 during the te~ting period. the stack tests t:hall be conducted without the improwmente running at 

14 the time of the teste. 

J 5 Ill. The owner shall pro'";de itF plans to accomplish the testing rPquirt-ments und~r pa1•agrophs 1 
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and 1J to the department for itF appro\'al. ThP owner shall provide written reports to the departo1ent. for 

\'t>riflcation and approval. that include the test re!=ulu: and calculations Ut:E"d to deU>rmine: 

(a) The baseline mercury input . The owner shall submit the l'Pport no la~r than 

1 5 months following the effet1.ive date of thi1:1 section. 

(b) The haH·line mercury emi~;sions. The owner shal1 F.ubmit the report no later than 

18 monthE following the effectivE" date of this section. 

125-0:15 Monitoring of Mercury Emissions.. Prior to the svailabil:ity and operation of 

continuous emistoions monitoring (CEM) toystems, and subsequent to the baseline emissions testing 

under RSA 125·0:14, 11, stack tee:ts or another methodology oppro,•ed by the department shall be 

25 conducted twice per year to determine mercury emission£' leve:ls from the affpcte{) ~;ources. Any stack 

26 te~;ts performed shall employ a federalJy recognized and appro,·ed methodol<1~·, proposed by the 

27 owner and emplo~;ng a test protocol approved by the department. V\llen a federal performance 

28 specifiC3tion tskes effect. and a mercu1·y C'EJ\•l system capob]e of meeting the federal epecifications 

29 becomes S\'aiJable, a mPrcury C'EM system, approved by the department, £:hall be installed at 

30 Merrimack lTnits 1 and 2 and at othPr aff.,cted sources a~; deemed appropriate by the department. 

31 125-0:16 Economic Performance Incentive~;. 

32 J.(a) The department :;hall iss\.te to the owner early emissions J'eduction credits in Lhe form of 

33 credite or fractions .therl'-of fm· each pound of mercw:· or fraction thereof reduced below the bas£-line 

3~ mercury Pmist;ions. on an :mnual baeis. in thE- pe:~·iod p•·iol' LO July l, 2013. Re~tio:: of early re-ductions 

35 credjts t.o po.mds of mt>rcury reductd i'hall be 3:: follows: 1.5 credit~ per pound reduc~;d prior to Ju.ly 1. 

36 2008; 1.25 crt-diU: per pound for l't-d ut'tiom.: between ,Ju]~- 1. 2008 :md December 31. 2.Ql 0: and 1.1 

3'; t:rf'diU' pE>r pound for rl'ducticns hNween Janua~, 1. 20J 1 iind J\1ly l. 2013. 
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Reductions shall be calc\Jlated baeed upon the results of stack tests conducuod, 

measurement by continuous emission o1onitoring, or other methodology appro\·ed by the department 

to confiru1 emissions dt1ring the timf of operation of mercury reduct.ion technology. Early emissions 

reduction credits may be banked by the owner OJ' utilized after July l, 2013 to meet the reduction 

requirenHmt of RSA 125-0:13, 11 ae allowed under RSA 125-0:13. \1J. Early emissions reduction 

credits are not sellable or transferable to non-affected sources: howeve1·. upon the July 1, 2013 

compliance date. the owner may request a one-for-one conve1·sion of early emission~ reduction credits 

to over-compliance credits. 

(c) Should a federal rule applicable to mercury emissions at one or more of the affected 

1:1ources be enacted with an implementation date p1ior to July l, 2013. then early redttttion credits 

may only be earned for emission:; reductions that. exceed the level required by the federal rule of the 

affected sources in aggregate or the ba~eJine mercury emissions level, whiche"er is lower, ol the 

same ratios listed in subparagraph (a). 

(d) Ea1·ly emieeions rt'duction creditE shall not be used for compliance with the 

requirement of RSA 125·0:13, Jl prior to the installation of ~;crubber technology, and shall not be 

used as a means to delay the installation of the scrubber technology. 

ll .(a) The department shall if.le;ue to the owner O\'er-compliance credit.!:1 in t.he form of crt>dits 

or fractions thereof fo1· each pound of n1ercury or fraction thereof reduced in excesf of the emissions 

reduction requirement of RSA 125-0:J 3, 11, on an annual basis, following the compli3nce date of 

July J, 2013. The r3tios of over-compliance credit:; to excese po\mds of mer-cury rt'duced shaU be as 

follov.·s: 0.5 credits per pound reduced for reductions between SO and 85 percent: l credit per pound 

reduced for reductions between 85 and 90 percent reduction; and l .5 credits per pound reduced for 

reductions of 90 percent or greater. O,·er-compliance credit.E may be banked for future use. The 

requirements of RSA 125-0:13, V shall not alter the emissions levels at which over-compliance 

credits are earned. 

(b) Should a federal rule applicab11.' to mercury emistrion£' at one or more 9f the affected 

sources be t>nacted, then o\·er-compliance credits ma~; only be eaml'd for emissions reductions that 

e:sceed thl' le\·el requil'ed by the federal J'ule of the affected sources in aggregate or the requirt!o1ent 

ofRSA 125-0:13.11, whichever is lower, at the same 1·atios listed in EUbparag:raph ia). 

(c) At the requeEt of the owner of an affected source. 0\·er-compliance credits may be 

surrendered by the owner to the department and 802 allowances .ohall be trans:ferrcd to the owner 

at a rate of 55 t.ons S02 allowances for every one over-compliancE' cr~dit. 'fnmefr<r shalJ be lirui1.e·d to 

a maximum of 20.000 total tons S02 allowances tranefened in a given yl'ar. defind A~ thE' ~\liD of all 

S02 R11owance~ recr<iYE·d by the affected ~our~:e~ undt>r RSA 125·0:4. TVia)r:!) :md 1V(a)(3). and under 

this ~ubparagraph. S02 allowances shall be credited to the affected sources· account.E in the 

!allowing year in accordance with H.S.-\ 125-0:4, JVia)C4). 

]25-0:J'; \"sriances. The ownE'r may requests ,·ariance from the mt:rcury emist:ions J'C'duction 

J't>quiremE-nte of thi!' ~ubdivi!.'ion by submitting a writt{;n reque!.'t to the department. The rt>queH 
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shall provide f:ufficient information concerning the condition~: or special circumstances on which the 

variance request is based t.o de-monstrate to the sntisfac~ion of the department that \'aJ'iance from the 

applicable requirements is nt>cessary. 
l. Where an alternative schedule is sought. the owner shall Sltbmit a proP'osed schedule 

which demonstrates rea~;onable further progress and contains a date for final compliance m; soon as 

practicable. 1f the department deems such a delay is reasonable under the cited circumstances, jt 

shall grant the requested variance. 

11. Where an alternative reduction requirement is sought, the owner shall submit 

information to substantiate an energy supply crisis. a major fuel -disruption, an unanticipated or 

una"oidable disruption in the operations of the affected sources. or te--chnological or economi-c 

infeasibility. The department, after consultation vdth the public utiHties .commission, shall grant or 

deny the requested variance. 1f requested by the owner, the department shall pro,;de the owner 

with an opportunity for a hearing on the request. 

125-0:18 Cost Recovery. If the owner is a regulated utility, the owner shall be allowed to 

recove1· via regulated rates olJ prudent costs of complying with the requiremt>nt.E of this eubdh-i~:ion 

in a manner approved by the publi_c utilities commie;sion. 

2 Repeal. The following are repealed: 

I. RSA 125-0:3. JJJ(c). relaHve to an annual cap applicable to total mercury emissions. 

Il. RSA 125-0:4, JV(d), relative to the \.lee of future mercury allowances to meet a portion of 

the emission cap for mercury. 

3 Compliance Dates: :!\1ercury Emissions Excluded. Amend REA 125-0:9 to read as follows: 

125-0:9 Compliance Dates. The owner or operator of each nffected source shall comply with the 

provisions of this chapter, e:xclu.ding the subdit,ision on. mercury emissions, RSA 125-0:11 

throu.gh 125-0:18, by December 31, 2006. 

4 Effective Date. This ad shall take effpct 30 da~·e after passage. 
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HB 1673-FN- FlSCAL NOTE 

relative to the reduction of mercury emissions. 

FISCAL IMPACT: 

LBAO 
06-2816 
12112/05 

The Department pf Environmental Sen-ices and the Public Utilities Commission stated this bill 

will have an indeterminable impact on state, county and local expenditures in future years. 

There will be no fiscal impact on state, county and local revenue. 

METHODOLOGY: 

The Department of Environmental Sen-ices (DES) and the Public t:tilities Commission (PUC) 

E:tate this bill intends to reduce mercury emis~iom; from Merrimack Station, a coal burning 

electric generation plant in Bow, New Hampshire, currently owned by Public Service Company 

of New Hampshire (PSNH). As required, PSNH would install a wet flue deeulphurization 

scrubber system at the plant. The technology would significantly reduce the plant's sulfur 

dioxide emissions and is expected to reduce the plant's mercury en1issions by at least 80%. The 

equipment is to be instal1ed no later than July 1, 2013. PSNH estimates tha_t the installation 

will be at. a cost not to exceed $250 million in 2013 dollars or S197 million in 2005 dollars. Any 

rate impact, therefore, would most likely be felt after the period of time identified in this fiscal 

note. In assessing the rate impact for the control equipment, the $250 million would be offset to 

some degree by savings resulting from PSI\"H's reduced, need to purchase sulfur dioxide 

allowances, and additional revenues, as PSNH would be able to sell ex-cess sulfw· dioxide 

allowances if it achieves greater than 80% mercury reduction. Base~ on PSNH"s estimates, the 

cost charged to the state, counties and localities in the fust year of operation of -the r;ct·ubber 

system would he approximate)~· $1.9 million. Mter 10 years of operation, those entities would 

experience a net sa\;nge of approximately $500,000 per year. PSNH analyzed 3 different cost 

impact scenarios ba$ed on a low ($573fton), moderate ($1,073/ton), and h~gh ($1,5731ton) S02 

nllowance price. DES states that the current price exceeds $1,400/ton. At the current price, 

oYer the 10-year time period. the project should result in net savings to PSNH. 
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