DE 01- 090
PuBLI ¢ SERvI CE CovwANY OF NEw HAMPSHI RE

Petition for Approval of Renegotiated Power Supply
Arrangenents wi th Bio-Energy Corporation

Order Approving Stipulation of Settlenent

ORDER NO 23, 816

Cct ober 19, 2001

APPEARANCES: Robert A. Bersak, Esq. for Public
Servi ce Conpany of New Hanpshire; M chael J. Blasik, Esqg. and
Ni xon Peabody LLP by Robert L. Dewees, Esq. for Edison M ssion
Mar keting and Trading, Inc.; Browm, Oson & Wlson, P.C. by
Robert A. O son, Esq. for Bio-Energy Corp.; Jasen A Stock for
t he New Hanpshire Ti nberl and Owers Association; Meredith A
Hatfield, Esq. for the Governor's Ofice of Energy and
Community Services; Ofice of Consunmer Advocate by M chael W
Hol mes, Esg. on behalf of residential ratepayers; and Donald
M Kreis, Esg. for the Staff of the New Hanpshire Public
Utilities Conm ssion.
l. PROCEDURAL HI STORY

Publ i c Service Conpany of New Hanpshire (PSNH) began
this proceeding on April 19, 2001 by filing with the New
Hanpshire Public Uilities Comm ssion (Comm ssion) a petition
seeking its approval of a renegotiated power purchase
arrangenent concerni ng Bi o- Energy Corporation (Bio-Energy).
Bi 0- Energy operates a 9 negawatt wood-fired cogeneration
facility in West Hopkinton, New Hanpshire. Pursuant to the
federal Public Utility Regulatory Policies Act (PURPA) and the
New Hanpshire Limted Electrical Energy Producers Act (LEEPA),

t he Comm ssion on June 25, 1985 entered a Rate Order approving
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an agreenent whereby PSNH is obligated to purchase energy and
capacity from Bi o- Energy through June 2015. See Bi o- Energy

Cor poration, 70 NH PUC 557 (Order No. 17,687, June 25, 1985).

As required by PURPA and LEEPA, the rates approved in 1985
were based on PSNH s then-current avoided costs, i.e., "the
increnental costs [to PSNH of electric energy or capacity, or
both which, but for the purchase from [Bi o- Energy, PSNH woul d
generate itself or purchase from another source.” I1d. at 559
n.3 (citation omtted). Those rates are significantly above
current regi onal whol esal e market rates.

The instant petition concerns two agreenents. The
first is between PSNH and CP Power Sal es Seventeen, L.L.C. (CP
Sevent een), a special -purpose affiliate of Edison M ssion
Mar keting and Trading, Inc. (EMMI).! The second agreenent is
bet ween CP Seventeen and Bi o-Energy. Under its agreenent with
Bi o- Energy, CP Seventeen woul d acquire the existing power

agreenent between Bi o-Energy and PSNH for an agreed-upon

' EMMI, in turn, is a wholly owned subsidiary of Edison
M ssion Energy (EME), whose parent conpany is Edison
I nternational, owner of Southern California Edison. According
to EMMI, certain provisions in EME's articles of incorporation
and by-laws insulate EME fromfinancial difficulties
experienced by its parent as a result of the difficulties that
have beset the electric industry in California over the past
year. EMMI is in the business of power trading, risk
managenent, fuel marketing and third-party power contract
restructuring of the type at issue in this proceeding.
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paynment to Bio-Energy. In turn, CP Seventeen and PSNH have
agreed that CP Seventeen would supply PSNH wi th the whol esal e
energy fornmerly furnished by Bio-Energy, at prices
significantly | ower than those approved in the 1985 Rate
Order. The agreenent between CP Seventeen and PSNH furt her
calls upon PSNH to enter into an Anended and Rest at ed
| nt erconnection Agreenent that would permt Bio-Energy to sel
its power into whol esale markets via PSNH s transm ssion
facilities.

The Commission initially treated this docket as
consolidated with proceedings arising out of two simlar
petitions filed by PSNH on the sane date: Docket Nos. DE 01-
089 (concerning Henphill Power and Light Conpany) and DE 01-
091 (Whitefield Power and Light Conpany). Pursuant to an
Order of Notice entered on June 5, 2001, parties seeking
i ntervenor status were required to submt a petition to that
effect by June 12, 2001 and a Pre-Hearing Conference was
schedul ed for June 15, 2001. The O fice of Consunmer Advocate
(OCA) entered an appearance on behal f of residential
rat epayers, pursuant to RSA 363:28. The Pre-Hearing
Conf erence took place as schedul ed and the Conmm ssion granted
timely intervention petitions submtted by the New Hanpshire

Ti nberl and Oamers Associ ation (NHTGA), EMMI, Bio-Energy and
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the Governor's O fice of Energy and Conmunity Services (ECS)
See Order No. 23,763 (August 23, 2001).

Fol l owi ng the Pre-Hearing Conference, the parties
and Comm ssion Staff (Staff) submtted a proposed procedural
schedul e that woul d have resulted in a hearing conducted in
all three dockets on Septenber 6, 2001. A series of
prelimnary disputes related to discovery, docunent
confidentiality and interventions in Docket No. DE 01-091
pronpted a request fromthe parties and Staff for a delay in
all three proceedings.

On August 23, 2001, the Conmm ssion entered Order No.
23,763. This Order granted a joint request of PSNH and EMMI
for confidential treatnment of the agreenent between PSNH and
CP Seventeen in this docket, as well as two simlar agreenents
in the conpani on proceedings. As granted, the notion for
confidential treatnment also included exhibits detailing the
proposed restructuring of the existing power supply
agreenents. The Comm ssion also deferred a notion to conpel
di scovery submtted by the NHTQA. 2 Finally, the Comm ssion

approved a revised procedural schedule that called for a

2 Oder No. 23,763 also denied a notion to conpel the
addition of certain additional parties in Docket No. DE 01-
091. The issues that arose in connection with that notion are
not gernmane to this docket.
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period of discovery followed by nerits hearings in all three
dockets on Cctober 22 and 23, 2001.

On Septenber 12, 2001, the parties and Staff
appeared for a hearing in connection with the NHTOA's notion
to conpel discovery. Hearings Exam ner Edward N. Danon
presided at the hearing and ultimately submtted a report and
recomendati on on Septenber 28, 2001. As noted in M. Danon's
report, the crux of the NHTOA s discovery notion was its view
that it should not be required enter into a confidentiality
agreenent with PSNH in order to gain access to certain
docunents for which PSNH had al ready obtained or was seeking
confidential treatnment by the Conm ssion. M. Danon
recommended denial of the NHTOA notion as well as the granting
of two pending notions of PSNH and EMMI for confidenti al
treatment. The Conm ssion voted to adopt the hearing
examner’s report at its public neeting on Cctober 18, 2001.

Di scovery proceeded according to the schedul e
established in Order No. 23,763. On Cctober 10, 2001, PSNH
filed a Settlenent Stipulation to which all parties except ECS
had agreed, resolving all outstanding issues with regard to
t he Bi o- Energy proceeding. Wth the agreenent of the parties,
and in the interest of capturing additional ratepayer savings

associated wth the renegotiated arrangenents w th Bi o-ener gy,
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t he Comm ssion advanced the date of the nmerits hearing in this
proceedi ng to Cctober 15, 2001. The hearing took place as
reschedul ed; Stephen Hall of PSNH testified in support of the

Stipulation of Settlenent.

1. POSITIONS OF THE PARTI ES AND STAFF

A Publ i c Servi ce Conpany of New Hanpshire

PSNH submtted the pre-filed testinony of Messrs.
Stephen Hall and S.B. Wcker, Jr. in support of the original
petition. They began by explaining why PSNH opted to use a
third party for the renegotiation of its power purchase
arrangenments with Bi o-Energy, Witefield Power and Light and
Henphi Il Power and Light. According to Messrs. Hall and
W cker, EMMI has experience in transactions of this sort that
PSNH | acks and PSNH wanted to provide a "signal" to the
i ndependent power producers "that it was serious in its
negoti ations, and the use of a third party whose notivation
was to close a deal was a denonstration of PSNH s conmi t nent
to the negotiation process."

The PSNH wi t nesses then addressed the savings to be
achi eved under the renegotiated arrangenent. They pointed out
t hat, because PSNH woul d conti nue to purchase from CP

Sevent een the sane anount of energy it currently purchases
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fromBi o Energy, the savings wll be the price differenti al
adjusted for the estimted val ue of Bio-Energy's capacity,
whi ch woul d not be replaced by CP Sevent een.

Messrs. Hall and Wcker point out that, by statute
and pursuant to the PSNH Restructuring Settl enent Agreenent
approved by the Conmm ssion in Docket No. DE 99-099, PSNH woul d
retain 20 percent of the savings and the remai nder woul d be
passed through to ratepayers by reducing PSNH s recoverabl e
stranded costs. According to Messrs. Hall and Wcker, PSNH
proposes to cal cul ate the savings achieved in each quarter and
then add its 20 percent share to what are defined under the
PSNH Restructuring Settlenment Agreenent as "Part 2" stranded
costs, which are fully recoverable by the Conpany.

According to Messrs. Hall and Wcker, Bio-Energy
does not presently have the right to sell at |east 10
megawatts of energy and capacity to PSNH. Therefore, they
assert, Bio-Energy is not a "listed facility" wthin the
meani ng of RSA 362-A:4-c and thus the proposed renegotiation
is not subject to the restrictions inposed by that statute.

Next, Messrs. Hall and Wcker take up the factors
that the Conm ssion is required to consider in assessing the
petition pursuant to RSA 362-A:8, Il. Those factors are:

(1) The econom c inpact upon the state, including,
but not limted to, job I oss or creation through the
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utilization of indigenous fuels for electric
generati on.

(2) The community inpact including, but not limted
to, property tax paynents and job creation.

(3) Enhanced energy security by utilizing m xed
ener gy sources, including indigenous and renewabl e
el ectrical energy production.

(4) Potential environnmental and health-rel ated
i npacts.

(5) The inpact on electric rates.

I n addressing these factors, Messrs. Hall and W cker
i nvoke a series of findings made by the Legislature. See 1996
Laws 129:1, Il (legislative finding, in connection with
enactnment of Electric Uility Restructuring Act, that New
Hanpshire's "extraordinarily high electric rates" di sadvantage
all customer classes and that "these high rates are causing
busi nesses to consider relocating or expanding out of state
and are a significant inpedinment to economc growh and new
job creation in this state"); RSA 369-A:1, X(g) (determ ning
in 1999 that "further renegotiations” between PSNH and seven
i ndependent power producers, including Bio-Energy, "should be
encouraged” in order to reduce custoner costs); and RSA 369-
B:1, XI (determning, in context of approval in 2000 of

securitization of certain recoverable PSNH stranded costs,
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that such renegotiations are "in the public interest in order
to reduce the total cost to ratepayers of these obligations").

According to Messrs. Hall and Wcker, approval of
t he Bi o- Energy renegotiati on woul d not adversely affect New
Hanpshire's energy security because New Hanpshire presently
enj oys a capacity surplus and two new | arge gas-fired plants,
i n Londonderry and New ngton, are under construction. They
poi nt out that PSNH s generation resources "include a varied
and bal anced fuel m x" that is 37 percent nuclear, 36 percent
coal, 7 percent oil and/or gas, 5 percent hydro and 15 percent
from ot her independent power producers. They further note
that, to the extent that other energy sources replace that
which is presently purchased from Bi o- Energy, this energy
woul d i kely cone fromgas-fired facilities, which are
responsi ble for lower air em ssions than wod-fired facilities
are.

Finally, Messrs. Hall and Wcker state that approval
of the renegotiation of the Bio-Energy arrangenent would
"absolutely” result in lower electric rates for New Hanpshire
cust oners.

B. Summary of the Settl enent Agreenent

The Stipulation of Settlenment presented for approval

in this docket recommends that the Conmission find that the
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agreenent between PSNH and CP Seventeen is just and reasonabl e
as well as consistent with the public interest. The Agreenent
further recommends that the Conm ssion make certain explicit
determ nations required under the ternms of the agreenent
bet ween PSNH and CP Seventeen. Specifically, the PSNH CP
Sevent een Agreenent contenplates the entry of a Comm ssion

O der that:
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1. orders and approves, subject to the closing
under the Purchase Agreenent, the transfer to and
acqui sition by CP Seventeen of all of Bio Energy's
rights, obligations, title and interests in and to
t he Exi sting Power Agreenent (excepting only the

| nt erconnection Study attached thereto) as of the
Ef fective Tinme[;]

2. orders and approves, subject to the closing
under the Purchase Agreenent, the cancellation and
rel ease of all obligations and liabilities of Bio
Energy relating to or arising fromthe Rate

Petition, and the Existing Power Agreenent,

including without limtation obligations or
liabilities of Bio Energy related to or arising from
NHPUC dockets DE 83-62, DR 85-215, DR 91-149, DR 96-
293, the Public Uility Regulatory Policies Act, RSA
362-A, and all regulations and orders of the State

i ssued thereunder][;]

3. term nates NHPUC dockets DR 96-293 and DR 96-149
in favor of Bio Energy with prejudice[;]

4. inposes no costs on Bio Energy or otherw se

i nposes any liability or obligation on Bi o Energy,
the Facility or its owners other than provided for
under the Purchase Agreenment, if any[;]

5. states that all clainms, causes of action and
theories of liability, against or pertaining to Bio
Energy or the Facility and arising out of or related
to the Rate Petition or the Existing Power
Agreenent, are hereby discharged, resolved, settled,
and, if pending, dismssed with prejudice upon the
consunmat i on of the Purchase Agreenent
transactions];]

6. assumng the dosing occurs, acknow edges Bi o
Energy's right to sell power to PSNH and be paid for
such sales fromthe Facility by PSNH pursuant to the
Exi sting Power Agreenent up to the Effective Tine
and if the C osing does not occur, acknow edges that
the Order does not affect any existing Bio-Energy
rights with respect to the Existing Power
Agreenent [ ;]
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7. to the extent required by Law, approves the
Repl acenent | nterconnection Agreenent|[; and]

8. acknow edges that the Required Order by itself
does not effectuate the assignnent or transfer of

t he Exi sting Power Agreenment fromBio Energy to CP
Sevent een, but such transfer is conditioned upon the
occurrence of the C osing Date under the Purchase
Agreenent . ?

The Settlenent Stipulation further contains a
proposed net hodol ogy for calculating the savings resulting
fromthe CP Seventeen agreenments. Specifically, each nonth,
PSNH woul d add to its Part 2 stranded costs 20 percent of the
Total Net Savings for the nmonth. "Total Net Savings" would be
defined as

the Total Savings for the nonth, |ess an adjustnent
for loss of capacity value. The capacity value wll
be equal to 9,000 kilowatts tines $1.25 per kil owatt
per month ($11, 250 per nmonth). The adjustnment for

| oss of capacity value is necessary because PSNH
will not receive any capacity value from | SO NH for
the energy that it purchases from CP Power Sal es
Seventeen, L.L.C., whereas PSNH receives capacity
val ue for its purchases from Bi o- Energy.

"Total Savings" is defined as

the difference between what PSNH woul d have paid to
Bi o- Energy and what PSNH actual |y pays to CP Power

Sal es Seventeen, L.L.C. The anount that PSNH woul d
have paid to Bio-Energy will be calcul ated by taking
the kilowatt-hours sold by CP Power Sal es Seventeen,

3 Terns such as "Purchase Agreenent," "Existing Power
Agreenent," "Effective Tinme,"Rate Petition" and "C osing” al
have specific definitions in the agreenents CP Seventeen has
entered into with PSNH and Bi o- Energy. For the sake of
sinplicity, those definitions are not reproduced here.
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L.L.C to PSNH in a particular nonth and applying
the rates under the Bio-Energy rate order to those
kil owatt - hours.
The Settlenent Stipulation contains an explicit statenment that
Bi 0- Energy does not object to this fornulation but takes no
position on the issue of savings cal cul ation.

The Settlenment Stipulation further includes an
agreenent by Bio-Energy that, for a period of 1,095 days
(i.e., three years) fromthe date of the closing of the
transactions between it and CP Seventeen, assum ng that Bio
Energy continues to operate its generation facility, Bio-
Ener gy

annual ly shall use a wood fuel mx which for up to 9

MAs of out put (assum ng operations at that out put

| evel ) consists of fifty percent whole tree chips,

and ot her biomass material and Bi o- Energy shal

undertake commercially reasonable efforts to use

that wood fuel mx for up to 11MA of out put

(assum ng operations at that output |evel or portion

t hereof during the above noted Term
Further, in the event of a "shortfall in this fuel mx in any
year," the Stipulation of Settlement permts Bio-Energy "to
remedy the shortfall by increasing the next year's wood fuel
m x by the amount of the shortfall.” Finally,

[f]or each 365 day period in the Term Bio-Energy

shall provide a witten statenent to the Tinberl and

Owners Associ ation identifying the percentage of

whol e tree chi ps and ot her biomass material used by

Bi o- Energy during that 365 day period for up to 9
MA$ of output and up to 11 MAs of output assum ng
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operations at those |levels, and that such
per cent ages were from sources within the country.
This provision is for the sole benefit of the
Ti mberl and Oamners Associ ation and no ot her party,
person, or entity shall have any rights, or (except
for Bi o-Energy), obligations under this provision.
The Stipulation of Settlement bears the signature of a
representative of the Staff as well as each party, with the
exception of ECS. At hearing, ECS made clear that it did not
oppose the Stipulation of Settlenent as it has been submtted.
[T, COW SSI ON ANALYSI S
Thi s docket requires us to consider whether it is
appropriate to set aside our 1985 Rate Order as to Bi o- Energy
and replace it with the arrangenents proposed here by PSNH and
EMMI. W are explicitly authorized to do so by statute, after
notice and hearing. See RSA 365:28. Qur conclusion is that
it is consistent wwth the public interest for us to take such
action and grant the petition, as conditioned by the
Stipulation of Settlenent now before us.
As PSNH has correctly pointed out, the Legislature
has determ ned in several contexts that the renegotiation of
t he exi sting power purchase arrangenents involving Bi o Energy
and several other independent power producers is in the public

i nterest because it will serve to reduce PSNH s retail rates

by reduci ng recoverable stranded costs. It is, of course, not
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possi bl e to ascertain whether PSNH has negoti ated every
possi bl e savings that could have been extracted fromBio
Energy, but we note that no party has cone forward to contend
that the PSNH proposal is not sufficiently ratepayer-
favorable. The energy cost savings nmade possible by the new
arrangenments are significant.

We nust further consider the consequences of the
elimnation of Bio-Energy’ s capacity obligation to PSNH
because after Seabrook is sold, if PSNH were to be the
provi der of last resort for all but a small percentage of its
custoners, it would have to go in to the market to procure
capacity to neet this default obligation. Wile capacity
costs are quite lowin the short term we may reasonably
expect that as reserves rise and fall with the ordinary
investnment cycle in a commodities market such as electricity,
capacity values will fall and rise as well. M. Hall
testified that $1.25 per kwnonth represents a reasonabl e
estimate of the | evelized net present value of future capacity
in the New Engl and market over the remaining termof the
contract. No party disputed this estinmate. For the purposes
of evaluating this proposed new contract for energy, we accept
the Conpany’ s estimated | evelized capacity value. In these

ci rcunst ances, we conclude that the rates PSNH has agreed to
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pay CP Seventeen are reasonabl e.

Li kew se, we find that the straightforward
nmet hodol ogy proposed for cal culating the savings to be passed
along to ratepayers and to PSNH i s reasonabl e and consi st ent
with the statute providing PSNH with a 20 percent share. As
PSNH not es, because it retains a power purchase obligation
under this agreenent, savings calculationis a sinple matter
because ot her than the capacity value adjustnment there is no
need to project future market prices and conpare themto what
PSNH woul d have paid for Bio-Energy's output. W have
anal yzed the inpact of higher capacity values, and the new
contract’s savings are not sensitive to large increases in
t hose val ues.

I n eval uati ng whet her these transactions are in the
public interest, we nust consider the factors laid out in RSA
362-A:8, II(b). These factors include statew de econom c
i npacts, local "comunity" inpacts, the objective of enhancing
the state's energy security by utilizing m xed energy sources,
the potential environnmental and health inpacts and the inpact
on electric rates.

G ven the high likelihood that Bio Energy w ||
continue to operate, this is not a situation in which reduced

electric rates, which inure to the benefit of PSNH custoners,
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are offset by job | osses, reductions in tax base or inpacts on
the tinber industry resulting fromlowered denand for
i ndi genous fuel. 1In essence, the only likely inpact is that
PSNH will pay less to CP Seventeen than it presently pays to
Bi o- Energy, |lowering recoverable stranded costs w thout
appreci abl e countervailing inpacts.* W find this result to
be favorable and in the public interest.

In this regard, we note and credit the explanation
of the NHTOA, given at hearing, as to why it has endorsed the
Stipulation of Settlenent now before us. The NHTOA expl ai ned
that it credits Bio Energy' s expressed (although non-bindi ng)
commtment to continued operation, that NHTOA does not wish to
be obstructionist in the face of what it acknow edges to be
significant ratepayer savings, and that Bio-Energy's inpacts
on the tinber industry are relatively small in any event
because the plant is New Hanpshire's snallest wood-fired
facility and has historically used whole tree chips as only

half its fuel.

4 It is worth explicitly noting, for the benefit of
t hose who may not be famliar with the PSNH Restructuring
Settl ement Agreenent, that the savings will not result in an

i medi ate reduction in retail rates. This is because, under

the Restructuring Settlenment Agreenent, rates do not decline

until PSNH has conpleted the anortization of so-called "Part

3" stranded costs, which are stranded costs to which PSNH has
agreed to share the risk of non-recovery with ratepayers.
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W are aware of the difficulties that have thwarted
previous efforts to renegoti ate power purchase arrangenents
previ ously approved under PURPA that are now significantly
| ess favorable to PSNH t han market rates woul d be.
Accordingly, we comrend the parties here for their diligence
and willingness to conpronise in the interest of furthering
t he public good.

Based upon the foregoing, it is hereby

ORDERED, that the Stipulation of Settlenent entered
into by Public Service Conpany of New Hanpshire, Edison
M ssion Marketing & Trading, Inc., the Ofice of Consuner
Advocat e, the New Hanpshire Tinberland Owmers Associ ati on,
Bi 0- Energy Corporation and the Staff of the New Hanpshire
Public Utilities Conm ssion is APPROVED;

FURTHER ORDERED, that Order No. 17,687, entered on
June 25, 1985, is set aside to the extent necessary to
ef fectuate the purposes of this Oder; and it is

FURTHER ORDERED, that the required determ nations
and findings enunerated in Exhibit Ato the "PSNH Execution
Agreenent” entered into between Public Service Conpany of New
Hanmpshire and CP Power Sales Seventeen, L.L.C and as recited

in the text of this Order are hereby adopted.
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By order of the Public Uilities Conmm ssion of New

Hanpshire this nineteenth day of Cctober, 2001.

Thomas B. Cetz Susan S. Gei ger Nancy Brockway
Chai r man Conmi ssi oner Conmi ssi oner

Attested by:

Claire D. DG cco
Assi stant Secretary



