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VERI ZON- NEW HAMPSHI RE
Intrastate Swi tched Access Rates

Order on O fice of Consuner Advocate's Mdtion to Dism ss and
Prehearing Conference

ORDER NO 23,727

June 14, 2001

APPEARANCES: Gregory M Kennan, Esq., on behal f of
Verizon New Hanpshire; Devine MIIlimet & Branch, Frederick J.
Cool broth, Esq., representing Merrimck County Tel ephone Co.;
Granite State Tel ephone Conpany, Inc.; Dunbarton Tel ephone Co.
I nc., Northland Tel ephone Company of Maine, Inc.; Bretton
Wbods, Tel ephone Co., Inc.; and Dixville Tel ephone Co.;
Robert J. Aurigemn, Esq, on behalf of AT &T Commruni cati ons of
New Hanpshire; Marcia A. B. Thunberg, Esq., on behalf of the
O fice of Consumer Advocate and representing the Staff of the
Public Utilities Comm ssion, Lynmarie Cusack, Esq.
| . | NTRODUCTI ON AND BACKGROUND

On January 31, 2001, Verizon-New Hanpshire (Verizon
NH) filed a proposal to address RSA 378:17-a, |11, Intrastate
Switched Access Rates. The proposal recommended that the
Conmmi ssi on not reduce Verizon NH s intrastate switched access
rates at this time. The proposal suggested, however, that if
t he Comm ssion decides to reduce the access rates then any
reduction should be achieved on a revenue neutral basis.

I n maki ng the argunment that no access rate reduction
is warranted, Verizon NH contends that the Legislature did not

require the Comm ssion to reduce intrastate access rates to

interstate levels. Verizon NH clains that bringing intrastate
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access rates in line with interstate charges will have no
effect on toll conpetition, that the rates are different
because they are set to achieve different policy objectives
and there is no operational reason why intrastate charges nust
mrror the interstate rates.

| f the Conm ssion were to exercise its discretion
and mandate reduction of access rates to the interstate |evel,
however, Verizon NH argues that the Comm ssion shoul d choose
from one of the Conpany’s suggested revenue neutral
alternatives. The first alternative provides for an i medi ate
reduction to the interstate |evel established by the CALLS!
proposal and a corresponding increase to |local residential
exchange rates of $2.85 per nonth. The second alternative
provi des for a reduction of the interstate | evels specified by
the CALLS proposal and an increase for residential dial tone
and ot her services phased in over four annual increases of

approxi mately $0. 75 each.

ICALLS is an integrated interstate access reform and
uni versal service proposal adopted by the FCC in Order
#FCC 00-193. CALLS stands for the Coalition for Affordable
Local and Long Di stance Service and consisted of AT&T, Bel
Atlantic, Bell South, GITE, SBC and Sprint. Those carriers
presented the proposal to the FCC to bring a nore rational
interstate rate structure where inplicit subsidies in access
charges woul d be renoved.



DT 01-028 -3-

As a result of the proposal, the Conm ssion opened
Docket No. DT 01-028 and on March 1, 2001 issued an Order of
Notice indicating that this docket would consider, anong other
t hi ngs:

whet her the Conmm ssion should reduce intrastate
access rates at this time; if so, to what |evel; how a

corresponding i ncrease to basic rates should be

desi gned, and whet her price changes to toll
rates that follow from access charge reductions shoul d be
of f set by increased rates to other services.

On March 16, 2001 the O fice of Consuner Advocate
(OCA) filed a notion to dism ss the case arguing that before
t he Comm ssion can go forward with this case the el enents of
RSA 378:17-a, 111(b) nmust be triggered, i.e., that a carrier
must have both a higher intrastate access charge than the
state nmedian intrastate access charge and a | ower basic
nmont hly service charge than the state nedi an basic nonthly
service charge for exchanges with simlar nunbers of
t el ephones within the local calling area.

Verizon NH, PUC Comm ssion Staff (Staff), and AT&T
filed wwitten responses to the OCA notion prior to the
prehearing conference. The notion was addressed during the
preheari ng conference held on March 28, 2001, and tinme was

given for the filing of any additional coments. Further

comments were filed by Sprint, Verizon NH, AT&T and Staff.
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At the close of the prehearing conference the
parties and Staff net in a technical session to discuss a
procedural schedule for the case. The parties and Staff
agreed to a proposed schedul e notwi thstanding the notion to
dismss. Staff submtted the proposed schedule to the
Comm ssion on March 28, 2001
1. | NTERVENTI ON REQUESTS

Prior to the prehearing conference the Comm ssion
received intervention requests by Sprint, WorldCom and AT&T.

At the hearing the Independent Conpanies represented by
Devine, MIlinmet & Branch requested limted intervenor status
to nonitor the proceedings since based on the pleadings the

| ndependent Conpani es could not determ ne the extent to which
their interests would be affected.

Havi ng recei ved no objections to the intervention
requests the Comm ssion granted the requests at the prehearing
conference. See Transcript, dated March 28, 2001, p. 6.

I11. MOTION TO DI SM SS

A. OCA Posi tion

The OCA argued that according to its cal cul ati ons,
subm tted as an affidavit and acconpanyi ng docunents of
WIlliam P. Honeyer, the triggering elenments of RSA 378:17-a,

11 (b) do not exist because the Verizon intrastate access
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charge is 0.058464 and the nedian intrastate access charge is
exactly the same. M. Honeyer’s affidavit also posits that
the basic nonthly service charge for Verizon is also the sane
as the nedian basic nmonthly service charge. Accordingly, the
OCA contends that the Conm ssion has fulfilled its duty to

review Verizon’ s access charges and no further action should

be taken.

At the prehearing conference OCA asserted that the
Comm ssi on could not pursue RSA 378:17-a, lll1(a) w thout
considering 111 (b) first. It suggested that if Verizon’s

intrastate access rates were equalized with the interstate
access charges and | ocal rates were increased to offset the
revenue | ost, then local rates in the independent areas woul d
al so have to be increased. This, OCA posited, would be an
i ncrease the ratepayers could not absorb. WMoreover, OCA
claims that the legislative history supports the prem se that
i ndependent tel ephone conpany custonmers be given speci al
consideration, and if changes were nade under RSA 378:17-a,
11 (a), then that necessitates changes under 8l11(b) so the
Conmmi ssi on cannot proceed under 8lll1(a) without regard to
8l11(b).

The OCA clarified that it was not arguing that the

Commi ssi on had no authority to proceed under RSA 378:17-a,
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11 (a) but nmerely was encouraging the Conmm ssion to resolve
8l11(b) first, i.e., to consider nonthly increases to basic
service that independent telephone custonmers m ght have to

absorb before it decides to proceed under Il1(a).

B. Veri zon NH Response

In its response to the OCA dated March 26, 2001
Verizon NH indicates that it believes the two parts of RSA
378:17-a, |11 are separate and do not need to be read in
conjunction with one another. Thus, the Conpany di sagrees
with OCA's contention that the Comm ssion is statutorily
prohi bited from considering whether to |ower its access rates;
however, the Conpany agrees with the result that the OCA seeks
to obtain. That is, Verizon believes that the Comm ssion
shoul d not exercise its authority under RSA 378:17-a, Illl1(a),
at this tine.

At the prehearing conference, Verizon NH reiterated
its position that it believed the Comm ssion had the
di scretion to consider a reduction to intrastate access rates
wi t hout sinmultaneously |ooking at the effects the reduction
has on i ndependent conpanies. |In the Further Response to
OCA’s nmotion, dated April 19, 2001, the Conpany pointed out
that the OCA in reality is seeking a decision on the nerits

and therefore the Comm ssion nust develop a record on which to
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“wei gh the countervailing advantages and di sadvant ages of
access rate reductions and basi c exchange rate increases.”

Verizon Further Response, dated April 19, 2001, p. 2.

C. AT&T Response

AT&T filed an opposition to the OCA notion arguing
that the OCA has m sread RSA 378:17-a, 111. AT&T contends
8ll11(a) gives the Conm ssion discretion to reduce intrastate
access rates to bring themin line with interstate access
reductions. AT&T also clainms 8I11(b) was intended to effect
an equalization of in-state access charges between Verizon and
t he i ndependent tel ephone conpanies. At the prehearing
conference, AT&T noted that OCA s interpretation of the
statute, i.e., that the mirroring of interstate and intrastate
rates was inpacted by the exercise in 8l11(b), was fallacious.
AT&T pointed out that the OCA approach to cal culating the
medi an by exchange would |l ead to the Conm ssion having no
di scretion to make any change because Verizon woul d al ways be
t he nmedi an, rendering 8l11(a) void.

In the foll ow-up opposition dated April 20, 2001,
AT&T
argued that there is no anbiguity about what the statutory

provi sions of RSA 378:17-a, IIl sought to achieve. AT&T
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claims that the statute is clear in that 8lll(a) enmpowers the
Comm ssion to consider |lowering intrastate access rates of a

carrier to the interstate rate, even if the result is a rise

in basic |local exchange rates. Section IIl(b) |ooks to

equalize intrastate rates to carriers.

D. | ndependent Conpani es’ Position

The | ndependent Conpani es represented by Devine

MIllimet & Branch, at the prehearing conference, argued there
was nothing in the statute that required the Comm ssion to
proceed under RSA 378:17-a, IIll1(b) if it chose to proceed with
an investigation under 8lll1(a). The Conpanies reiterated that
there was no |inkage between the two subsection paragraphs.

Mor eover, the Conpani es maintained that the Comm ssion had the
jurisdiction to proceed with the focus on Verizon, as Verizon
is the Conpany that had recent major changes to its interstate

access rates.

E. Sprint Response

On April 19, 2001 Sprint submtted a response to the
OCA’s notion disagreeing with its interpretation of the
statute. Sprint noted that it supported Staff’s Objection and
urged the Conm ssion to deny the notion and proceed with the

investigation into Verizon’s proposal.
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F. Staff Cbjection

Staff objected to the motion to dismss in filings
made on March 26, 2001 and April 20, 2001 and at the
preheari ng conference. Staff argued that the two
subpar agraphs of RSA 378:17-a, |IlIl do not have to be read
conjunctively as they are independent of one another.
Moreover, Staff argued that if the Conm ssion believed the
statute was anbi guous, then the |egislative history would
support a finding that the Conm ssion had the discretion to
proceed under 8l11(a) w thout sinultaneously pursuing an
i nvestigation under 8l11(b).

I V. PRELI M NARY POSI TI ONS ON THE MERI TS

A. Verizon NH

Verizon NH reiterated its proposal at the prehearing
conference indicating again that it did not believe the
Comm ssi on shoul d reduce access rates. Verizon NH pointed out
t hat any decision to reduce access rates is discretionary with
t he Comm ssion but should only be “nmade after a careful
wei ghi ng of the costs, benefits and trade-offs to the various
interests that are affected.” Transcript, p. 36.

Verizon NH was clear to el aborate that its proposal
was not one which mrrored the interstate rate structure.

Verizon NH said that the proposal was not a permanent |inkage
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bet ween interstate and intrastate access rates.

B. AT&T

AT&T argued that it believes there is a need to
| ower access rates. It posited that access rates act as a
fl oor, below which toll rates cannot be reduced. So, according
to AT&T, robust conpetition is not the driving force that
| owers toll below the access floor. Setting rates at the cost
of the CALLS rate will send proper signals to the market and
exert pressure on toll prices so consuners will benefit in the
| ong run. AT&T did not take a position with regard to
Verizon's revenue neutral approach to access reduction but
i ndi cated that Verizon should be required to prove that its
rate of return could not be maintained with a reduction of
access rates.

C. OCA

OCA expressed concern that the two alternatives
bei ng proposed by Verizon for reduction of access and increase
to basic only affected residential ratepayers. Thus, OCA
woul d oppose any increase to exchange rates when they are only
applied to that one class of custoners.

D. Sprint

In a filing dated March 22, 2001, Sprint presented

its
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Statenment of Position. Sprint argued that any access rate
shoul d be based on forward-1ooking costs and that |owering the
price of access allows the Conm ssion to establish a nore
efficient rate structure based on principles of cost
causati on. Sprint disagreed with Verizon NH s contention
that bringing intrastate rates in line with interstate charges
will not affect toll conpetition. Sprint, therefore,
recommended an i medi ate reduction in intrastate access

charges to cost-based | evels.

E. Staff

Staff contended that access rates should be reduced
and that any reduction should flow through to custoners.
Staff maintained that the policy objective of placing costs
where they belong nust be considered in this docket. Staff
contends that the price for calling someone in New Hanpshire
via toll should be no different than the price for making an
interstate call because the costs are no different.

Staff also indicated that until full discovery is
conpleted it could not take a position on whether the outcone
of this docket had to be revenue neutral for Verizon NH

V. COW SSI ON ANALYSI S
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We start our analysis by addressing the OCA notion
to dism ss. Considerable discussion has taken place on the
nmotion. We have read the statute in question and the filings
made by the various parties and Staff, and cannot agree wth
the OCA's position. First, we do not read the statute in the
same manner as the OCA. W do not believe that we nust first
conduct an anal ysis under RSA 378:17-a, 111 (b) before we can
undertake an investigation under 8lll(a).

The Legislature’s words were clear and the two
sections can stand separately. Subparagraph II11(a)
contenpl ates an investigation into decreasing intrastate
access charges when there is a significant decrease of
interstate access charges. The Conm ssion has the discretion
to carry out this statute in any manner it deens appropriate
as long as it is not in clear conflict with the express
| anguage of the Legislature. New Hanpshire Retirenment System
V. Sununu, 126 NH 104 (1985)(giving deference to agency
charged with the adm nistration of the statute). OQur
proceedi ng in the manner adopted by the Order of Notice in
this case does not conflict with the statutory | anguage of RSA
378:17-a, I11.

I n addition, we believe M. Honeyer has not

perfornmed the study that the Legislature envisioned for
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determ ning the nedian intrastate access charge and the medi an
basic nonthly service charge. M. Honeyer |lists 148 exchanges
in his nmedian access rate determ nation, Verizon conprises 118
of those exchanges. He then deternm nes the median is the m d-
poi nt, the 74" exchange. This inaccurately wei ghted nedi an
cal cul ati on woul d al ways produce the same result given
Verizon’s size. W believe the nore appropriate nethod of
determ ni ng nmedi an would be to use the rate centers of each
carrier. In doing so, a different result would be produced
when cal cul ating both the nmedian intrastate access rate and

t he nmedi an nmonthly basic service charge.

We next discuss the scope of the case. W agree
with AT&T that any decision to reduce access rates under RSA
378:17-a, 111 can be made only after an investigation where
costs and benefits are wei ghed as provided in the statute.

Any proposed offsetting increase to basic rates would have to
be evaluated with the ultimate inpact on Verizon’s
jurisdictional rate of return in mnd. W stress, however,
that a full-blown rate case would not be necessary.

Because the schedul e adopted by the parties has been
superseded by tinme, Staff and the Parties should neet to

establish a new procedural schedule. W direct our Staff to
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schedule a neeting with the Parties and submt a proposed
schedul e no later than June 30, 2001.

Based upon the foregoing, it is hereby

ORDERED, that the OCA Motion to Dismss is DEN ED
and it is

FURTHER ORDERED, that Staff and Parties neet to
propose a new procedural schedule with Staff submtting the

proposal no later than June 30, 2001.
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By order of the Public Utilities Conm ssion of New

Hanmpshire this fourteenth day of June, 2001.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. CGetz
Executive Director and Secretary



