DT 00-223
| NVESTI GATI ON | NTO WHETHER CERTAI N CALLS ARE LOcAL

Preheari ng Conference Order

ORDER NO 23,595

Decenmber 6, 2000

APPEARANCES: Donal d Boecke, Esqg., for Verizon-NH;
Chri stopher Savage, Esqg., Cole, Raywid & Braverman for d obal
NAPs; M chael Flenmm ng, Esq., Swidler, Berlin, Shereff &
Fri edman, LLP, for BayRi ng Comrmuni cati ons, RCN.com Adel phia
Busi ness Sol uti ons, and Level 3 Conmunications; David
Fagundus, Esq., for AT&T; Frederick Cool broth, Esq., Devine,
MIlimet & Branch, for Ganite State Tel ephone, Inc.,
Merrimack County Tel ephone Conmpany, WIlton/Hollis Tel ephone
Conpany, Inc., Northland Tel ephone Conpany of Mine, Inc.,
Dunbarton Tel ephone Conpany, Inc., Bretton Wods Conpany,
Inc., Dixville Tel ephone Conpany, and JSI; Dougl as Denny-
Brown, Esqg., for RNK Tel ecom Inc.; Joseph Donahue, Esq.,
Preti, Flaherty, Beliveau, Pachios & Haley, for Union
Tel ephone Conpany; Thomas Lyle for Vitts Networks, Inc.; Mark
Mal l ett for the New Hanpshire | SP Association; Curtis G oves
for MCI WorldCom Scott Sawyer for Conversant Conmuni cati ons;
M chael Hol nes, Esq., for the New Hanpshire O fice of Consuner
Advocate; and Lynmarie Cusack, Esq., for the Staff of the New
Hanmpshire Public Utilities Comm ssion.

| . PROCEDURAL HI STORY

Thi s docket was opened on October 6, 2000, to
consi der issues that relate to three separate dockets: DT 99-
085 (Internet Traffic Treated as Local Traffic Subject to
Reci procal Conpensation) which was |ater consolidated with DT
99- 081 (Conpl ai nt Agai nst Bell Atlantic Regardi ng Reciprocal
Conpensati on) and nmai ntai ned as DT 99-085; DT 00-001
(I'mpl ement ati on of Number Conservation Methods); and DT 00-054

(Local Calling Areas between independent tel ephone conpanies
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and CLECs).

On October 16, 2000, an Order of Notice was issued
scheduling this Prehearing Conference. The Order of Notice
al so indicated that any party to one of the three pending
dockets will be considered a party to this docket unless the
party specifically requested not to participate, and any
additional party will be given the opportunity to intervene.

The Order of Notice discussed two issues that had
potential ramfications for the other three open dockets.
Those issues are:

(a) Whet her a call that originates in one rate
center and is delivered to an Internet Service Provider (ISP)
or other entity physically located in a rate center outside of
the originator’s local calling area but delivered through the
use of an NXX Code assigned for rating purposes in the
originator’s local calling area is |ocal; and

(b) Whet her calls to I SPs and ultimately the
internet are considered to be local or jurisdictionally
interstate even where the call term nates at the ISP in the
sane rate center where it originates.

The Order of Notice noted that a final order from
this Commi ssion concerning the second i ssue was not prudent at

this time pending F.C.C. action as a result of the remand by
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the District of Colunbia Court of Appeals. See Bell Atlantic

Tel ephone Conpanies v. F.C.C., 206 F.3d 1 (C. A. D.C. 2000).

Thus, the Order of Notice indicated that the focus of the
proceedi ng should be on the issue of whether calls originating
in one rate center and termnating in a rate center physically
| ocated outside the local calling area of the originating rate
center through the use of an NXX code assigned for rating
purposes to the local calling area of the originating rate
center are considered |ocal.

A Prehearing Conference was held on Novenber 8,
2000, at which tinme the Parties and Staff presented their
positions for the Comm ssion.

At the Prehearing Conference, Conm ssioner Brockway
di scl osed for the record that during her termas the General
Counsel for the Massachusetts Departnment of Public Utilities
she enpl oyed Dougl as Denny-Brown (who represents RNK in this
matter) as a paralegal. Comm ssioner Brockway al so discl osed
t hat she was hired by Joseph Donahue (who represents Union
Tel ephone in this matter), then-General Counsel of the Mine
Public Utilities Comm ssion. Conm ssioner Brockway stated
that these prior associations would not cause her to have any
bias in this matter and wel coned any conments or objections to

her participation, to which there were none.
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A technical session was held at the concl usi on of

t he Prehearing Conference.

1. POSITIONS OF THE PARTI ES AND STAFF

A. Veri zon- NH

Veri zon-NH (Verizon), considers the issues very
i nportant for the devel opment of conpetition and for customer
needs in New Hanpshire. Verizon argues that the outcone of
this matter will have significant inpact on nunbering
resources in the state and that all carriers nust do whatever
possi bl e to conserve nunbering resources. Wth respect to
| ssue (a) above, Verizon’s position is an enphatic “No.” M.
Boecke notes that the Maine Comm ssion recently issued orders
regarding facts materially identical to those faced in New
Harmpshire and determ ned that calls fromone |ocal calling
area to another local calling area are interexchange calls.

VWhi |l e Verizon believes the Maine decisions are
significantly instructive and reached the logically correct
concl usion, he urged this Commi ssion to avoid the use of
| abels for traffic and the talismanic identification of
traffic, focusing instead on the nature of the service being
provided (i.e., what the custoner is receiving, what the
customer is paying for, howthe carriers are routing traffic,

and the neans by which the carriers are conpensating each
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other). Verizon urged the Conmm ssion to avoid concl udi ng that
a call that is toll-free to the originating caller is therefor
a local call, and argues that the rating of a call and the
routing of a call are not the same. Verizon asserted that
these two matters raise different kinds of issues under
today’s regulatory structure in that |ocal calls exchanged

bet ween an i ncunmbent conpany and a conpetitive |ocal exchange
carrier (CLEC) are subject to one set of rules, while

i nt erexchange calls between exact same carriers have a

di fferent form of conpensation. Verizon’s position enphasizes
that this matter should result in the separation of how a cal
is to be rated to the originating caller, who ultinmtely pays
for the call, and how the carriers that participate in a cal

are properly and appropriately conpensat ed.

B. O fice of Consuner Advocate

The OCA indicated that it was still investigating
the matter and woul d need further information before it would
take a position. The OCA intends to remain fully involved in
this matter to better determne what is in the best interest

of residential custoners.

C. d obal NAPs

G obal NAPs (GNI), did not prelimnarily disagree

with the broad framework that Verizon put forth in its



DT 00-223 -6-

position statenment and asserted that this is not a case to be
decided irrationally based on talismanic incantations of what
is and is not a local call. GN agreed that when deciding
what New Hanpshire policy should be, it is inportant to |ook
beyond | abels to the actual physical technol ogies involved and
what end-results would be reached by policy decisions. GN
beli eves that what is fundanentally taking place is a network
with a series of rate centers and NXXs that basically
correspond to a status of network technol ogies of 100 years
ago, further stating that there is nothing wong with

mai ntai ning a 100-year old technol ogy-based systemif you have
a sl ow y-evol ving nonopoly. GNI all eged, however, that the
Tel ecommuni cati ons Act of 1996 (TAct) expressly opens up the
world to new carriers, new technol ogi es, and new ways of doi ng
busi ness.

CGNI believes the | aw expressly enpowers and expects
state regulators to make interpretations as to how the | aw
shoul d apply in specific cases. OGN suggests that there are
several states that have, either by agreenment anong the
parties or upon their own notion, inposed sinlar decisions as
those faced by this Comm ssion. OGN believes this Conm ssion
has the authority to dictate that Virtual NXX (VNXX) calls,

wher eby custonmers would be able to dial calls locally and have
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themrated as local calls to the custoner from anywhere in the
state, even if there is a single point of interconnection,
shoul d be treated as | ocal for purposes of intercarrier
conpensation. From GNI's perspective, a fundanental policy
has to do with the degree to which this Conm ssion wants to
facilitate the pronotion of conpetition in all aspects of New
Hanmpshire technol ogy and the degree to which the Comm ssion
wants to facilitate affordable access to the internet. Those
policies rationally affect this case and are what GNI woul d
like to address in this matter. GN admts that it favors the
direction Mchigan has taken regarding the same or simlar

i ssues.

D. BayRi ng Communi cations, RCN.com
Adel phi a Busi ness Sol utions, and Level 3
Conmmuni cati ons

M chael Flemm ng, on behalf of the CLECs above,
stated that calls should be rated by conparing NXX codes of
the calling party with the called party and calls that are
rated as local should be treated as local. M. Flemm ng
articulated four principle reasons for this stand: 1) Under
the TAct, CLECs have the right to interconnect at one
technically feasible point and the originating carrier has the
obligation to bring all tracking to that point of

intervention. Fromthat point, the |ocation of the custoner
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is not relevant to the originating carrier. 2) Conparing
t el ephone numbers to NXX codes woul d be unduly burdensome and
infeasible to consider. 3) The goal, especially for VNXX and
| SP traffic, is to allow custonmers to have | ocal calling
options. To deny VNXX woul d encourage inefficient network
depl oynent because | SPs woul d need to establish |ocal calling
networks in every |local calling area instead of just one
technically feasible point of interconnection. 4) Allow ng
VNXXs in New Hanpshire woul d be consistent with the decisions
i ssued in Mchigan and California.
E. AT&T

On behal f of AT&T, David Fagundus stated that the
conpany does not at this tinme have a specific statement on the
i ssues but intends to participate fully in the technical

session and the remai nder of the proceedi ng.

F. Granite State Tel ephone, Merrimck County
Tel ephone, WIlton/Hollis Tel ephone, Northl and
Tel ephone of Mai ne, Dunbarton Tel ephone,
Bretton Wods Tel ephone, and Dixville Tel ephone

Fred Cool broth, on behalf of several |LECs,
enphatically states, in response to Issue (a), that that type
of call is not local. M. Cool broth believes that allow ng
VNXX di stinction between local calls and toll calls is a

meani ngf ul concept and is certainly still the law. He
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believes it nakes sense to | ook to the basic question of where
the call began and where it ended as to whether or not it is

| ocal, that allow ng VNXX would result in msrating of many
calls, and that allowi ng VNXX distorts the rating of access
charges since access charges continue to have transport

el ements that are distance-sensitive. Additionally, he
contends that this would distort the rating of reciprocal
conpensation by identifying calls as local that are not |ocal.
Finally, this would result, in M. Cool broth’s estimation, in
the denigration of the entire toll system placing upward
pressure on basic |ocal service rates as traffic m grates away
fromtoll and toward |ocal, and will have profound universal
service inplications for telecommunication custonmers in New

Hanmpshi re.

G RNK, 1nc.

RNK Tel ecom ( RNK) believes that VNXX codes are
| ocal. An added el enment, RNK believes, is that products that
are local access driven nmay not conme to New Hanpshire if VNXXs
are shown not to be local calls. For instance, RNK offers a
service in Massachusetts, which it hopes to expand to New
Hanmpshi re, whereby sightless individuals may call and have the
newspaper read to them over |ocal access nunbers. |If CLECs

have to maintain switches in every rate center, they could not
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of fer such a service statewide. He believes there are many
types of products and services, sonme al ready avail able and
some that will be invented in the future, that could be
offered if VNXX calls are determned to be local. RNK
believes it would not be cost-efficient for CLECs to duplicate
t he i ncunmbent’ s networ K.

H. Uni on Tel ephone

Uni on Tel ephone Conpany (Uni on) generally agrees
with the opening positions of Verizon and M. Cool broth’s
clients. Union believes the fundanental issues are how calls
wll be rated, who will pay for them and how conpensation
will be arranged anong the various providers. Union’s

position is that VNXX calls should not be treated as | ocal.

| . Vitts Networks

Vitts Networks (Vitts) would |ike to nonitor how
this case progresses but offers no position at this time as to
the issues identified.

J. New Hanpshire | SP Associ ati on

The New Hanmpshire |1 SP Association (NHI SP) would al so
like to monitor issues inportant to | SP custoners in New

Hanpshire and offers no position at this tine.
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K. MC WrldCom

Curtis Goves, on behalf of MCl WrldCom (MCl),
stated that M C s position mrrors that of the CLEC
representatives that have issued prelimnary position
statenments at this hearing.

L. Staff

Lynmari e Cusack, on behalf of Staff, states that the
characteristics of a call and what the conpensation for that
call should be are easily m sunderstood issues that will be
challenging to resolve. Historically, this Conm ssion has
| ooked to where the call physically originated and term nated,
and has issued orders on EAS where its position has been the
desire for a local calling area that is easily understood and
is consistent and contiguous. Staff believes it may be
i nperative for the Comm ssion to view these issues in a manner
significantly different fromthe Conm ssion’s past view It
is Staff’s goal in this docket to weigh all the issues and
positions of the parties and to offer a viable alternative to
the Comm ssion regarding the issues outlined above.

L1l PROPOSED PROCEDURAL SCHEDULE

After the Prehearing Conference, the Parties and

Staff met in a technical session to discuss a procedural
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schedul e and begin nore substantive itenms for the docket.

The follow ng schedul e was reconmmended:

Draft Stipulation of Facts November 22, 2000
Conference Call/Potential Technical Session Decenber 1,
2000

Stipulation of Facts due at Comm ssion Decenber 15,
2000

Testimony regardi ng characterization of calls
(whet her calls should be treated as
toll or local calls and why; and an
expl anati on of conpensati on associ at ed

with routing this type of call Decenber 22,
2000
Di scovery - Data Requests January 12, 2001
Dat a Responses January 26,
2001
Heari ngs February 13-15,
2001

On Novenber 13, 2000, Staff submtted the above
schedul e to the Executive Director. The Novenber 13'" letter
al so suggested that the Parties and Staff believe this
schedul e is appropriate for resolving the issues presented in
the Order of Notice dated October 16, 2000, and at the hearing
on Novenber 8, 2000. The letter also alleged that it was

Parties’ and Staff’s belief that the procedural schedul e would
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fulfill the procedural obligations set forth in Oder 23,501
and the Stipulation in DT 00-054 in advance of the timefranme
outlined in that docket.

Additionally, the Parties and Staff have agreed to
el ectroni ¢ conmuni cati ons anong the Parties and Staff,
understanding that all filings with the Comm ssion nust be
made in accordance with the PUC rul es.
V. COWM SSI ON ANALYSI S

The Commi ssion is aware of the nyriad conplex and
chal l enging issues in this docket. For purposes of focusing
and advancing this docket, we wish to ensure that at |east the
following five specific issues are addressed as this case
proceeds: 1) how the networks currently work and how they are
expected to work in the future; 2) how calls are now routed
and how they nmay be routed in the future; 3) how intercarrier
conpensation will work; 4) to what extent are charges driven
by tariffs; and 5) final end-user cost and what will best
serve the needs of custoners in New Hanpshire. To that end,
we believe the proposed schedul e acconplishes the goals of the
docket. We find the schedul e reasonable and would |ike to see
a stipulation of facts, as discussed at the Prehearing
Conference, no |ater than Decenber 15, 2000.

Based upon the foregoing, it is hereby
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ORDERED, that the Procedural Schedule herein is

adopted; and it is
FURTHER ORDERED, that the parties may comruni cate
el ectronically, however, all filings with the Comm ssion nust

be made in accordance with PUC rules; and it is

FURTHER ORDERED, that the Participants in this

docket nust address at |east the five specific issues outlined

in the Comm ssion Analysis; and it is

FURTHER ORDERED, that a stipulation of facts be

submtted to the Conm ssion by Decenber 15, 2000.

By order of the Public Utilities Comm ssion of New

Hampshire this sixth day of Decenber, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Claire D.
Assi st ant

Di Cicco
Secretary



