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LonER BARTLETT WATER PRECI NCT
Petition for Franchi se Extension
Order Approving Procedural Schedule and Clarifying |Issues

ORDER NO 23,414

February 28, 2000

APPEARANCES: Ransneier & Spellman, P.C. by Tinothy
E. Britain, Esg. for Lower Bartlett Water Precinct and Donald
M Kreis, Esq. for the Staff of the New Hanpshire Public
Utilities Comm ssion.
| . BACKGROUND

On COctober 28, 1999, the Lower Bartlett Water
Precinct (Precinct) filed with the New Hanpshire Public
Utilities Comm ssion (Comm ssion) a petition pursuant to RSA
374:22 to expand its franchise territory within the Town of
Bartlett. The proposed franchise territory includes, but is
not limted to, the area presently served by Birchview by the
Saco, Inc. (Birchview), a water utility that has been
operating under receivership.

The Conmm ssion issued an Order of Notice on January
27, 2000 scheduling a pre-hearing conference for February 16,
2000 and directing that any petitions to intervene be filed by
February 11, 2000. Two such petitions were filed: one, from

the Selectnmen of the Town of Bartlett (Selectnen) and anot her

from M. George Weigold and Ms. Karen Weigold, residents of
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the Town of Bartlett who are presently Birchview custoners.

The Comm ssion conducted the prehearing conference
as schedul ed. The parties seeking intervenor status did not
appear at the conference. However, M. and Ms. Weigold
submtted a witten statenent that |laid out a series of
concerns for the Conmm ssion's consideration. The Sel ectnmen
laid out their prelimnary position, albeit briefly, in their
petition to intervene.
1. PETITIONS TO | NTERVENE

Nei ther Staff nor the Precinct objected to the
Sel ect men becom ng intervenors. Accordingly, their request
for intervenor status is granted.

The Precinct objected to granting M. and Ms.
Wei gol d intervenor status. Relying both on M. and Ms.
Weigold' s witten statenents, as well as certain public
statenments attributed to them by a | ocal newspaper, the
Preci nct contended that M. and Ms. Weigold intend to del ay
the proceedings by interjecting irrelevant issues, nmaking
assertions that are not supported by evidence and attenpting
to relitigate matters that were previously adjudicated by the
Commi ssion in Docket No. DE 97-255, in which we considered the
status of the Birchview franchise and determ ned that it

should ultimtely be transferred to the Precinct.



DW 99- 166 - 3-

Staff did not object to the intervention of M. and
Ms. Weigold. However, it was Staff's contention that al
putative intervenors waived any objection to the procedural
schedul e established at the prehearing conference. Staff
indicated that it shares the Precinct's concerns that issues
previously adjudicated in the Birchview docket not be
relitigated.

The rel evant provisions of the Adm nistrative
Procedure Act requires the Comm ssion to grant a tinely
petition to intervene if (1) "the petition states facts
denonstrating that the petitioner's rights, duties,
privileges, immunities or other substantial interests may be
affected by the proceeding or that the petitioner qualifies as
an i ntervenor under any provision of law," and (2) the
Comm ssion determ nes "that the interests of justice and the
orderly and prompt conduct of the proceedi ngs woul d not be
inmpaired by allowing the intervention.” RSA 541-A:32, |

As will be explained nore fully below, at the
concl usion of the Birchview receivership M. and Ms. Wigold
must beconme custoners of the Precinct if they intend to avail
t hemsel ves of public water supply at their honme in Bartlett.
Nei t her Staff nor the Precinct contended that, in these

circunstances, the rights and privil eges of presunptive
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custoners of the Precinct nmay not be affected by the outcone
of this docket. We accept that general proposition.

Wth regard to whether granting the petition of M.
and Ms. Weigold is in the interests of justice and w ||
adversely affect the orderly and pronpt conduct of this
docket, we agree with Staff that it suffices for us to make
clear that issues previously adjudicated in the Birchview
docket will not be relitigated here. W are confident that
such an adnmonition is sufficient to assure that all parties to
this docket will work diligently to assure that this matter is
resol ved expeditiously and in a manner conducive to the
orderly and prompt conduct of these proceedings. Accordingly,
we grant the Weigolds request for intervention and that of
t he Sel ectmen of Bartlett.

[11. POSITIONS OF THE PARTI ES

Wth regard to articulating a prelimnary statenent
of the other issues in the docket, Staff indicated that it
woul d |ikely support the Precinct's request to expand its
franchise territory beyond that which the Comm ssion has
al ready granted. However, Staff noted that it would |like the
Precinct to clarify the precise boundaries of its proposed
service territory and to provide additional documentation for

its proposal
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As noted above, neither the Selectmen nor M. and
Ms. Weigold appeared at the prehearing conference to provide a
prelimnary statenment of the issues they wish to raise in this
docket. However, in their petition for intervention the
Sel ectmen indicated that their concern is that the Precinct
will likely follow up franchise expansion with a request to
expand the boundaries of the Precinct itself, an outconme which
t hey do not approve. In their witten statement, M. and Ms.
Wei gol d expressed a nunmber of concerns.
V. | SSUES IN THI S DOCKET AND CLARI FI CATI ON OF ORDER NO
23, 253
Both the Precinct and Staff also asked the

Commi ssion to clarify in its report of the Prehearing
Conference the relationship between this docket and the
Comm ssion's Order No. 23,253 (July 7, 1999) in Docket No. DE
97-255. In the view of Staff and the Precinct, Order No.
23, 253 establishes that the Precinct already enjoys the
franchise rights in the Birchview territory, subject only to
the Precinct's conpletion of the construction of the
infrastructure necessary to replace that of Birchview.  Thus,
according to the Precinct and Staff, the only issue in this
docket is a request by the Precinct to expand its franchise

territory to certain areas outside both its present service
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territory and the Birchview service area. Staff and the
Precinct represent that they seek this clarification because
confusi on about or ignorance of the effect of Order No. 23,253
has engendered the w despread perception anong Birchvi ew
custonmers that some other option than the Precinct may exi st
for themto obtain public water supply at the conclusion of
the Birchview receivership. According to the Precinct and
Staff, this perception threatens to jeopardize the $1.2
mllion in financing the Precinct has obtained, through the
federal Rural Devel opnent program for its expansion into the
Birchview territory because many Birchvi ew custonmers have been
unwilling to commt thenselves contractually to taking service
fromthe Precinct.

We agree that sone restatenent of our previous
determnation will both serve to clarify what is at issue in
this docket and tend to pronote the objectives endorsed in
Order No. 23,253. In that order, which we issued follow ng
two days of evidentiary hearings, we considered all avail able
alternatives for providing public water supply in the
Birchview territory and concluded that it is in the best
interests of Birchview custoners to transfer the Birchview
franchise to the Precinct. Order No. 23,253 (July 7, 1999) at

20. In so concluding, we determned that it is not "economc
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for this system|[i.e., Birchview] to be operated on a stand-
al one basis any longer."™ W also rejected a proposed
homeowners' cooperative as well as the prospect of
indefinitely maintaining Birchview in receivership while
interested parties sought other alternative solutions. Id. at
21-22. Accordingly, we explicitly approved the transfer of
the Birchview franchise to the Precinct. 1d. at 26.

El sewhere in Order No. 23,253, we made the
observation that "once the Precinct is ready to provide
service to the [Birchview] subdivision it will qualify for
exenption from Commi ssion jurisdiction pursuant to RSA 362: 4
so long as it offers the sane quality of service and rates
offered to custonmers within the boundaries of the Precinct.”
ld. at 25. This |language was nerely intended to state the
| egal and technical conditions precedent to the Precinct
commenci ng service under the transferred franchise.
Conpliance with these conditions will allow the Precinct to
provi de service to Birchview custoners w thout being subject
to Comm ssion regulation pursuant to RSA 362:4, I|ll(a).

Not hing in Order No. 23,253 was intended to suggest that the
Preci nct nmust obtain any further franchise approvals in order
to serve the Birchview territory. It should be clear to the

parties to this docket, as well as to all residents of the
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Bi rchvi ew subdi vision, that the Precinct will be the sole
option for public water supply in the Birchview subdivision
once the Precinct is physically able to provide this service.!?

El sewhere in Order No. 23,253, we ordered the

Precinct to "request additional authority to provide service
outside its municipal boundaries along the route of its main
ext ensi on as such possibilities arise.” The instant petition
constitutes the Precinct's conpliance with this directive,
which was an inplicit acknow edgnent that it may well be sound
public policy for the Precinct to serve other custoners in the
Town of Bartlett given the investnent being nmade in main
expansion to permt the Precinct to serve Birchview residents.
Whether it is for the public good to permt the Precinct to

serve those areas, outside the Birchview territory, is the

sole issue in this docket. W wll not relitigate the
transfer of the Birchview franchise itself and we will not

litigate issues that do not bear on the question of whether it

1

By statute, no water conpany may obtain the
Comm ssion's approval to "operate as a public utility
w thout first satisfying any requirements of the division
of water supply and pollution control and the division of
wat er resources concerning the suitability and
avai lability of water for the applicant's proposed water
utility."” RSA 374:22, Il (enphasis added). The
Preci nct has submitted the necessary docunentation of its
conpliance with this requirenent.
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is in the public good to permt the Precinct to serve outside
the Birchview territory.
V. PROCEDURAL SCHEDULE
Fol l owi ng the prehearing conference, Staff and the
Precinct met for a technical session and agreed upon the

foll owi ng proposed procedural schedul e:

Testimony, supplenmental information March 15, 2000
from Precinct

Data Requests from Staff & Intervenors March 29, 2000
Dat a Responses from Precinct April 12, 2000
Staff and Intervenor Testinony May 3, 2000
Dat a Requests from Precinct May 17, 2000
Dat a Responses from Staff & Intervenors May 31, 2000
Settl ement Conference/ Techni cal Session June 14, 2000
Filing of Settlenent Agreenent, if any June 21, 2000
Hearing on Merits July 6, 2000

We find the proposed procedural schedule to be
reasonable and will, therefore, approve it for the duration of
t he proceeding.

Based upon the foregoing, it is hereby

ORDERED, that the procedural schedul e delineated
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above is APPROVED; and it is
FURTHER ORDERED, that the Wi golds and the Sel ect nen
of Bartlett are granted intervention.
By order of the Public Utilities Comm ssion of New

Hampshire this twenty-ei ghth day of February, 2000.

Douglas L. Patch Susan S. Ceiger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



