DT 99- 086
BELL ATLANTI C

Special Contract with University of New Hanpshire

Order Denying Mdtions for Reconsideration, Mtions to Vacate,
Motions for Hearing and Motions to Stay Order No. 23,255

ORDER NO 23,348

Novenber 22, 1999

| . PROCEDURAL HI STORY

On June 4, 1999, New Engl and Tel ephone and Tel egraph
Conmpany d/b/a Bell Atlantic (BA or the Conpany) filed with the
New Hanpshire Public Uilities Conm ssion (Conm ssion), pursuant
to RSA 378:18, a petition for approval of Special Contract No.
99-6 (Special Contract) wth the University of New Hanpshire
(UNH). The proposed special contract, executed on March 16,
1999, provides Asynchronous Transfer Mde (ATM Cell Rel ay
Services to UNH within the State of New Hanpshire (State) at a
uni form statew de rate over high-speed access lines. Along with
the special contract, BA filed a contract overview and cost study
information in support of the filing.

On June 25, 1999, The Destek Group d/ b/a Destek
Net wor ki ng Group (Destek) filed a letter of Objection and a
Request to Intervene in this docket. Destek naintained that
special contracts are discrimnatory and anti-conpetitive, that
no special circunstances exist in regard to ATM Cel |l Rel ay

Services, that no conpetition exists for such services, that UNH
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has not filed to becone a tel ecommunications reseller or CLEC and
that doing so woul d jeopardize UNH s tax-exenpt standi ng. Destek
proposed that the special pricing of ATM Cell Relay Services be
dealt with as a tariffed itemspecifically for K-12 and
libraries.

On July 7, 1999, the Comm ssion issued Order No. 23,255
conditionally approving the proposed special contract. The
Comm ssion found that special circunstances exist which require
that UNH not wait until a tariff is approved before it could sign
up for the service and prepare to inplenent it, and that one
staff anal ysis showed the contract price exceeded all arguably
rel evant cost floors of RSA 378:18-b. Furthernore, the
Commi ssion allowed the contract to go into effect on the
condition that Bell Atlantic file a tariff to offer the sane
service statewi de, on a non-discrimnatory basis to any custoner
requesting a mninmmof 30 |lines, on the sane terns and
conditions as the price to UNH in this special contract.
Accordingly, the Comm ssion did not open an investigation and
i nterventions were not required.

On July 23, 1999, the Ofice of Consuner Advocate (OCA)
filed a Motion for Reconsideration on the basis that BA failed to
nmeet its burden of proof with regard to the increnental costs of
service to UNH or the el enents needed to provide that service,
and that the Comm ssion’s reliance on “disputed cost anal ysis”

wi thout an evidentiary hearing was contrary to established
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Commi ssion practice and to basic due process. The OCA al so
all eged that the Comm ssion Staff nmenber who perforned the cost
study and recommended approval of the special contract has a
conflict of interest because of her service on the Board of the
Di stance Learning Commi ssion (DLC). The OCA al so requested a
stay of Order No. 23,255 and a full and open investigation into
the UNH special contract.

On August 5, 1999, the Conm ssion CGeneral Counsel, by
letter to all interested parties, indicated that the Conm ssion
determ ned, pursuant to Puc 201.05, that it was in the public
interest and the interest of judicial econony and efficiency to
allow all parties until August 18, 1999 to file objections to any
or all notions for reconsideration which otherw se woul d have had
to be filed by August 6, 1999.

On August 6, 1999, Vitts Networks, Inc. (Vitts) filed a
Motion for Reconsideration based upon BA's “failure to prove that
its filing of the UNH contract conplies with NH RSA 378:18 and NH
RSA 378:18-b”. Vitts avers that no special circunstances exist,
that access to distance learning and the Internet are already
avai l able, that the rates for the proposed service are anti -
conpetitive, that as no ATMtariff exists there is no fixed
schedul e from which to depart, that the Comm ssion has not
followed its practice of suspending a filing and openi ng an
i nvestigation, and that there is no proof that ATM service works

well or reliably.
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On August 6, 1999, Destek filed a Mdtion for
Reconsi deration on the basis that approval of the contract
viol ated the Tel ecomruni cati ons Act of 1996 (TAct), the due
process requirenents of Part | , Article 14, and Part |, Article
15 of the New Hanpshire Constitution and the Fourteenth and Fifth
Amendnents of the United States Constitution, RSA 541-A: 31, the
State Constitution’s guarantee of free and fair conpetition, RSA
378:18-b and State and Federal antitrust |aws. Destek sought
al so that the Conm ssion vacate or stay the effectiveness of the
Speci al Contract order and hold a hearing.

On August 18, 1999, the Comm ssion Staff filed its
(bjection to all the Mdtions for Reconsideration. Staff
mai nt ai ned that the OCA | acked standing to apply for a rehearing
pursuant to RSA 541:3, that the OCA's Mdtion did not neet the
requi renents of Puc 203.04, that there was no conflict of
interest on the part of Staff, that it is State policy that al
students deserve the educational benefits of distance |earning,
that the Comm ssion did not err in relying upon the analysis
prepared by its Staff, that the Comm ssion has not nade a
practice of suspendi ng proposed special contracts and subjecting
themto investigation, that the absence of an existing ATMtariff
rate does not create a barrier to establishing a Special Contract
for ATM service, that no private rights have been affected
requiring a hearing, that service will not be provided at anti -

conpetitive rates, that UNH is not precluded fromentering into
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this contract, that there is no present negative inpact on other
t el ephone consuners and that the Special Contract actually becane
effective the day before the Comm ssion’s order by operation of
I aw.

On August 18, 1999, BAfiled its Qojection to all the
Motions for Reconsideration. BA maintains that the Conm ssion
has al ready ordered the relief sought by Destek, that the
Comm ssion acted wthin its statutory authority in deciding not
to hold a hearing, that the constitutional issues raised by
Destek are neritless and beyond the scope of the Conm ssion’s
authority, that the Comm ssion properly analyzed the contract in
light of the relevant statutes, that the Special Contract is
nei ther barred by the TAct nor contrary to it and that there was
no conflict of interest on the part of Staff advising the
Comm ssion to approve the Special Contract.

On August 20, 1999, Rep. John H Thomas and Rep. Terie
T. Norelli, Chair and Menber of the House Tel econmuni cati ons
Oversight Commttee filed a letter wwth the Conm ssion suggesting
that, while not intending to prejudge whether the instant special
contract should be approved, due to possible anti-conpetitive
issues relative to RSA 378:18-b, it would be prudent to hold
hearings with regard to this Special Contract.

On August 23, 1999, the Conmm ssion deliberated the
Motions at its public neeting and unani nously denied the requests

to vacate or stay the Order. On Septenber 7, 1999, the
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Comm ssion further deliberated the Motions at its public neeting
and denied the requests for a hearing, reconsideration and
reheari ng.

On Septenber 29, 1999, Destek filed a letter Mdtion to
Repeal Order 23,255 - Special Contract 99-6, claimng that BA and
UNH plan to sell ATM services to conmercial and corporate
interests in New Hanpshire, that the Conmm ssion was m sinforned,
that the special contract creates predatory pricing, that the
contract is anti-conpetitive and that it shifts the cost of
gai ning market share onto the NH ratepayer. The Mtion was not
filed in accordance with Puc 203. 04.

1. POSITIONS OF THE PARTI ES W TH RESPECT TO THE
| SSUES RAI SED AND COWMM SSI ON ANALYSI S

1. |Issue: Standing to Petition for Reconsideration
a. Ofice of Consuner Advocate

The OCA's notion did not conformto the requirenments of
Puc 203.04. The OCA did not clearly and concisely state the
specific facts and | aw which support the notion, Puc
203.04(d) (1), did not certify that it had made a good faith
effort to obtain concurrence of all parties and Comm ssion Staff
to the notion, Puc 203.04(d)(3) and Puc 203.04(e), and did not
identify in the notion the position of such parties or Staff with
regard to the Motion. Puc 203.04(f). OCA's Mdtion does not
conformto these requirenents, and is, therefore, deficient as a

matter of law. However, OCA raises issues substantially simlar
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to those raised by other parties, and we will consider the
argunent s toget her

The OCA did not specifically address the issue of its
standing to nove for reconsideration; however, it clainmed that it
was “...also concerned that this contract, as presently anal yzed,
may wel |l be casting shortfalls between rate and cost onto other
ratepayers...” (OCA Motion p. 6). Staff maintained that the OCA
| acks standing to apply for a rehearing pursuant to RSA 541:3 as
residential consuners are not directly affected by Comm ssion
Order No. 23,255, and the OCA is only authorized to petition,
intervene, etc. in any proceeding “in which the interests of
residential utility consuners are involved and to represent such
residential utility consuners”. RSA 363:28, I1. Staff avers
that the OCA has not shown that the ratepayers it represents
will, in fact, be directly affected by this Order, now or in the
future, as required by RSA 541:3. Even assum ng that such
shortfalls may exist, Staff maintains that this Order does not
cast themonto other ratepayers. W agree. Any injury suffered
by residential consunmers represented by OCA would arise only if
rates were increased as a result of a subsequent rate setting
proceedi ng. Since such interests are not presently involved, the
OCA |l acks standing to petition for reconsideration.. See Appeal
of Canpaign for Ratepayers Rights, 142 N.H 629, 632 (1998). As

in the case of other special contracts, our approval of the
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contract does not guarantee BA the right to collect any such
revenue differentials fromother custonmers. Id. W wll,
nevert hel ess, address the issues and argunents rai sed by OCA
b. Destek

BA mai ntains that Destek’s Mtion should be denied
because the Conmm ssion ordered the relief sought by Destek inits
request for intervention, i.e., pricing of ATM Cell Rel ay
Services as a tariffed item Oder No. 23,255 ordered BA

to file a tariff maki ng ATM servi ces avail abl e

t hroughout the State upon the sane terns and conditions

and at the sane prices as in Special Contract No. 99-6,

within 90 days fromthe date of this Order, unless it

can denonstrate why good cause exists to charge any

other prices or offer such service on any other terns

and conditions.
This provision of the order responded to Destek’s concerns as
stated inits Mdtion to Intervene. However, Destek raised issues
inits Mdtion for Reconsideration which were not included in its
Letter of June 25, 1999. BA also maintains that Destek has not
shown that this is a contested case in which its legal rights,
duties or privileges are being determ ned. Destek argues,
however, that it “has already and will continue to suffer harmif
Order No. 23,255 remains in effect” and that this is a contested
case, that its private rights are at issue, and that it wll be
unabl e to conduct its business on a level playing field with BA

and UNH. Because we reach the substance of Destek’'s clains, it

is not necessary to determ ne whether this case is a contested
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proceedi ng nor whether Destek’s legal rights, duties or
privileges are being determ ned by Oder No. 23,255. The
Comm ssion’s order to BAto file a tariff and the speci al
contract’s pricing provisions noted bel ow ensure that any rights
Dest ek may have are adequately protected. W wll, neverthel ess,
address the issues raised in Destek’s Mdtion.

2. Issue: Wether Special G rcunstances
Exi st Pursuant to RSA 378: 18

Destek’s June 25, 1999 letter nuaintained that no
speci al circunstances had been proven to exi st regardi ng ATM Cel
Rel ay Services. Vitts, in its notion, argues that the Conm ssion
has determ ned that special circunstances only nean a threat to
BA and the general body of captive ratepayers, and that BA has
shown no such threat in its filing. The Comm ssion has denied,
wi t hout prejudice, several proposed special contracts! because
there was a strong question as to whether the proposed speci al
contract rates net the requirenents of RSA 378:18-b after passage

of the Tel ecommuni cati ons Act of 1996 (TAct), which arguably

!Order No. 23,108, Bell Atlantic, Docket DR 98-221 (January
21, 1999) (denying w thout prejudice special contract with
McLane, Gaf, Raulerson & Mddleton); Oder No. 23,109, Bel
Atl antic, Docket DR 98-222 (January 21, 1999) (denying w thout
prejudi ce special contract with Easter Seal Society of NH); Oder
No. 23,196, Bell Atlantic, Docket DT 99-040 (April 16, 1999)
(denying without prejudice special contract with North Atlantic
Energy Service); Oder No. 23,197, Bell Atlantic, Docket DT 99-
041 (April 16, 1999)((denying w thout prejudice special contract
with the Gty of Dover); Oder No. 23,198, Bell Atlantic, Docket
DT 99-042 (April 16, 1999) ((denying w thout prejudice special
contract wwth the County of Cheshire).
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require the use of a Total Elenent Long Run Increnental Cost
(TELRI C) net hodol ogy for cal cul ati ng costs of unbundl ed network
el ements (UNEs) that BA offers for sale to Conpetitive Loca
Exchange Carriers (CLECs). W issued Order No. 23,1792
establishing a proceeding to investigate the issue of which
i ncrenmental cost nethodol ogy shoul d be used when appl yi ng RSA
378:18-b to special contracts, because we were unable at that
time to determ ne whether “increnental cost” as used in RSA
378:18-b all owed the pricing of tel ephone special contracts at
|l ess than TELRIC rates as in the past. |In this docket, we found
that the proposed UNH special contract rates exceeded TELRI C
prices, and, therefore, there was no need to deny the petition on
cost floor grounds.

Wth respect to the question of what constitutes
speci al circunmstances under RSA 378:18, nothing in the statute
l[imts their scope to conpetitive threats to the incunbent.
According to BA, the proposed ATM special contract will provide
the opportunity for all K-12 schools, the University System of
New Hanpshire, libraries and ot her non-educational organizations
t hroughout the State to obtain access to nulti-site distance
learning facilities as well as high-speed Internet access. The

proposed special contract will provide the opportunity for

2Bel | Atlantic - New Hanpshire, Docket DT 99-018 (March 30,
1999) (Investigation into Increnental Cost Methodol ogy to be Used
When Applying RSA 378:18-b to Special Contracts)
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students to access advanced pl acenent courses and ot her

educati onal resources, provided by UNH that are not offered at
facilities in their region. |In addition, the proposed contract
wi Il provide increased professional devel opnment opportunities for
teachers and adm nistrators. As we stated in Order No. 23, 255,
denyi ng the proposed special contract now and conducting an

i nvestigation could unnecessarily deny school children the
benefits of these ATM services and di stance | earning during the
upcom ng school year. The UNH applications of the ATM services
are nore advanced and conprehensive than applications avail able
under existing services whether by CLECs, |SPs, or BA. Based
upon the Staff analysis showing that the rates exceeded TELRI C
rates, there was no reason to suspend the effectiveness of this
speci al contract.

In addition to these special circunstances, it is the
policy of this State that all students, regardl ess of econom c or
geogr aphi c status, deserve the educational benefits offered by
di stance | earning through state of the art technology. In 1996,
the Legi slature passed an Act Establishing the D stance Learning
Comm ssion. NH Laws of 1996 Chapter 70 (HB 473). The DLC was
created “to develop statew de di stance | earning prograns and
applications and to assist the departnent of education in
provi ding the technical assistance to potential distance |earning

providers”. D stance |earning “nmeans transm ssion of educati onal
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informati on and interaction of geographically dispersed
i ndi vidual s or groups through a single nmediumor a conbination of
audi o, video, and data.” The special contract between BA and UNH
pronotes this State policy, and it was therefore reasonable for
us to determ ne that special circunstances exist which render
this Contract to be in the public interest. Nothing raised in
the various notions for rehearing regardi ng the existence of
speci al circunstances justifies a reconsideration of that
findi ng.

3. Issue: Wiether the Proposed Special Contract
Rates are Anti-conpetitive

Vitts avers that custonmers who may recei ve di stance
| earning from UNH al ready have such services via nmany |nternet
Service Providers throughout the State, and that the use of
st atewi de average costs for the price floor is inconsistent with
RSA 378:18-b. They also maintain that use of an average cost
floor fails to neet the test of RSA 378:18-b because, by
definition, in high cost areas the average cost will be | ower
than the increnmental cost.

The i ndependent anal ysis prepared by Staff was
designed to review the proposed contract in |light of the highest
price floor recomended by interveners and Staff making such
recommendations in Docket DT 99-018. The cal cul ati on was
conservative in its approach and showed that the contract price

was above TELRI C costs, the highest cost floor supported by both
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the OCA and Staff in Docket DT 99-018. The Comm ssion found that
the inputs and vari abl es used by the Conm ssion’s Assistant Chief
Engi neer to review the proposed contract were reasonable, the
assunptions that were nmade were conservative, and the proposed
rate exceeded the costs. Gven the nature of the analysis, it
was reasonable for the Conmm ssion to decide that approval of the
special contract net the tests of RSA 378:18-Db.

Not hi ng rai sed by the Movants causes us to reconsider
our determ nation that the instant special contract rate is set
at a level not less than the increnental cost of the rel evant
servi ce under RSA 378:18-b. W do not agree with Vitts narrow
interpretation of the statute which would disallow the use of a
st atewi de average rate as proposed, especially where, as here,

t he proposed contract uses a statew de average rate. Al so, we
have required the Conpany to file a tariff for this service, no
| ater than October 5, 19993 In addition, we note that the
speci al contract contains a provision whereby the rates for
service nust neet the mninmumrates permtted under any
applicable law, regulation or order and nay be subject to
adjustnment. Any interested and affected person nmay rai se any
cost issues in response to the pending tariff filing, with the

potential result of an adjustnent to the special contract rates.

3As required, BA submitted the tariff on Cctober 5, 1999.
The Comm ssion is in the process of review ng the subm ssion.
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4, | ssue: Whether UNH is Barred from
Entering into this Special Contract

Dest ek believes that the provision of
t el ecommuni cations services by UNH in conpetition with private
parties exceeds the statutory authority provided to the
University by RSA 187-A:16. |In fact, in addition to the plenary
authority conferred upon UNH in that statute, and specifically,
section Xl Il, RSA 187-A:3, RSA 187-A: 4, RSA 187-A:10-a and,
especially, RSA 187-A:6 11, which provide for distance |earning,
confer upon the university the authority it requires to provide
services at distant |ocations as contenplated by the speci al
contract, consistent with NH Laws of 1996, Ch. 70 (HB 473). BA's
contract with UNH is between a | ocal exchange carrier (LEC) and a
custoner; what that custonmer does with the service provided is a
concern of the PUC only if UNH chooses to resell the services.
Here, UNH is sinply providing a service to its renote “canpuses”
whi ch happen to be located in various schools, libraries and
ot her locations. Although UNH nay also utilize the Speci al
Contract to provide distance |learning to other groups and
organi zati ons, and nmay thereupon need to file for CLEC
certification, the special circunstances of providing service to
schools at the start of the current school year is not
di m ni shed.

5. Issue: Whether a Tariff Rate for the

Proposed Service is Required in O der
to Approve a Special Contract Rate
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Vitts contends that the proposed ATM service i s a new
BA service not generally available to all NH custoners via a
tariff rate, and that BA cannot depart froma tariff that does
not exist. Vitts also maintains that a specific tariff rate nust
be established before a special contract rate can be approved.
The statute does not require such a sequence of events. RSA
378: 18 provides for special contract “rates other than those
fixed by its schedul es of general application”. The Comm ssion
defi nes special contract as foll ows:

Puc 1601. 01 “Special contract” neans rates and charges,

including ternms and conditions, covering service

rendered under prices and conditions which vary from

those contained in the filed tariff...
The very non-exi stence of a tariffed rate for the specific bundle
of services in question, or bundled rate for service, my nake a
speci al contract the appropriate vehicle to provide the service

to specific custoners. Therefore, Vitts' argunent does not

require reconsideration of our O der.

6. |Issue: Whether BA Met Its Burden of Proof

As we stated in Order No. 23,255, the lack of detail in
the cost study filing hanpered our effort to determ ne whet her
t he proposed rate exceeds the increnental cost of anal ogous
el ements. Neverthel ess, because of the inportance of the

proposed service to the nodernization of the state's educati onal
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system Staff drew on information in the filing and in related
dockets to devel op estimates of the appropriate cost floors for
the RSA 378:18-b analysis. This estimte, based on conservative
assunptions, shows the proposed rate exceeds, albeit by a narrow
mar gi n, the cost of providing ATM service as required under RSA
378:18-b, | and Il. That Staff, in order to conplete its
anal ysis, had to resort to publically available information not
contained in the filing does not require us to reject the filing.
In determ ning whether to reject a special contract filing, given
the 30 days available for review under the statute, the
Conmi ssion nust be able to exercise its discretion as to whether
sufficient information exists to satisfy us that the statutory
price floor has been exceeded. W note further that we are not
barred fromrevisiting this issue should information | ater

reverse this anal ysis.
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7. lssue: Whether Established Conmm ssion
Practice Required the Conm ssion to
Suspend the Special Contract Wthout Prejudice

Wi |l e we have deni ed tel ephone special contracts
w thout prejudice in the recent past pursuant to RSA 378:18-Db
when they need nore tinme for analysis, this special contract did
not require nore tinme for analysis as Vitts, Destek and OCA
mai ntain. These other contracts were |largely deni ed because the
rates at which Bell Atlantic proposed to offer UNEs to CLECs
appeared to be higher than the rates at which BA proposed to
offer essentially the sanme services to the special contract
custoner, i.e., less than TELRIC rates for UNEsS necessary to
provide a simlar service. No specific analysis was perfornmed
whi ch showed it to be otherwise. |In this docket, the Conm ssion
found that the proposed rates exceeded TELRIC prices, and,
therefore, there was no need to deny the petition. Contrary to
Vitts’ assertion that BA did not make a specific claimthat a
speci al circunstance exists, RSA 378:18 only requires that the
Commi ssion find that special circunstances exist, which it did in
its Oder. Further, the statute contenpl ates a speedy revi ew
wi thout the need for hearings in every case. There is no
provision to “suspend” a special contract. A special contract
goes into effect without further PUC action if not rejected
within 30 days, al beit the Comm ssion may review conpliance of

the contract with the statutory refinements at any tine.
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8. Issue: Whether the Statutes Permtting

Special Contracts are Constitutional or

Contrary to State or Federal Anti-Trust

Laws and \Whet her Approving the Speci al

Contract Wthout a Hearing is Constitutional

Destek and OCA claimthat the Conmm ssion’s O der

approving the special contract is unconstitutional. Destek al so
clainms that RSA 378:18-b is unconstitutional. Al though the OCA
does not specify the particular sections of the United States and
State constitutions which it clainms have been viol ated, Destek
cites Part |, Article 15 and Part 1, Article 83 of the New
Hanpshire Constitution and Article VI of the Fourteenth and Fifth
Amendnents of the United States Constitution, RSA 541-A,
unspecified federal and state antitrust |aws and “the common
law’, and the TAct. This shotgun approach |acks the specific
argunment required to denonstrate the particular ways in which the
constitutional provisions have been violated. See State v.
Chick, 141 N.H 503 (1996). BA points out that the Conmm ssion’s
role is to interpret and apply the statutes by which the
Legi sl ature enmpowered the Comm ssion to act, not to determ ne the
constitutionality of those statutes. Eastern Uilities
Associates 76 NH PUC 236, 254 (1991). It is not necessary to
reach this question given the failure of Destek to spell out in
what way it clainms its constitutional rights are affected or

vi ol ated by our special contract ruling. BA also maintains that

Destek’s antitrust argunent is groundl ess based upon RSA 356: 8- a,
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Exenption for Authorized Activity. W agree. See also, Florida
Avocado G owers v. Paul, 373 U S 132, 83 S. (. 1210, 10 L. Ed 2d
148 (1963).

Destek’s real interest inthis matter is not the
provi sion of distance learning for the citizenry of New
Hanmpshire, but rather its alleged inability to conduct business
on a level playing field with BA and UNH because of alleged anti -
conpetitive effects of this special contract. Destek alleges
that it currently provides services to schools, and Vitts
mai ntai ns that the special contract is not needed because school
children al ready have the opportunity to access distance
| earni ng. Therefore, according to Destek and Vitts, conpetition
for this service exists. Destek and Vitts cannot maintain this
mar ket solely for thensel ves by denying BA the opportunity to
provide UNH with the nmeans to do so itself via renote “canpuses”
while at the sane tine claimng that there is insufficient
conpetition. The very nature of conpetition is that a contract
may be awarded to a conpetitor. Qur role, at this tine, is to
ensure that the proposed rates are not anti-conpetitive, and this
we have done.

BA mai ntains that the Conm ssion acted within its
statutory authority in deciding not to hold a hearing. Neither
RSA 378: 18 nor RSA 378:18-b require a hearing, and only RSA

378:18 requires a Comm ssion Order, for a special contract to
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becone effective. BA maintains that it has been Conm ssion
policy not to hold a hearing where special contracts are
concerned. BA also maintains that no hearing is required because
the special contract is not a contested case under RSA 541-A

We believe that the procedure we have followed is
consistent wwth the requirenents of RSA 378:18 and RSA 378: 18- Db,
whi ch do not contenplate the holding of a hearing. In fact, RSA
378:18-b has very short tinme franes. The Legislature could not
have contenplated that a hearing be held in 378:18-b speci al
contracts cases before the Comm ssion determ ned whether to | et
the contract go into effect, given this extrenely short tine
period. W do not agree that the state or federal constitutions
provi de conpetitors an absolute right to a hearing in these
ci rcunst ances.

9. Issue: Wether a Staff Menber Appointed to the

DLC by the Chair of the Conm ssion had a Conflict
of Interest in Advising the Conmm ssion

We find no nerit in the clains that Staff Assistant
Chi ef Engineer Bailey had a conflict of interest in this docket.
Ms. Bail ey serves as one of 14 nenbers on the Board of the DLC by
virtue of her appointnment by the Comm ssion Chairperson pursuant
to NH Laws of 1996, Chapter 70:4,1,(l) as a “person from a
regul atory agency with know edge and experience in
t el ecomuni cations regulatory history,” representing the

Conmi ssion. Therefore, the Comm ssion was well aware of her
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position on the DLC and there was no need for specific disclosure
of this fact in her nmenorandumto them This was a public
appoi ntment and the information was also listed on the DLC Wb
page, appended to the OCA Mdtion. Neither Destek nor the OCA have
stated any facts showing that Ms. Bailey was actually, or even
appeared to be, biased or predisposed in favor of this special
contract. Moreover, it was UNH, not the DLC, which entered into
this special contract with BA

The OCA, and Destek by inplication, assert, wthout
specifications, that Ms. Bailey's participation in the analysis
of the UNH special contract “is contrary to the NHPUC s standards
for the staff advisory role”. 1In fact, Ms. Bailey, at all tines,
conducted herself in a manner fully consistent with the
Commi ssion’s Ethics Policy. M. Bailey did not violate any of
the four overl apping areas of concern (Information, Investnents,
| nfl uence and Enpl oynent) set forth in the Comm ssion’s Ethics
Policy. She performed her assignnent, review of this contract,
i n accordance with recogni zed academ ¢ and prof essi onal
standards. Ms. Bailey's role on the DLC in no way conprom sed
her ability to advise the Conm ssion with regard to this speci al
contract. W have confidence in the analysis prepared by our
Staff in this docket and also note that we believe Staff has
acted in a fair and objective manner in accordance with all the

Comm ssion’s requirenents and rul es.
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10. Issue: Wiether the TAct Bars
BA From O fering Special Contracts

Destek clains that the TAct bars BA fromoffering
special contracts in New Hanpshire and that any special contract
creates discrimnatory conditions on the resale of BA
t el ecommuni cati ons services. BA maintains that Destek offers no
specific support for its contention, relying only upon the
general |anguage in 8251(b) and 8253(a) of the TAct, and that
nothing in the TAct prohibits special contracts per se. BA also
mai ntai ns that recent FCC Orders support that position. W agree
with BA. Wile the TAct provides that regul ation may not
prohibit the ability of conpetitors to provide service or inpose
unreasonabl e or discrimnatory conditions, it does not bar the
use of special contracts. The Suprene Court has affirmed the
FCC s rul emaking authority with regard to provisions of the TAct,
AT&T Corp v. lowa Utilities Board, 119 S. C 721 (1999), and the
FCC has not only not prohibited special contracts but has
acknow edged that |ILECs nust offer such contracts for resale.
Local Conpetition Order.* The Myvants' proposals would deny UNH

the ability to contract for service with its selected provider of

“ First Report and Order, |Inplenentation of the Local
Conpetition Provisions in the Tel ecomunications Act of 1996, 11
FCC Rcd 15499 (“Local Conpetition Order”), nodified on recon., 11
FCC Rcd 13042 (1996), vacated in part, lowa Uils. Bd. v. FCC
120 F.3d 753 (8th Gr. 1997), cert. granted sub nom AT&T v. |lowa
Uils. Bd., 118 S.Ct. 879 (argued Cct. 13, 1998) recently
reversed in part, affirnmed in part, remanded in part. January
25, 1999.




DT 99- 086 -23-

t hat service. The tariff which BA has been ordered to file wll
ultimately be available to all custoners and will, as the speci al
contract provides, dictate the rates for this special contract,
not the other way around, as Destek avers. As the rates proposed
are not anti-conpetitive, and other special circunstances exist,
t he proposed special contract neets the tests of both RSA 378:18
and 378:18-Db.

Wth respect to any ot her argunents that may have been
rai sed by the petitioners and not specifically addressed above,
t he Comm ssi on does not believe that any of those argunents
provi de the grounds to warrant reconsideration of our Order.

Based upon the foregoing, it is hereby

ORDERED, that the Modtions for Reconsideration, Mtions
to Vacate, Motions for Hearing and Motions to Stay Order No.
23,255, filed by the Ofice of Consuner Advocate, Destek and

Vitts are hereby DEN ED.
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By order of the Public Uilities Conmm ssion of New

Hanmpshire this twenty-second day of Novenber, 1999.

Dougl as L. Patch Susan S. Gei ger Nancy Brockway
Chai r man Comm ssi oner Comm ssi oner

Attested by:

Thomas B. Getz
Executive Director and Secretary



