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DOUGLAS LEE PATCH 

Home: 20 Buckingham Drive Work: Orr & Reno, P.A. 
Bow, NH 03304 One Eagle Square 
(603) 774-5 1 13 PO BOX 3550 

Concord, NH 03302 
(603) 223-9161 

E-mail: dlp@,orr-reno.com 

WORK EXPERIENCE: 
SHAREHOLDEIUDIRECTOR, Orr & Reno, Professional Association, Concord, New 
Hampshire. November 2001 - Present. Member of the Health, Insurance and Regulated 
Industries practice group. 
CHAIRMAN, Public Utilities Commission, Concord, New Hampshire. March 1992 - October 
2001. Administrative head of three member quasi-judicial regulatory commission, 70 member 
staff and annual $6 million plus budget. Involved in electric, telecommunications and natural 
gas industry restructuring and traditional regulation of gas, electric, telecommunications and 
water industries. 
ASSISTANT COMMISSIONER, Department of Safety, Concord, New Hampshire. 1986 - 
1992. Second in command for public safety department; overseeing six divisions, handling 
legislation for department and providing advice on various legal issues. 
ASSISTANT ATTORNEY GENERAL, New Hampshire Attorney General's Office, Concord, 
New Hampshire. 1982 - 1986. Bureau of Legal Counsel, representing various state agencies 
and licensing boards. 
LEGISLATIVE ATTORNEY, Office of Legislative Services, Concord, New Hampshire. 1978 
- 1982. Drafting legislation and amendments, advising legislators. Counsel to committee 
recodifying motor vehicle laws. 

EDUCATION: 
BOSTON COLLEGE LAW SCHOOL, Newton, Massachusetts. Juris Doctor Degree, June 
1978. Top one-half of class. Participant in criminal clinical program. Summer law clerk at 
United States Attorney's Office in Boston and part-time employment at Bingham, Dana and 
Gould in Boston during last two years of law school. 
UNIVERSITY OF MASSACHUSETTS, Arnherst, Massachusetts. B.A., Magna cum laude, 
June 1975. Political Science/Honors Major. Congressional internship in Washington, D.C. 
spring semester of junior year. Member of Student Senate. 
FITCHBURG HIGH SCHOOL, Fitchburg, Massachusetts. Graduate, 197 1. Member of Student 
Council. Varsity baseball team, junior varsity basketball. Advanced placement Latin program. 

PROFESSIONAL AFFILIATIONS: 
AMERICAN ARBITRATION ASSOCIATION, COMMERCIAL PANEL, Boston Regional 
Office, 2002 -present. Completed Arbitrator I workshop February 2003 and Arbitrator I1 
workshop February 2004. 
CHAIRMAN, NUCLEAR DECOMMISSIONING FINANCING COMMITTEE, 
1992 - 2001. MEMBER, 1986-2002. 



VICE CHAIRMAN, NEW HAMPSHIRE SITE EVALUATION COMMITTEE, 
1992 - 2001. 
CO-CHAIR, GOVERNOR'S YEAR 2000 PREPAREDNESS TASK FORCE, 
January 1999 - January 2000. 
MEMBER, ENHANCED "9 1 1 " COMMISSION, July, 1992 - 200 1. 

CHAIRMAN, NEW ENGLAND CONFERENCE OF PUBLIC UTILITIES 
COMMISSIONERS, July, 1992 -June 30, 1993. 
MEMBER, NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS 
COMMITTEE ON ELECTRICITY, 1992 - 2001. 
MEMBER, NATIONAL ASSOCIATION OF REGULATORY UTILITY COMMISSIONERS 
SUBCOMMITTEE ON NUCLEAR ISSUES - WASTE DISPOSAL, 1998 - 2001. 

CAMPAIGN CHAIRMAN, UNITED WAY OF MERRIMACK COUNTY, 2002-2003. 
MEMBER, BOARD OF GOVERNORS, UNITED WAY OF MERRIMACK COUNTY, 
1994 - 1998. 

CO-CHAIR, POWER PLANNING COMMITTEE, NEW ENGLAND GOVERNOR'S 
CONFERENCE, 1995. 
MEMBER, STATE NEGOTIATING COMMITTEE, 198 8 - 200 1. 
MEMBER, TELECOMMUNICATIONS PLANNING AND DEVELOPMENT ADVISORY 
COMMITTEE, January 2001 - October 2001. 
MEMBER, Board of Directors, Bow Soccer Club 
1998 - Present. 

NEW HAMPSHIRE BAR, Admitted to practice October, 1980. 
MASSACHUSETTS BAR, Admitted to practice December, 1978. 

PERSONAL: Married to Donna L. Patch (Schwartz) since 1983, three children. 
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20,764 

NH PUC DECISIONS 
PENNICHUCK WATER WORKS, INC. 

Docket No. 

DR 91-055 

DE 92-046 

DE 92-026 

DR 91-055 

DF 92-1 52 

DE 91-026, 
DE 91-083 

DR 91-107, 
DR 91-1 10 

Dr 92-1 77 

DR 92-220 

DR 92-1 77 

PUC Cite Comuanv 

77 NH PUC 39 Pennichuck Water 
Works, Inc. 

77 NH PUC 

77 NH PUC 

125 Pennichuck Water 
Works, Inc. 

190 Pennichuck Water 
Works, Inc. 

77 NH PUC 393 Pennichuck Water 
Works, Inc. 

77 NH PUC 427 Southern NH Water 
Co., Inc. 

77 NH PUC 559 Pennichuck Water 
Works, Inc. 

77 NH PUC 708 Pennichuck Water 
Works, Inc. 

77 NH PUC 7 18 Pennichuck Water 
Works, Inc. 

78 NH PUC 91 Pemichuck Water 
Works, Inc. 

78 NH PUC 101 Pennichuck Water 
Works, Inc. 

Description 

Order Granting Petition for 
Temporary Rates 

Request for Waiver of NH 
Admin Rule PUC 20 1.05 

Report & Order on Procedural 
Prehearing Conference of 3120192 
Denying Motion to Modify 
Report and Order 20,062 in 
DE 89-137 

Report Adopting Settlement of 
Permanent Rate Case Issues 

Order Approving Extension of 
Short Term Debt Limit 

Report Granting Franchises and 
Approving Permanent Rates 

Report & Order re Pennichuck 
Petition for Authority to Engage 
in Business in Town of Amherst, 
and Southern's Petition to transfer 
certain assets to Pennichuck 

NISI Order approving Petition to 
provide water service to Amherst 
Village District 

Suspension Order and 
Establishment of Prehearing 
Conference 

NISI Order approving Petition to 
provide water service to all but 
Souhegan Woods Area in Town 



Order No. Docket No. PUC Cite 

3/29/93 20,801 DR 92-220 78 NH PUC 197 Pennichuck Water 
Works, Inc. 

4/8/93 20,808 DR 91-220 78 NH PUC 218 Pennichuck 
DR 9 1-068 

7/1/93 20,893 DR 91-220 78 NH PUC 33 1 Pennichuck Water 
Works, Inc. 

7/23/93 20,913 DE 92-1 85 78 NH PUC 362 Pennichuck Water 
Works, Inc. 

8/16/93 20,935 DR 91-220 78 NH PUC 444 Pennichuck Water 
Works, Inc. 

9/22/93 20,997 DR 89-224 78 NH PUC 538 Southern NH Water 
Co. 

8/3/93 21,026 DR 92-220 78 NH PUC 621 Pennichuck Water 
Works, Inc. 

12/6/93 21,05 1 DR 92-220 78 NH PUC 701 Pennichuck Water 
Works, Inc. 

12/7/93 21,053 DE 93-138 78 NH PUC 707 Pennichuck Water 
Works. Inc. 

1994 
1/17/94 21,102 DRM 79 NH PUC 29 

93-1 75 

2110194 21,125 DRM 79 NH PUC 58 
93-1 57 

Description 

of Amherst 

Order granting Petition for 
Temporary Rates 

Report & Order granting 
Franchises and establishing Rates 
for two subdivisions, Maple 
Haven and Glen Woodlands 

Suspension Order 

Order NISI granting authorization 
to provide water service, charge 
rates, in portion of Town of 
Bedford 

Order Approving Certain Rate 
Case Expenses 

Recoupment of Rate Case 
Expenses relating to Appeal of 
the Office of Consumer Advocate 

Petition for Rate Increase, Report 
and Order Approving Settlement 
Agreement, Granting Permanent 
Rate Increase and Establishing 
Cost of Common Equity 

Order Approving Rate Case 
Expenses 

Order NISI Granting 
Authorization to Discontinue 
Permanently its Right, Privilege 
and Franchise in Area Known as 
Shepard Hill 

Order announcing PUC's intent 
to adopt new Uniform System of 
Accounts 

Order devising procedures by 
which small water systems may 
obtain expedited relief 



Order No. 

2 1,224 

21,451 

21,564 

21,681 

21,713 

22,004 

22,054 

Docket No. 

DF 94- 192 

DR 92-220, 
DR 94-262 

DR 95-046 

DR 95-046 

DE 94-253 

DF 95-362 

DR 95-361 

PUC Cite 

79 NH PUC 468 

Description 

Pennichuck Water 
Works, Inc. 

Order authorizing reissue and 
resale of $5.4M of tax exempt 
bonds 

Order granting second step rate 
increase of 3.48% and incfease in 
service fees 

79 NH PUC 667 Pennichuck Water 
Works, Inc. 

80 NH PUC 124 

80 NH PUC 312 

Pennichuck Water 
Works, Inc. 

Order granting 3-month extension 
of term of special rate contract wl 
Anheuser-Busch, Inc. 

Pennichuck Water 
Works, Inc. 

Order approving additional 2- 
week extension of term of special 
rate contract wl Anheuser-Busch, 
Inc. 

80 NH PUC 394 Consumers NH 
Water Co. W a  
Southern NH Water 

Order approving petitions by two 
water utilities for amendment of 
tariff provisions as to main 
extensions, developers eligible for 
refund of advances 

81 NH PUC 73 

81 NH PUC 191 

Pemichuck Water 
Works, Inc. 

Order authorizing issuance and 
sale of up to $8M in unsecured 
debt, to refinance other debt 

Pennichuck Water 
Works, Inc. 

Order authorizing extension of 
service into previously 
unfranchised area of Town of 
Bedford, charging core system 
rates 

8/26/96 22,287 DE 93-029 81 NH PUC 647 Order clarifying scope of docket 
examining least cost planning 
practices.. . 

81 NH PUC 
1037 

Numerous, 
including 
Pennichuck Water 
Works, Inc. 

Order adopting recommended 
principles for least-cost planning 
practices.. . 

82 NH PUC 292 Pennichuck Water Order authorizing extension of 



Dale Order No. Docket No. PUC Cite 

1130198 22,843 DF 97-225 
(revised) 

Compatrv Description 

Works, Inc. 

82 NH PUC 347 Pennichuck Water 
Works, Inc. 

82 NH PUC 483 Pennichuck Water 
Works, Inc. 

82 NH PUC 602 Pennichuck Water 
Works. Inc. 

82 NH PUC 735 Consumers NH 
Water Company 

82 NH PUC 775 Consumers NH 
Water Company 

82 NH PUC 8 14 Consumers NH 
Water Company, 
Pennichuck Water 
Works, Inc. 

Pennichuck 
Corporation/ 
Pittsfield Aqueduct 
Company 

Pennichuck 
Corporation/ 
Pittsfield Aqueduct 
Company 

Pennichuck Water 
Works, Inc. 

service into previously unserved 
Town of Salem, charging core 
system rates 

Order authorizing issuance and 
sale up to $4M in unsecured debt, 
to finance construction of several 
capital projects 

Order suspending and scheduling 
prehearing conferences relative to 
petition for $1.856M rate increase 

Order granting 5.12% temporary 
rate increase, pending resolution 
of request for permanent increase 
to 26.98% 

Order bifurcating proceeding- 
settlement/sale of assets to Town 
of Hudson, and for those assets 
(outside of Hudson) to be 
acquired by Pennichuck 

Order accepting settlement and 
stipulation with Town of Hudson 

Order accepting settlement and 
stipulation whereby assets and 
operations outside Hudson will be 
purchased and acquired by 
Pennichuck 

Petition for Approval of 
Acquisition - Order Scheduling 
Hearing 

Petition for Approval of Merger 
Agreement - Order Approving 
Merger 

Petition for Permanent Rate 
Increase - Order Approving 
Settlement Agreement and 



Date Order No. Docket No. PUC Cite Corn pan y Description 

Petition for Rate Consolidation 

Sale of Consumers New 
Hampshire Water's Non- Hudson 
Water System to Pennichuck East 
Utility, Inc. - Order Approving 
Pennichuck East Utility, Inc.'s 
Petition for Financing 

Pennichuck East 
Utility, 
Inc./Pennichuck 
Corporation 

Petition for Permanent Rate 
Increase - Order Approving Rate 
Case Expenses 

Pennichuck Water 
Works, Inc. 

Pennichuck Water 
Works. Inc. 

Petition for Authority to Issue and 
Sell $450,000 of Unsecured Debt 
- Order NISI Approving 
Financing 

Great Bay Water 
Company, Inc.1 
Pennichuck Water 
Works, Inc. 

Transfer of Water System - Order 
NISI Authorizing Transfer of 
Water System 

Pennichuck 
Corporation/ 
Pennichuck East 
Utility, Inc.1 
Pennichuck Water 
Works, Inc. 

Petition to Transfer the Souhegan 
Woods Water System from 
Pennichuck East Utility, Inc. to 
Pennichuck Water Works, Inc. - 
Order Approving Procedural 
Schedule 

Franchlse and Rate Request - 
Order NISI Approving Request 
for Franchise and Rates 

Pennichuck Water 
Works, Inc. 

Pennichuck Water 
Works, Inc. 

Order NISI Approving Tariff 
Revision and Miscellaneous Fee 
Increases 

Pennichuck 
Corporation1 
Pennichuck East 
Utility, Inc.1 
Pennichuck Water 
Works, Inc. 

Petition to Transfer the Souhegan 
Woods Water System from 
Pennichuck East Utility, Inc. to 
Pennichuck Water Works, Inc. - 
Order Approving Transfer 

Pennichuck Water 
Works. Inc. 

Petition for Condemnation of 
Certain Real Property and 



D d  Order No. Docket No. PUC Cite Description 

Appurtenant Fixtures Located at 
the Pheasant Lane Mall - Order 
Granting Condemnation 

Pennichuck Water Petition for Authority to Issue 
Works, Inc. Securities - Order NISI 

Approving Issuance of Securities 

Pennichuck Water Tariff Revisions to Implement a 
Works, Inc. Late Fee for Accounts Past Due - 

Order Suspending Proposed 
Tariff Revisions 

Pennichuck Water Petition for Exemption Pursuant 
Works, Inc. to RSA 674:30 I11 from Local 

Ordinances, Codes or Regulations 
of the Town of Deny Pertaining 
to the Proposed Construction of a 
225,000 Gallon Water Tank - 
Order Approving Procedural 
Schedule 

Pennichuck Water Petition for Exemption Pursuant 
Works, Inc. to RSA 674:30 I11 from Local 

Ordinances, Codes or Regulations 
of the Town of Deny pertaining 
to Proposed Construction of a 
225,000 Gallon Water Tank - 
Order Granting Exemption from 
Local Ordinances of Town of 
Deny 

Pennichuck Water Petition for Approval of 
Works, Inc. Franchise Expansion and Rate 

Schedules - Order NISI 
Approving Franchlse Expansion 
and Rates 

Pennichuck Water Connection Charges for New 
Works, Inc. Customers Prehearing Conference 

Order 

Pennichuck Water Petition for Permanent and 
Works, Inc. Temporary Rate hcrease - Order 



Date Order No. Docket No. PUC Cite Descriution 

Scheduling Prehearing 
Conference and Temporary Rate 
Hearing and Suspending 
Proposed Tariffs 

Pennichuck Water Petition for Permanent and 
Works, Inc. Temporary Rate Increase - 

Prehearing Conference Order 

Pennichuck Water Petition for Permanent and 
Works, Inc. Temporary Rate Increase - Order 

Approving Temporary Rates 

Pennichuck Water Petition for System Upgrade Fee - 
Works, Order Granting Fee 
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Indianapolis Star 
October  1.5, 2000 

ANOTHER VIEW 
Janice A. Beecher 

Options 
for water 
company 
ownership 

T 
he Indianapolis Water 
Co. is a longstanding 
example of water service 
provided by a private 
company. Prlvate 
ownership brings many 

advantages to the water business. 
particularly in an Increasingly 
complex and competitive environ- 
ment. 

Because they are not bound by 
geopolitical boundaries, private 
cornpanics are better able to 
achleve reglona! economies of 
scale. They have clearer incentives 
for efficiency in investment, opera- 
tions, service and pricing. 

One of the chief advantages of 
private ownership is accountablHty 
through the Indiana Utilily Regula- 
tory Commission. Mafntainlng 
regulatory oversight in a monopo- 
listic industr)i is essential. Investor 
ownership with regulation is clearly 
preferable to munictpal ownership 
with contractual management. 
which is used for the wastewater 
trealment plant. 

The absence of regulatory ac- 
countability under thls model also 
means that cost savings, when 
achieved, are not necessarily rein- 
vested in the system or returned to 
ratepayers. 

One of the central disadvantages 
of the pclvate model, a s  recognized 
by the city. is that prlvate assets 
can be bought and sold to any 
party. at any time. and at any price 
agreed to by investors. The pros- 
pect of IWC's sale by its gas com- 
pany parent raises issues of local 
control and continuity of mwage- 
rnent, particularly if forelgn inter- 
ests are involved. 

Given h e  vital nature of water 
services to the community, a 
thoughtlul ahd open debate over 
water utility ownership is jusllfied. 

Transforming the water com- 
pany Into a munlclpal utility may 
not be in the best interest of the 
city or customers. The clty does not 
have the capacity to take on the 
water-supply function, which 
means that it will likely turn again 
to contract operatlons. 

it would lose access to private 
capital and the scale economies in 
operattons and management that 
are achievable by larger utility 
companies. It also might succumb 
to the political pressure to sup- 
press rates, which can lead to de- 
ferrals of essential investments, the 
need for subsldization, and ineffi- 
clenl water use. 

If local control becomes the cen- 
tral issue. however, options suped- 
or to traditional municipal owner- 
ship are available. An excellent 
model is used in Louisville, where 
the water system is operatcd.as a 
corporation wholly owned by the 
munldpality. In fact control can 
be accomplished wtlh a 51 percent 

Lm Angele. lim Syndkate 

investment ownership share by the 
city ln the water company vs. the 
100 percent required to purchase 
the system outrighl. Other poten- 
tial investors are the municlpaliUes 
served by IWC. 

The city of Lawrence. which re- 
cently sold its water assets to IWC, 
should want to invest In a seat on 
the system's governipg board. IWC 
employees mlght also want a stake 
in their company. which would 
provide employees a well-earned 
voice in rnanagemenl and perform- 
ance Incentives. 

Finally, many individual water 
customers likely would be willing 
to buy shares in the water system 
and have the opportunity to earn 
dividends from its operation. 

The city of IndianapoUs should 
welcome Ulis opportunity to move 
beyond the rhetoric of privahlion 
and municlpalizatlon, open the dia- 
logue to all affected sLakehoiders. 
and work to craft a long-term re- 
gional solution that properly bal- 
ances public and private interests. 

Beecher, Ph.D., is principal of Beecher 
Policy Research Inc, in lndiaMpdis that 
specializes in Ihe stmnure and regulation 
of the water industrf. 
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plays a role, the superior perfor- 
mance of private companies can 
be attributed in part to the disci- 
pline tha t  regulation brings. 
(Strangely, these same "studies" 
are used to advocate privatization 
via unregulated contracts.) 

What does regulation do? It 
provides a reasonably predictable 
system of accountability and 
incentives. When i t  works well, 
regulation balances the interests 
of shareholders and "captive" 
ratepayers (who have no real ser- 
vice options). Regulation also 
seeks long-term solutions that are 
in the public interest. The utility 
accepts ongoing regulatory over- 
sight in exchange for a certificate 
of "public convenience and neces- 
sity." 

On a practical level, regulation 
ensures the prudence of invest- 
ments and expenditures, the rea- 
sonableness of returns, the just- 
ness of prices, the appropriate- 
ness of service terms, and timely 
dispute resolution (more so than 
litigation). 

Despite substantial shortcom- 
ings, even traditional rate-of- 
return regulation provides signif- 
icant performance incentives. The 
return is authorized but hardly 
guaranteed. As a policy instru- 
ment, the independent economic 
regulatory model is superior to 
micromanagement through 
lengthy, legalistic, and cumber- 
some procurement contracts. 
Regulation can be especially use- 
ful in the context of rising infra- 
structure costs, which clearly 
applies in the case of water. 

Of course, cites can-and do-self 
regulate for their own utilities, as  
well as  engage in "franchise" reg- 
ulation. And they generally do not 
welcome economic regulation by 
the state (although limited juris- 

diction exists for publicly owned 
systems in some states). But the 
evolving privatization market 
presents new challenges. Cities 
may lack the capacity to effective- 
ly regulate or protect their inter- 
ests; worse still, cities may be 
unable to depoliticize the provi- 
sion of water services (including 
critical investment and pricing 
decisions). 

Paradoxically, expanding 
reliance on the private sector 
often requires more government, 
not less-as advocates might sub- 
mit. The same challenges, inci- 
dentally, apply to the developing 
world where the capacity to gov- 
ern-to regulate-must come before 
workable market solutions. 

DE FACCO DEREGULATION 
A form of de facto deregulation 
occurs when the privatization 
process involves the circumven- 
tion of economic regulation. When 
Chattanooga threatened to con- 
demn and seize control of its 
water system, it added insult to 
injury by simultaneously request- 
ing proposals from private opera- 
tors, who seemed eager to oblige. 
It  is fair to question whether the 
public would have been well 
served by the added oversight 
burden on local government, the 
loss of regulatory accountability, 
and the shift away from a regu- 
lated return. 

Another telling example is the 
failed attempt by U.K.'s Kelda to 
divest its assets to an  unregulat- 
ed cooperative-a "Friendly 
Societyn-and operate the system 
under an  unregulated contract for 
which oversight presumably 
would be more "friendlyn than the 
scrutiny of the national regulator 
OFWAT. Kelda's proposal is a 
response to perceived "over-regu- 
lation" (that is, constrained 
returns) following the recent 

price-cap adjustment by OFWAT. 
The announcement is proving to 
be unsettling in the U.S., particu- 
larly with respect to Kelda's 
recent acquisition of Aquarion. 

The divestiture of major oper- 
ating responsibilities to the pri- 
vate sector clearly begs the ques- 
tion of whether independent regu- 
latory review is needed. A long- 
term contract with an oligopolist 
(usually a domestic or foreign 
holding company) does not alter 
the underlying monopoly struc- 
ture of the publicly owned utility 
or the profit-maximizing behavior 
of the long-term management 
contractor and its affiliates. 

In both the U.S. and Britain, 
jurisdictional reform could 
address the dilemma of de facto 
deregulation (the circumvention 
of regulatory authority) by 
expanding oversight to include 
both private monopolies and pub- 
lic monopolies that divest man- 
agement and operational respon- 
sibilities to the private sector. 

Private contractors and public 
monopolies both are potential tar- 
gets of regulatory oversight. Some 
contractual arrangements, such 
as build-own-and-operate or mer- 
chant facilities, have characteris- 
tics similar to investor-owned 
utility monopolies and economic 
regulation may be appropriate. 

The monopoly power of public 
monopolies (namely, municipali- 
ties) vis-8-vis captive customers is 
a particular concern in the con- 
text of privatization. For exam- 
ple, under typical privatization 
arrangements, there is no real 
assurance that utility customers 
will actually realize the promised 
savings either through refunds or 
reinvestment in system improve- 
ments. Indeed, the privatizers 
often entice cities with the 



promise of cash flow to address 
other local needs (such a s  adding 
police, modernizing schools or bal- 
ancing budgets) and to avoid rais- 
ing taxes or user fees. 

Regardless of ownership, the 
monopolist who controls assets 
and sets prices to ultimate con- 
sumers should be regulated when- 
ever the involvement of the pri- 
vate sector is  substantial. Ideally, 
all water systems would be regu- 
lated to ensure a degree of compa- 
rability in cost accounting, 
ratemaking, and performance 
standards. Cities should be regu- 
lated whenever they depend heav- 
ily on the private sector for asset 
management and operations to 
the private sector. This would 
afford prudence review of contrac- 
tual arrangements. Jurisdiction 
also could be extended to cover 
conflict resolution between cities 
and contractors. 

Publicly owned systems also 
should be regulated as  monopolies 
whenever they seek a "return" on 
their investment, compete with 
the regulated private sector, pro- 
vide wholesale or retail service 
outside of geopolitical boundaries, 
own and operate vital transmis- 
sion facilities, or simply want to 
provide a better level of account- 
ability to captive customers dur- 
ing a period of rising costs and 
tumultuous industry change. 

Regulation will allow all pri- 
vate providers (owners and opera- 
;ors) to earn a reasonable return, 
while also ensuring that  cus- 
Amers will reap the benefits of 
east-cost management and opera- 
;ion of the system, regardless of 
low savings are achieved. 

3 t ies  or privatizers are unlikely 
D embrace regulation. Why sacri- 
ice local control or unrestrained 

profit potential? Time and again, 
that which intends to serve the 
public interest is  unwelcome to 
parties with narrow parochial and 
private interests. 

Regulation is difficult to 
endorse because i t  can look better 
on paper than in practice. The 
quality of regulation is uneven 
and, regrettably, some regulators 
may a t  times cater to political 
interests. The traditional regula- 
tory model has been rightly criti- 
cized for failing to provide ade- 
quate incentives for efficiency and 
innovation. But all of these defi- 
ciencies can be addressed through 
diligent regulatory reform. 

Regulators also are on a learn- 
ing curve about how to regulate 
restructured and partially com- 
petitive industries. Contrary to 
popular myth, regulators have 
proven themselves to be highly 
adaptive to emerging markets for 
what are now known not a s  utili- 
ties but a s  "network" industries. 
Regulators step out of the way 
when markets become truly com- 
petitive (such as  various telecom- 
munications services and energy 
supply). Fundamental utility dis- 
tribution functions, however, 
should remain regulated. And, 
based on its cost profile, the sup- 
plier of drinking water is the quin- 
tessential capital-intensive distri- 
bution utility. 

Given current engineering and 
economic realities, and despite 
technological and market advances, 
major water utility operations sim- 
ply are not competitive. At best, 
they are modestly contestable- 
meaning that municipalities can 
threaten condemnation of private 
systems and corporations can offer 
privatization to public systems. 
These forms of "institutional" com- 
petition are relevant, but hardly a 
robust form of competition. 

Some elements of structured 
competition, within a broader reg- 
ulatory framework, can and 
should be introduced to the water 
sector. Water rights can be traded. 
Wholesale water can be sold to 
smaller systems, allowing them to 
focus on distribution. Limited 
wheeling arrangements might 
emerge. Some service functions, 
such customer services (metering 
and billing), might be unbundled 
and deemed competitive. 

But the economic and social 
benefits of restructuring in the 
form of large-scale vertical separa- 
tions (unbundling of key func- 
tions), a s  well as  horizontal con- 
vergence (such a s  water and ener- 
gy mergers), are unclear. For now, 
monopoly with vertical integra- 
tion is economical and consistent 
with the service mission of most 
water and wastewater utilities. 

The restructuring priority for 
the water industry is the consoli- 
dation of the smaller and mid-size 
systems to achieve economies of 
scale and scope, which will pro- 
duce much greater and more 
enduring social gains than fringe 
forms of limited competition. The 
greatest benefit of uniform regula- 
tion of the water industry would 
be the creation of a level playing 
field for restructuring, along with 
an appropriate blend of account- 
ability and incentives. In due 
course, regulation may be the best 
thing that could happen to privati- 
zation. . 



J. James Barr, President & CEO 
American Water Works Company, Inc. 

Dr. Beecher should be commended for raising issues 
and expressing views that are extraordinarily impor- 
tant to the future of reliable water service. I would 
hope her commentary provokes the careful consider- 
ation this crucial public policy issue d e s e ~ e s .  

In this era of increasing competition and deregula- 
tion in the energy and telecommunications indus- 
tries, it is indeed running against the grain for Dr. 
Beecher to remind us of the valuable role that eco- 
nomic regulation can and should play in meeting the 
huge challenges facing the water and wastewater 
industries. These industries and the vital service 
they provide are subjected to unique economic forces. 
What I see in her remarks is a fundamental question 
that oRen seems lost in the maneuvering for position 
that naturally evolves from transition. That question 
is - what is the best long-term policy choice for the 
customer? 

Obviously, there are examples of regulated asset 
ownership that are less than optimal, just as there 
are many good examples of government ownership 
and "partnering" arrangements. On balance, howev- 
er, I am convinced that regulated asset ownership 
provides customers with the best combination of ser- 
vice provider accountability and incentives to invest 
and maintain necessary infrastructure on a long- 
term basis in a cost-effective manner. 

Dr. Beecher's comments should cause recognition 
that, as yet, significant issues remain unresolved for 
an industry that faces massive capital investment 
requirements for infrastructure replacement and 
quality enhancements over the next 20 years. State 
economic regulators, legislators, public health offi- 
cials, and responsible service providers share a 
responsibility to address squarely and objectively 
there tough, sometimes unpopular and always com- 
plex matters on behalf of those served and those to be 
semed. 

I believe that if this is done, the advantages of the 
model Dr. Beecher advocates will become more 
apparent. It is a model that has, in fact, functioned 
well to facilitate cost-effective capital attraction and 
service quality. I believe that model can and should 
be used on a broader basis in the future to meet the 
significant challenges this industry confronts. 

Although Dr. Beecher may be voice crying in a 
deregulatory wilderness, it is a voice to which we 
should all take heed. 

Robert E. Hebert, Vice Chairman 
ECO Resources, Znc. 

Dr. Beecher's conclusions seem to be built on a basic 
assumption that local and regional governments are 
generally incapable of regulating private contract,. 
She continually refers to the "circumvention of regu- 
latory controlsn instead of the more appropriate "sub- 
stitution of regulatory controlsw-a small but critical 
difference. She compares the inadequacy of local con- 
trol to similar problems in Third World countries. 

Bottom line, she presents a theory that customers 
are best protected from the inadequacies of their 
elected representatives by an efficient, well-trained 
bureaucracy which provides a higher degree of "rea- 
sonable predictability." 

Her statement that "governments should govern, 
not partner with the governed" leaves me confused. If 
the goal of government is to enhance the role of the 
bureaucracy to achieve reasonable predictability, Dr. 
Beecher is right on target. But if the goal of govern- 
ment also is to provide high quality service to the gov- 
erned a t  the lowest reasonable cost, she has shed 
very little light on the subject. 

(Next month's Procurement Forum will feature 
arguments against price regulation of contract water 
services by Larry Chertoff, Executive Director, Water 
Industry Council, and David Mackensie, a 25-year 
participant in the private water industry.).. 
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1. SUMMARY 

As a result of a March 15, 2004 request by the Maine Water Utilities Association, 
in April 2004, the Utilities and Energy Committee asked the Public Utilities Commission 
to produce a report on what review should be undertaken by a municipality or water 
utility before a decision is made to change the ownership structure of a public water 
utility. 

In brief, we believe that the review of a change of ownership of a public water 
utility should be no different from the review conducted to determine whether a private 
company's ownership should be changed. In short, one must determine the costs and 
benefits. The real questions are how that determination is made and who should make 
the ultimate decision. 

II. BACKGROUND 

Before going into further detail, a brief description of the major ownership types 
that exist currently is warranted. There are three forms of ownerships for public water 
utilities: quasi-municipal districts; municipal departments; and private investor-owned 
companies. PUC regulation of the quasi-municipal districts and municipal departments 
is the same. Both of these ownership types are not-for-profit and their trustees are 
subject to some approval by district and municipal voters or are appointed by municipal 
officers as provided for in their legislative charters. As a result, the regulation of these 
utilities is fairly limited. Because of the profit motive, the regulation of the investor- 
owned utilities is more extensive. However, from a regulatory point of view, one form of 
ownership is not considered preferable to the others. The determining factor should be 
what is best for the ratepayers of the water utility. 

One additional difference between a district and a municipal department is the 
area served by the water utility. In many cases, a district's service territory 
encompasses customers in more than one municipality whereas a municipal 
department usually serves customers only in the municipality itself. 

111. AREAS OF REVIEW NECESSARY 

1. Safe, Adequate and Reliable Waterservice 

While cost of operation is important, the ability to provide a safe, 
adequate and reliable source of water, now and in the future, should be the primary 
consideration of any utility. When looking at the choices of ownership, the question 
should be what entity will best be able to achieve this end. Potential new owners or 
operators need to demonstrate a thorough understanding of water utility operations and 
associated regulations. To demonstrate this, the new owners, or ultimate operators if 
they are different, need to show that they have the necessary technical ability or will 
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have it when they take over the water utility. We would recommend a review of the 
planned staffing of the water utility, including a review of the resumes or backgrounds of 
the people 
being hired and the job descriptions of those positions that the new owners plan to fill. 

In addition, we would recommend a review of any procedures that the new 
owners plan to implement upon taking over the water utility. The operational function 
includes an understanding of all the rules and requirements of the Federal Safe Drinking 
Water Act and other rules of the Drinking Water Program. Examples of specific 
requirements in the rules include the use of licensed operators and the testing of 
chemical levels in the water at certain times of the year. Failure to meet those rules 
could result in fines or other penalties to the water utility. The new operators must 
display thorough familiarity with the applicable rules. 

2. Cost 

After assuring that the new operators can deliver safe and reliable water, 
the decision makers can turn to costs. Often the major reason given for 
recommending a change is that the new owners can provide the same or better 
service at a lower cost. Making that statement and producing documents showing a 
lower cost can be done fairly easily. The test comes in verifying that the estimates 
used are valid. Did the new owners consider the full cost of operating the water utility, 
including all administrative costs? Even if the new owners plan to use existing staffing 
to fulfill the duties of the water utility, the expenses related to water utility functions 
performed by those employees should be allocated to the water utility; this ensures 
that there is no subsidization of water service by other parties. The same treatment 
should be given to the cost of facilities such as office buildings, garages, heavy 
machinery and other items shared with the water utility by the municipality or other 
entity that will direct its operations. It may be possible to reduce a water utility's costs 
if, as part of the planned ownership change, the utility can share facilities or staff with 
other entities, but care must be taken to allocate costs properly. 

Labor is one of the largest costs of operating a water utility, after 
financing infrastructure needs. The same work needs to be done regardless of 
organizational structure. If the new entity can operate the utility with that entity's 
existing labor force in full or in part, it may be able to reduce the utility's operating costs 
on an ongoing basis. This is easier to accomplish when the utility is small and will thus 
impose a minimal burden on its new owner. For example, if a utility currently sends out 
monthly bills to 1,000 customers, adding an additional 100 customers might not pose 
any problems. However, adding an additional 1,000 customers and doubling the 
requirements of the billing system, might, because typically systems are designed for a 
certain maximum capability. This can also be said for paying the bills of the water utility 
- if this function only adds a few checks a month, those costs can probably be absorbed 
without causing an increase in the number of accounting employees. However, if the 
water utility itself has a full-time accounting staff that spends all of its time keeping the 
utility's books and records, it is likely that this full-time staff would be necessary in the 
future and as a result, no cost savings would be produced as there would be no 
downtime to allocate to other duties. 

One other factor to examine before proceeding with a change in 
ownership structure is whether any of the savings could be generated without such a 
change. For example, if part of the savings results from shared equipment, the savings 
could be obtained by the existing water utility renting the equipment to or from the other 
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entity, reducing the costs to both. Purchasing agreements may be entered into 
with other water utilities or entities for chemicals and piping, which could save money for 
all the utilities involved without an ownership change. Metering and billing is another 
area where utilities might be able to share resources and save money. 

3. Conflicting Interests 

In choosing between a water district and a municipal department, the 
primary consideration should be the interests of the customers being served. In 
deciding what ownership form would best serve those customers, one needs to know 
the following: 

The geographical boundaries of the water utility 

The municipalities within the water district boundaries 

The number of water customers taking service in each municipality 

The number of taxpayers in each municipality 

If the water utility serves many customers in a number of municipalities, it 
may be difficult for a department of one of those municipalities to effectively meet the 
needs of all those customers equally. Alternatively, even if all the water users are in 
one municipality but very few taxpayers receive water service, there would be questions 
of the taxpayers' needs overriding the needs of the water users. 

One area of concern and debate that has arisen in the past that highlights 
the different interests is the use of land -there may be conflicting interests between a 
water utility with land holdings for watershed protection and a municipality that has an 
interest in greater recreational use of such property or use for other monetary gains. If 
the decision makers have equal responsibility to meet the needs of the municipality and 
water utility, it may be difficult to balance those interests. 
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4. Funding Availability 

One other area that should be taken into account is the different sources 
of funding that may be available depending on the type of ownership. In some cases, 
one form of ownership may lead to more funding options than another. However, this 
tends to be on a case-by-case basis depending on the size and needs of the 
community. The major funding sources are the Maine Municipal Bond Bank, the 
Drinking Water Program's State Revolving Loan Fund, and U.S. Rural Development 
programs. Each has different requirements for different projects. Along similar lines, 
state law allows a municipal department a shorter repayment term on debt than it allows 
a water district. 

IV. RESULTS OF PREVIOUS CHANGES 

Historically, changes in ownership have taken place in Maine. However, it is not 
necessarily easy to ascertain whether the change is beneficial or not. One would have 
to examine any rate increases after the change and determine if they would have been 
necessary regardless of ownership (for example if caused because of infrastructure 
needs.) In addition, one would need to examine the operational efficiencies -the rates 
may be higher but if the quality of service provided is higher, the change would have 
been for the better. In one recent case, there have been several rate increases since a 
change of ownership but those increases were related in part to the existing 
infrastructure needs. There has not been enough time since the ownership change to 
evaluate whether the change has increased the operational efficiencies of that utility, 
which is the claim of the new owners. 

V. CONCLUSION 

In conclusion, before making a change in the ownership type of a water utility, 
decision makers should perform the same due diligence that is performed before 
entering into any business decision. What entity can provide the best service for the 
lowest cost while still representing the ratepayers of the water utility? Completing this 
review prior to the decision being made maximizes the probability that the decision will 
be in the best interest of the ratepayer. 
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1.0 INTRODUCTION 

This report fulfills the requirements of Chapter 64, Laws of 2000 for the New Hampshire 
Department of Environmental Services (DES) and the New Hampshire Public Utilities 
Commission (PUC) to conduct a study of regulatory structures which encourage or 
discourage regional cooperation in drinking water resources management and water 
conservation, and report back to the Legislature with recommendations by June 29, 2001. 

There is increasing concern about periodic drinking water shortages in New Hampshire, 
especially in public water systems serving the southern tier and the seacoast regions of the 
state. The term "shortage" implies that the problem is entirely one of impairment of source 
yield, but supply-side management is only part of the problem. As demonstrated repeatedly 
during low rainfall periods over past decades, water demand peaks dramatically during dry 
spells, especially as a result of landscape irrigation, pointing to the need for more effective 
demand-side management. 

The most recent drought during the summer of 1999 demonstrated that limited tools are 
available to water suppliers to curb customer demand, enforce conservation or to rapidly 
obtain backup or emergency supplies from contiguous water supplies on a short-term basis. 
The drought also provided increasing evidence of the need to develop more effective long- 
range water supply planning in areas where regional cooperation and conservation might 
jointly play a significant role in resolving water supply deficits. Furthermore, even when 
water systems have a surplus of water available, water conservation practices can provide 
meaningful environmental and economic benefits. Increased water use efficiency is also 
directly linked to improved energy conservation and pollution prevention. Also, as the 
number of users of New Hampshire's water resources for diverse purposes expands with 
time, the potential increases for conflicts between users for drinking water, industrial, 
commercial and agricultural applications, and environmental resource protection. For 
example, recent proposals for large groundwater withdrawals for new golf courses and a 
commercial bottling facility and public comments on the instream flow rules recently 
proposed by DES have demonstrated the need to continue to clarify the balance between the 
riparian rights of property owners for new withdrawals with the rights of other existing and 
potential future water users and the public trust. 

In this context, DES and PUC have assessed what improvements to state policies can be 
made to further promote consideration of regional approaches and water conservation by 
New Hampshire's water suppliers. 

2.0 STUDY APPROACH 

A survey that covered both regional and water conservation issues was developed and 
distributed to water suppliers and planning organizations. The survey was designed to 
understand their viewpoints and to identify potential study issues. The survey was mailed to 
municipal and PUC-regulated water suppliers (150 surveys with 66 returns) and regional 



planning entities (50 surveys with 30 returns), including Regional Planning Commissions, 
Economic Development Agencies, and Regional Development Corporations. Compiled 
responses to the survey served as the basis for producing issue papers to focus subsequent 
discussions on identified barriers to regional cooperation and conservation. 

A working committee of stakeholders, labeled the Conservation and Regionalization Work 
Group (CONREG), was formed concurrently with the survey to provide additional focus on 
the issues defined. This committee was comprised of water suppliers (municipal and 
privately-owned), regional planners, representatives from the State's Office of the Consumer 
Advocate, and agency staff. CONREG met on three occasions to discuss issues on state 
policy, regulation and statute and to assist DES and PUC with the development of the 
conclusions and recommendations put forth in this report. 

This report serves as a summary of this effort. Detailed supporting information is contained 
in two companion documents that are available upon request: ( 1 )  A working document 
entitled Detailed Discussion and Analysis ofRegiorza1 Water Supply Cooperation and Water 
Conservation Issues, May 3, 2001; and (2) Compilation ofSurve-v Questionnaires on 
Regional Cooperation and Water Conservation. February 20, 2001. 

3.0 UNIVERSE OF REGULATED PUBLIC WATER SUPPLIES 

Of New Hampshire's total population of about 1,236,000 people, approximately 62 percent 
(764,000 people) are provided water from community (residential customer base) public 
water systems while 38 pcrccnt (472,000 people) are served by private, residential wells 
(Figure 1 ) .  

There are 684 community water systems that range in customer base from 15 service 
connections (small housing developments) to 24,100 service connections (Manchester Water 
Works). These systems are regulated by DES under both federal and state Safe Drinking 
Water Acts for water quality, infrastructure integrity, and operator certification. One hundred 
nine of these community systems, serving approximately 16 percent (200,000 people) of the 
population, are also regulated for water rates and adequacy of service by the PUC because of 
their monopoly status (Figure 2). 

Of the 684 community public water systems, 134 are owned and operated by municipal 
entities, including cities, towns and village districts. Municipal systems are not regulated by 
the PUC unless they provide retail water sales outside their municipal boundaries at a ratc 
that is higher than the rate applied inside of their municipal boundaries. 

Thirteen large water utilities provide water service outside their boundaries or core service 
areas on a wholesale basis (Figure 3). For example, Manchester Water Works provides 
water through wholesale agreements to eleven external services areas, including the Town of 
Deny and a portion of Hooksett (Figure 4). Twenty New Hampshire utilities serve 
significant numbers (greater than 10) of retail customers outside their boundaries (Figure 5). 



In this context, "wholesale" means contract sales between communities, districts, or 
franchises, where the "receiving system" then sells water to retail customers, and "retail" 
means sales to individual metered service connections. Under current law, wholesale and 
same-rate retail sales by municipal systems outside of  municipal boundaries are exempt from 
PUC regulation. Only the external sales o f  one municipal water system, the Manchester 
Water Works, are higher than internal rates and therefore subject to PUC regulation. 
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Figure 4 MANCHESTER WATER WORKS 
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4.0 REGIONAL WATER SUPPLY COOPERATION 

4.1 Overview 

Most water systems operate independently of other systems except during water supply 
emergencies, even in New Hampshire's more highly developed regions. Furthermore, few 
interconnections exist in some areas, even to address short-term emergencies. For example, 
the Seacoast region includes thirteen major water supply systems. Despite the proximity of 
the service areas, only three interconnections exist for backup or emergency purposes. These 
interconnections exist between Seabrook and Hampton, Portsmouth and Rye, and Portsmouth 
and the Pease International Trade Port (Figure 6). 

In 1990, a study entitled Water Supply Study for Southern New Hampshire was completed by 
the Southern New Hampshire Water Supply Task Force, which was formed in 1987 to 
develop "broad conceptual identification" of problems facing water supplies in that region of 
the state. The final report contained a series of  recommendations to generally improve the 
reliability of public water supplies and advance regional water supply planning in southern 
New Hampshire. Over the last eleven years, a number of the issues raised in the report have 
been addressed, including: 

The operation, maintenance and long-term financial viability of new and existing 
developer-built community water systems have improved due to DES's "capacity 
assurance" regulations. These systems are also now more likely to be affiliated with 
established water utilities. 

Wellhead protection programs have been implemented for virtually all community public 
water systems. 

The criteria for siting new large groundwater withdrawals have been detailed in statute 
and rule to establish a regulatory mechanism for well development outside of the 
municipal boundaries of the water supplier. This serves to balance the need for new 
water supply wells with the potential impacts on the environment and existing water users 
near a well site. 

The Legislature has authorized a Seacoast Water District, comprising of voluntary 
participation by communities in southeastern New Hampshire to address "intersectional 
distribution, source location, and other issues related to water resources" (Chapter 42, 
laws of  1995). The District has not convened to date, and the scope of the District was 
not defined further, however. 

However, one key recommendation not implemented was to develop "an overall planning 
process to meet the potential water supply deficits in a logical manner through the use of 
regional water supply plans compiled by Water Utility Coordinating Committees." The 
Task Force recommended that these committees be created by statute to operate in close 
conjunction with Regional Planning Agencies to develop and help implement regional 
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plans. These committees were never formed and the proposed regional water supply plans 
were not created. Consequently, many of the needs and recommendations in the 1990 report 
are still applicable today and were considered in the assessment below. 

4.2 Regional Water Supply Cooperation Issues Identified 

Thc major issues identified by DES, PUC and CONREG are as follows: 

- As highlighted in the 1990 report, there is a need to develop a more systematic approach 
to plan for and consider regional water supply issues. 

Many municipal water suppliers have a parochial view of their current water supplies and 
will not readily extend service beyond municipal borders even when this might be part of 
the "optimum" alternative from a regional perspective. For example, some municipal 
water suppliers have refused to serve customers beyond their boundaries even to address 
relatively small, localized water shortages or quality problems in neighboring 
municipalities; other municipalities have contested water development within their 
boundaries by public utilities and others. These decisions are frequently driven by (1) the 
desire to ensure that water is available for future growth within a municipality with 
existing surplus supply and (2) the competitive advantage that ample water supply 
provides to attract future industrial and commercial development to communities with 
surplus capacity. 

. This parochial view is fostered by uncertainty about the availability of future sources of 
supply. This uncertainty is focused in three areas: 

- Public Trust vs. Riparian Rights: RSA 481: 1 expresses the State's role as the trustee 
of all waters within it borders, and that these waters shall be managed and conserved 
for maximum public benefit ("the Public Trust Doctrine"), broadly defined as water 
quality and quantity sufficient to protect the public's interest. The right to use water 
in New Hampshire is also based on the Riparian Doctrine, which generally means that 
property owners have the right to reasonable use of  water resources on or abutting 
their property, and historically deeded water rights. There is uncertainty about when a 
riparian use may be limited by the state's need to protect the public trust. 

- There has not been a hierarchy of water users established by law, so that one uscr's 
riparian right to water is equal to another's. For instance, current law treats water 
needed for recreation or commercial purposes such as bottled water, the same as 
drinking water supply. 

- There is uncertainty about long-tenn future supply due to state regulation of surface 
and groundwater withdrawals that ensures the protection of existing water resources 
and users. 

- Emergency interconnections do not exist in most locations, even where they are viable 



and add to the overall reliability and integrity of individual water systems and a regional 
water supply as a whole. 

Regulation of external municipal water rates under RSA 362:4 was relaxed in 1989 by the 
exemption of wholesale intermunicipal agreements and external rates equivalent to those 
within municipal boundaries. Despite this, many municipalities are still reluctant to serve 
external retail customers. 

Water utilities regulated by the PUC could usefully participate more as active partners in 
state and regional planning studies and source development efforts. These utilities, in 
turn, would benefit from greater assurance that costs of these planning efforts incurred in 
the public interest will be rate-recoverable. 

5.0 WATER CONSERVATION AND EFFICIENT USAGE 

5.1 Overview 

In communities across New Hampshire, particularly in the southern tier as noted in Section 4, 
the available water supply is becoming more limited with increased growth and with greater 
regulation to resolve potentially competing uses. Water resources are increasingly stressed 
and the regulatory requirements for new source development continue to become more 
complex as  the right balance is sought between existing and future water supply needs for 
different purposes and environmental concerns. Consequently, demand-side management of 
public water suppliers through water conservation and efficient water usage will become 
increasingly important with time. 

Water resource management is vital to maintaining a sustainable community in part because: 

Fresh water is a finite, precious resource with competing demands for its use 

Efficient water usage improves both energy efficiency and pollution prevention 
efforts. 

The capacity of surface waters to assimilate wastewater is limited and can be better 
utilized by reducing wastewater flows. 

The development and treatment of new water supply sources and the construction of 
additional wastewater treatment facilities is expensive. These costs can be lowered by 
decreasing capacity requirements through water conservation and efficient water 
usage. 

Water conservation and efficient water usage generally includes any reduction in water 
losses, waste, o r  use. Efficiency in water usage aims at providing the same end use benefit of  
water, but using less water to achieve it. For drinking water suppliers, these measures may 



include planning, public information and education programs, water metering to account for 
water use and reduce unaccounted for water, rate structures that encourage efficient or 
reduced water usage, requiring or retrofitting more efficient water fixtures, and offering 
programs or financing vehicles to assist customers in choosing more efficient water fixtures. 

In Appendix I, New Hampshire statutes and administrative rules that have potential 
significant impact on the implementation of water conservation practices are summarized and 
positive and negative impacts of each provision are identified. These requirements generally 
foster a regulatory framework that encourages water users to practice efficient water usage. 
However, some also create unintended disincentives for water conservation measures. 

5.2 Water Conservation Issues Identified 

The major issues identified by DES, PUC and CONREG are: 

. New Hampshire does not have a comprehensive legislated policy regarding water 
conservation that overlays all programs affecting the planning and management of the 
state's water resources. 

Water demand management can have dramatic effects on water consumption without 
reducing customer end use enjoyment and functionality. New or retrofitted water fixtures 
or appliances use much less water and electricity than older models. For example, studies 
show that new washing machines reduce water usage by 36% and energy consumption by 
60%. New Hampshire's electric utilities have implemented rebate programs that allow 
some customers to purchase new water and energy efficient washing machines they 
would not otherwise have purchased. Once introduced into the market, the unit price of 
these machines generally becomes lower as popularity and sales increase, thus 
transforming the market for such products. But rebate programs do not reach all 
customers, require charges to non-participants, and suffer from the problem of free riders. 
This has spurred some designers o f  these types o f  programs to look for other ways of 
overcoming market barriers to customer purchase of efficient products. Also, concerns 
have been raised in other states about separate utility-by-utility programs, and utility 
disincentives to optimize usage reduction. Vermont has created a statewide energy 
efficiency utility to manage all electric and gas utility demand side management 
programs. 

Traditional ratemaking for PUC-regulated utilities provides strong financial incentives to 
promote greater water usage, rather than water conservation or efficiency that would 
reduce water use. This is because rates are set to recover a particular revenue 
requirement, and once rates are set, additional sales tend to increase income faster than 
costs (increasing net income), and conversely lower sales tend to depress income faster 
than cost savings (lowering net income). Only when supplies are short and large 
investments in new plant would be needed absent usage reduction is there an incentive to 
hold down usage. If a water conservation rate structure or other water efficiency program 
was adopted by a utility, the volume of water sold would be reduced and the utility would 



typically realize less revenues and accordingly smaller profits. This provides a strong 
disincentive for regulated utilities to implement conservation efforts unless there is a 
shortage of supply associated with a particular water system. 

Certain common rate design structures, such as  declining block rates, provide incentives 
for customers to increase usage, regardless of the efficiency of their usage. Other rate 
designs exist that tend to reward efficiency. Rate design is a complex art, with many 
factors that need to be balanced. The impact on utility earnings is one component. 

In the electric and gas industries, a number of approaches have been tried to overcome the 
utilities' economic disincentive to lowering water use. For instance, in some states 
regulated utilities are provided opportunity for a greater ratc of return on the successful 
implementation of water conservation practices than for other capital investments. 
Utility commissions, including the PUC in New Hampsh~re, have provided incentives for 
successhl energy reduction efforts of electric or gas utilities. However, these forms of 
incentives or premiums on the rate of return are typically not large enough to overcome 
the earnings-reduction effect o f  usage reduction under the currcnt method of computing 
revenue requirements. In some areas, state regulators have provided "lost base revenue 
recovery" to hold a utility hannless from efficiency-program usage reductions. These 
have been criticized for increasing rates to non-participants, a problem that is especially 
difficult when present rates are high, future-looking costs o f  a utility are declining, but 
such recovery would dampen the decline in rates. Other states have used alternative rate 
setting methods, such a s  the "revenue per customer cap" used for Pacificorp in Portland, 
Oregon, which delinks the profits of the company from the customers' usage. Such 
delinking may be the only way to remove the disincentive to use reduction, hut it is a new 
approach not in general use. 

While there is a long history of efficiency and demand management programs in the 
energy area, there is less experience with water utility demand management, particularly 
in the Northeast. Water conservation measures that are eligible for rate reimbursement 
for PUC-regulated utilities are not always clearly identified. Establishing a pre-approved 
list of water conservation activities might eliminate one step in the regulatory process, 
thus encouraging water suppliers to implement water conservation activities. Also, in the 
energy area the PUC has recently begun focusing on the specific barriers confronting 
customers who wish to install more efficient fixtures, but do not do  so, even with rebate 
programs and other incentives. The PUC has directed two electricity utilities to pilot a 
Pay As You Save (PAYS) approach to enable customers to leverage their own h n d s  to 
install electricity saving devices, with upfront financing by the program, paid back over 
timc on the bill. Such a n  approach might also be considered in the case of water utilities, 
particularly where there is concern about raising customer rates to pay for efficiency 
measures for participating customers. 

- Water conservation pricing needs to be carefully implemented to ensure that other 
ncgative enviro~unental o r  public health impacts do not occur. For example, if a utility 
implements water conservation rate structures that encourage efficient water use, 



residential water users may opt to construct private wells in lieu of practicing 
conservation, possibly resulting in lower quality water supplies for these households. 

During drought periods when local water use restriction moratoriums are in effect, 
chronic violators of moratoriums are a persistent concern in many communities. Some 
customers make the economic decision to pay fines and continue high water usage, for 
example, by lawn watering. Potential solutions may include: 

- Substantially escalating fines and penalties imposed by regulated utilities for chronic 
violators during periods of critical water shortages. 

- The state establishing a process that a water utility can utilize to seek formal support 
by DES or PUC for implementing water use restrictions when potential water supply 
shortages are predicted. 

- The state developing and promoting a model ordinance or bylaw with language on 
municipal water use restrictions. 

. Due to federal requirements, loans from the Drinking Water and Clean Water State 
Revolving Loan Funds cannot be used for many potential water conservation projects 
such as improvements that are owned and operated by private individuals and companies. 
There is a potential opportunity to provide financial incentives for water conservation and 
efficiency projects that cannot occur under current federal requirements. 

6.0 RECOMMENDATIONS 

Re~ional  Water Supply Cooperation 

Recommendation 1: By December 31,2001, DES and PUC should reconvene the 
Southern New Hampshire Water Supply Task Force to discuss the recommendations 
contained in this report and the 1990 Water Supply Study for Southern New Hampshire. 
Voluntary participation in regional water supply planning by water suppliers and regional 
planners is critical to the long-term management of New Hampshire's water resources. This 
group is a good vehicle to further this process. 

Recorrzmendatiorz 2: The Legislature has authorized a Seacoast Water District, subject to the 
provisions of RSA 53-A, to enable voluntary participation by comn~unities in southeastern 
New Hampshire to address drinking water issues (Chapter 42, Laws of 1995). DES and 
PUC should convene possible District members to discuss ways they could to work in 
conjunction with the Southern New Hampshire Water Supply Task Force on issues 
raised in this report. 

Recommendation 3: By December 31,2001, PUC should recommend legislation to 
enable PUC to authorize rate premiums for intermunicipal retail water service to 



provide additional incentive for municipalities to serve retail customers outside of local 
boundaries. The willingness of municipalities to serve in this manner is important to relieve 
water quality or quantity problems at individual residential or small public water supplies. 
The rate premium charged to external retail customers could be capped at a percentage over 
that charged to internal customers. Issues requiring consideration also include prospective 
application of rates, grandfathering of current external customers, addressing free riders, and 
standards for measuring public good. 

Recommendation 4: State grant and loan programs should be enhanced to further 
encourage regional approaches by the following actions: 

By December 3 1, 2001, DES should propose legislation to expand the eligibility for 
state-aid water supply grants to include projects with significant benefit to regional 
water supply needs, including system emergency interconnections. (These grants are 
now only available for surface water treatment rule compliance projects.) 

By December 3 1, 2001, DES should propose legislation to ensure that regional water 
supply needs arc considered by making it a condition of receiving grant and loan 
h n d s  for municipal water supply infrastructure projects. 

By December 3 1, 2001, DES should propose changes to state-aid grant and loan 
program administrative rules to provide higher priority for projects that address 
regional water supply needs. 

By December 31, 2001, DES should develop cost estimates of the fiscal impacts of 
the proposed changes on state and federal funding sources. 

Recommendation 5: By December 31,2001, DES and PUC should propose legislation to 
establish a statutory process to provide for mandatory intermunicipal extensions or 
connections under certain critical or emergency conditions, such as when severe water 
supply quantity or quality problems exist. This could include a petition process to DES 
and/or PUC such as the procedure that currently exists under RSA 482:79 for lake level 
determinations at dam-controlled impoundments, under which DES must conduct an 
investigation, make a decision, and issue an order. 

Recommendation 6: By December 31,2001, DES should propose legislation to develop a 
process for the Legislature to assess further the potential conflict over competing water 
uses. The Public Water Rights Study Committee established by the Legislature under 
Chapter 148, Laws of 1990 stated that "there is a need for a direct and comprehensive 
statutory statement of policy asserting the reach of the state's public trust interests and 
establishing clear directives for regulating withdrawals from public waters." A legislative 
study committee should be established to ( I )  clarify the hierarchy of water uscs which would 
enable determination of the "most beneficial use" for a given available water source, 
including consideration of environmental concerns, such as in-stream flow protection, and (2) 
define a process by which new water users would be required to develop the "least impacting 



alternative", to require water users to collaborate on regiolial water management issues. 
Collaboration with area Regional Planning Commissions may also facilitate regional water 
strategies. 

Recommendation 7: DES and PUC should develop a procedure by which a PUC 
regulated utility may propose and  obtain pre-approval from both the PUC and DES to 
participate in advanced regional technical planning, including new source development. 
T h e  goal of the pre-approval would be to obtain agreement on the scope o f  the project to be 
undertaken and the portion of the project which would be rate recoverable. To allow rate 
recovery before improvements are used and useful, legislative changes to RSA 378:30-a, 
popularly known as the anti-CWIP statute, would be required. 

Water  Conservation 

Recommendation 8: Establish a formal state policy on water conservation for all state 
operations and programs that affect the planning, use and management of the state's 
water  resources by the following actions: 

By December 3 1, 2001, DES should recommend to the Governor an executive 
order to establish this policy. 

By December 31,2001, DES should recommend legislation that integrates water 
conservation requiremcnts into all applicable state statutes. 

Recommendation 9: By December 31,2001, PUC should propose legislation that 
amends  RSA 378, Rates and Charges, to  allow the PUC to provide more incentives for 
PUC-regulated utilities to promote water conservation practices. 

Recommendation 10: By December 31, 2001, PUC and DES will establish a mechanism 
to support  water-use restrictions during times of drought and create a model ordinance 
for  municipal water use restrictions. Such a mechanism may include increased fines o r  
t he  ability to terminate water service of offenders. 

Recomntendation I I :  By September 30,2001, DES and PUC Commissioners should 
express to the Congressional delegation and EPA the need for the State Revolving Loan 
Fund  eligibility requirements to be expanded to enable funding of end user water 
conservation projects. 

Recommendation 12: DES and PUC should jointly develop a public outreach initiative 
for  water  conservation that may include advertisements that can be aired on television 
a n d  radio, and placed in print media for implementation in the summer  of 2002. DES 
a n d  PUC should also investigate funding mechanisms for this initiative. 

Reconznlenrlation 13: By December 31,2001, PUC should convene a proceeding open to 
all water  utilities and other interested persons, to consider innovative water utility 



ratemaking structures, rate design approaches, establishing a pre-approved list of 
water conservation activities that are eligible for rate reimbursement, and establishing 
efficiency programs, such as PAYS or other such assistance to consumers and develop 
policy recommendations for implementation, at least on a pilot basis, by December 31, 
2002. 



Appendix I 
Statutes and Regulations that Impact Water Conservation Practiced By Public Water 

Suppliers Regulated by DES and PUC 

Description of Existing 
StatuteIRegulation 

RSA 378 -Rates  and Charges  

( P W  

RSA 378:30-b - Conservation 
Investments; Included in Ratcs - 
(PUC)  
Allows recovery of costs related to 
conservation for PUC-regulated 
utilities. Cost or value can be 
included in rates regardless of 
whether the utility's capital 
improvement or program is 
implemented in or on the utility's 
 remises or at the location of the 
water user. 

Impact  on W a t e r  Conservation 

Positive 
Not applicable. 

Ensures that water and energy 
conservation is part oPa PUC rate 
regulated utility's rate making 
policies. The statute allows for the 
cost of  water conservation plans to I 
recovered by water companies. 

PUC regulated utilities are 
permitted by law the opportunity to 
earn a reasonable rate of return on 
their investment. The rate 
structure is determined by 
establishing a revenue requirement 
based on a utility's capital 
expenditures, a reasonable rate of 
return, the operating and 
niain~enance costs of the system, 
and the volume of water sold. If a 
water conservation rate structure 
was adopted by a utility, the 
volume of water sold would be 
reduced and the utility would thus 
realize less revenues and smaller 
profits. This provides a strong 
disincentive for regulated utilities 
to ~mplement conservation efforts. 

PUC regulated utilities have 
indicated that the state needs to 
definitively list or define the 
specific water conservation 
measures (infrastructure and 
administrative measures) that are 
allowed to be incorporated into 

ratemaking. Utilities have 
indicated that water conservation 
measures can result in costs that 
they are not guaranteed will be 
recoverable through ratemaking 
unhl PUC approves them. T h ~ s  
typically is after the expenses are 
incurred. Water suppliers ind~cated 
that this puts them at a financial 
risk, and discourages them from 
aggressively implementing 
conservation measures. 



Appendix I 
Statutes and Regulations that Impact Water Conservation Practices of Public Water 

Suppliers Regulated by DES and PUC (continued) 

Impact  on Water Conservation 

Administrative Rule Puc  604.08 
- Conservation (PUC) 
Mandates that each PUC-regulated 
utility adopt appropriate measures 
to foster and promote water 
conservation in its operations and 
by 11s customers. 

- Shortage of Supply (PUC) 
Provides PUC-regulated water 
utilities flexibility to enforce water 
conservation among users. 

Adnlinistrative Rule Puc  605 - 
Meter Testing a n d  Accuracy 

(PUC) 
This regulation requires that PUC 
rate regulated utilities install and 
maintain water meters. 

RSA 485:3 a n d  485-C - New 
Hampshire S ta te  Drinking 
Wa te r  Act and  Groundwa te r  
Protection Act 
Requires that anyone developing 
large groundwater withdrawals (i 
57,600 gallon over any 24-our 
period) from a wellhead installed 
after July, 1998 develop a water 
conservation plan and provide a 
demonstration of need for the 
requested withdrawal volun~e.  The 
mles also requires metering of, and 
accounting for, water uses 
associated with all new 
withdrawals. 

Positive 
This rule creates an underlying 
obligation for PUC rate regulated 
utilities to incorporate water 
conservation practices into their 
operations. 

Allows a PUC rate regulated water 
utihty to modify water conservation 
plans with just 24-hour notice. This 
allows water companies to equitably 
apportion its available water supply 
among its customers and maintain 
public health and safety. 

Metering all consumption makes 
customers pay based on usage and 
this encourages conservation. With 
accurate knowledge about current 
demand, the supplier can more 
effectively identify potential water 
savings, assist specific users to 
implement water saving measures, 
thereby providing the opportunity to 
reduce overall system demand and 
plan efficiently for system growth. 

Requires that a water user 
demonstrate a need for a new large 
groundwater withdrawal by the 
development and implementation of a 
water conservation plan. 

-- - 

Negative 
Performance standards and the 
measurement and reporting of the 
effectiveness of conservation 
measures being implemented is no! 
required. Therefore, it is difficult 
to determine if water utilities are 
complying with this requirement. 

This rule does not present any 
barriers to implementing water 
conservation practices. 

This regulation is limited to PUC 
rate regulated utilities only. 

These laws do not require that a 
iernonstration of need or a 
:onservation management plan be 
-leveloped prior to developing a 
iew source of water other than 
arge groundwater withdrawals. 
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Today's -Quote: 

Private propew is held sacred in all good 
gommen&, a d  particu]mly in o u r o m  

ANDREW JACKSON 

Editorials 

Pro~ertv rights 
Does Pennichuck have any? 

0 N WEDNESDAY the 
state Supreme Court . 

denied Pennichuck Comora- 
tion's claims that ~ a s h i a  had 
made an illegal taking of its 
property. The court ruled in 
part, quoting the Superior . 
Court, that "all property is 
held subject to the sover- 
eim's exercise of the Dower 

State law governing 
electric, gas k d  water com- 
panies states that municipali- 
ties may take the property of 
these private businesses by 
eminent domain upon a two- 
thirds vote of the public 
board and a confirming vote 
by the people. That vote by 
the people shall constitute "a 

u - r 

of eminent domain." 
In other words, citizens 

may use property they have 
acquired through their own 
labor only so long as the state 
allows them Ultimately there 
is one owner of all property 
in New Hampshire - the 
state. 

rebuttable presumption that 
such action is in the public 
interest." 

The law needs to be 
changed to set a higher bur- 
den of proof that a taking is 
in the public interest. 

Legislators already are tin- 
kering with state laws to 
make-it more difficult for lames Madison said in local governments to take pri- 18291 "The personal 'ght vate property. They must not acquire PmPe* which is a forget that u l t y  companies 

natural gives to proper- such as Pennichuck also are 
tyl when a 'ght private property and are no 
protection, as a social right." less deserving of protection 

Not anymore. than are citizens'homes. 

NH Dems get tough 
Michigan quakes in its waders 

A FTER MORE than a beat @ty whites into sub- 
year's worth of effort mission. But no, in their 

on the part of Democrats in whiny letter to the party's 
Michigan and across the Commission on Presidential 
country to replace the New Nomination Timing and 
'T----L:-- -Amorrr - c ~ o + D ~ -  C ~ h ~ T 1 1 1 l i n ~  thew amee with 

Democrats back 
for reasons thc 

I N WASHINGTON, soft- 
spokenness is often con- 

fused for intelligence and sub- 
tlety. We're so accustomed to 
shouting that when someone 
whispers we assume there must 
be something more thoughm 
in the offing. A case in point is 
Harry ~eid,-the Senate minority ' . ~ ?. 

leader. Just the other day 
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longer is the field leftto busi- more. h c e ~ t  they also want , We tiave to keep an eye on of Philadebhiaris legdb Pw- vate sector. Ownershp interest 
ness managers and entrepre- them to make a smaller ~rofi t  i t  , profits to make sure "chasing a p r i ~ t e  company. life and profit motlves are seen as 
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as if lt were 'On- by tax bre& O d e ,  New 
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Hampshe' Once a bastion Of 

tering classes have begun to up, as it has recently. Yet the that a profitable drug company c0"sumhT This inefficient phlans and depressed the value enuepreneunal 'pmt and bee 

second guess management government is annoyed by the and its managers must be mis- oversight vastly im- 
of the company. The city is now market senslbhbes, is hg 

Perhaps the government is such price splkes. Perhapswith gov- taken, some now want to ban proved if we the free to take over the company with greater c o n e d  
outside to the just 

and at amuch more mmomi- Is it possible that government 
-a model of stellar management emment regulators in charge drug advertxing as a way to 
practices that we need to let the troublesome law of supply save the company money and take Over the pal Price. A little rough on the planners are more efficient than 

khareholders, but they ' business managers and entre- 
them bring their renowned effi- and demand can s ~ p b  be re- reduce drug costs. Now why And when the revoluhon shouldn't have been talking to pren,,, Should city and state 
ciency to bear on private busi- peded. hdn't the company thmk of it vvlll begin in Nashua. Philadelphians anyway, right? governen& take priMte bus,- 
ness as well. WhlJe some ,--use that? With oversight by our 'Or years* Pennichuck Water Now theie are no worries nesses to run themselves? Have 

The oil companies are at the problems by making too much nanny state, think of all the has been a good 'Om- 
about a bunch of pesky water we reached the end of the free 

top of everyone's hst Clearly money, others haven't figured money Coke and Pepsi will save pay the 'It- 
lzehs of Nashua and other professionals and enterpnse system? Of course 
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