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I. INTRODUCTION

The New Hampshire law on Nuclear
Decommissioningwasoriginaly enactedin 1981 to
assurethat adequate resourceswould be available
to decommission the Seabrook Nuclear Power
Plant. Inenacting the statute the NH Legidature
indicated that it was doing so "to ensure the safety
and well-being of the public and of future
generations’ and out of a recognition that
decommissioning costs "should not have to be
borne by the state..” New Hampshire Revised
Statutes Annotated (RSA), Chapter 162-F,
Section 1. The General Court established the
procedures included in the law to "provide
assurance of adequate funding by utilitiesfor the
decommissioning of those nuclear electric
generating facilities which complete their
anticipated energy-producing lives." 1d.

The law creates a Committee with the
responsibility of establishingadecommissioning
fund for eech nuclear generaing facility inthe Sate,
and it requires the Committee to hold public
hearings to receive information on funding
requirements for each fund. Once the fund has
been established and the total decommissioning
cost estimated, the Committee ordersthe owners

of thefacility to make scheduled paymentsinto the
fund over the life of the plant to assure that the
amount isfully collected by the decommissioning
date. The Public Utilities Commission then must
permit theutility to chargeits customers on aper-
kilowatt-hour basis the amount the utility pays
directly into the fund. There is a separate
decommissioning charge on the customer's bill.
Currently averageresidential customerspay about
$.23 amonth as a decommissioning charge.

The Committee must meet at |east once each
year and it may increase or decrease the amount of
funds or change the funding schedules. The fund
must remainintact until the beginning of afacility's
decommissioning. The Committee must review dl
expenditures from the fund during
decommissioning. Failureto pay into the fund
creates adebt owing to the state subject to action
inacourt of law. Thereare crimina pendtiesfor
anyone who violates an order of the Committee.

The Committee established under thislaw is
composed of eight individuas or their designees:
twolegidators, the statetreasurer, the chairman of
the public utilitiescommission, the commissioner of
the state department of safety, the commissioner of
the state department of health and human services,



arepresentative of thelead Company designated
by the owners of thefacility, and aresident of the
town where the facility is located. The
Committee is not full time and only hires such
adminigirative personne asit needs. To dateit has
retained under contract specia legal counsel and
an administrative ass stant, and on two occasions
it has hired consultants to assist in proceedings.
The Attorney Genera is required by statute to

represent the public in Committee proceedings.

Though the statute was enacted in 1981, the
Committee did not become activeuntil 1986 when
the time approached for commercia operation of
Seabrook. One of thefirst issuesthat arose was
with regard to the procedure to be used by the
Committee to conduct the hearings required by
law. TheCommitteemadeaninitial determination
that it could conduct the hearings as legidlative
hearings, that it was not necessary to conduct them
asadjudicative hearingswith parties, adiscovery
schedule and testimony that is subject to cross-
examination. A group of concerned ratepayers
went to the state superior court, however, seeking
awrit of mandamus and other equitablerelief to
require the Committee to begin its work
immediately and to requirethe Committee to adopt
rules and comply with the Administrative
Procedures Act, essentially arguing that the
Committee had to conduct adjudicatory hearings;
that it could not conduct its proceedings in a
legidative manner. The court found that the
Committee is subject to the state Administrative
Procedures Act and ordered the Committee to
adopt rules and to conduct full and open
adjudicatory hearings. Cushing v. Sununu, 86-E-
556 (October 27, 1986). As a result of this
decision all subsequent proceedings of the
Committee have been conducted as adjudicatory
hearings.

The Committee has adopted rules which are

primarily procedural in nature.

Asl| noted above, the Committeeisrequired by
law to meet at least once each year, though this
does not necessarily mean afull blown proceeding
every year. Infact, thefull blown proceedings of
the Committee to date, of which there have now
been three, often take longer than a year to
complete. These three proceedings were
completed in 1989, 1992, and 1995.

Il. FIRST PROCEEDING OF THE
COMMITTEE

Thefirg full proceeding of the Committee began
in August of 1986. Parties to this proceeding
included the Company which owned thefacility,
New Hampshire Yankee Division of Public
Service Company of New Hampshire onbehdf of
thejoint owners of the facility, the State of New
Hampshire through the Office of the Attorney
General, the Staff of the Public Utilities
Commission, the Campaign for Ratepayers Rights
(CRR), the Office of Consumer Advocate, the
Town of Henniker, and apro seindividua. Asa
result of thediscovery required in the process and
the Committee's decision to hire a consultant,
Technical Analysis Corporation, to review the
Company'sfiling, the actual hearingsdid not start
until the spring of 1988.

There were two mgjor issues for the Committee
to decide: the amount of the fund to be established
and the amount of the regular monthly payments
into the fund to reach theamount established. The
Committee specificaly noted that it did not believe
that it wasrequired to address the i ssue of what the
funding requirements are if decommissioning
occurs before the plant compl etesits anticipated
energy-producing life.

After seven days of hearings the Committee



decided that the required amount of the fund was
$242 millionin 1987 dollars, an amount that would
be increased each year thereafter by a4% annua

inflation factor. This figure assumed a prompt
dismantling of the plant and included a 25%
contingency to address operationd problems. The
Committee also indicated its approval of the
Company's expert, Thomas LaGuardias, site-
specific  methodology for  determining
decommissioning costs. The Committee further
found that it was reasonable to assume that the
anticipated energy-producing life of Seabrook Unit
| would be 40 years, the same period as the
operating license. The Committee also found it
reasonableto assumethat, prior to the completion
of the anticipated energy-producing life of
Seabrook Unit [, the state would have complied
with thelow level waste federal laws and would
have made provision for the disposal of those
wadtesand that thefederal government would have
met its obligations to remove spent nuclear fuel

from the plant. The Committee approved as
reasonable, in part because of the tax
conseguences of doing so, the establishment of a
madter trust agreement involving the joint owners,
administered by the state treasurer, with atrustee.

In arriving at its decision the Committee
accepted most of the positions put forth by the
Company, refusing to adopt the testimony from
some intervenors that the Committee should
assume the SAFSTOR method for
decommissioninginstead of the DECON method,
that the cost should be $553 million, not $242
million, that the period of timefor operationthat the
Committee ought to use should be 35 yearsinstead
of 40, and that a cost escalation rate of 5.2%
should be used instead of 4%.

After the order wasissued, the CRR appealed
the Committee's decision to the NH Supreme
Court claming that the Committegsfindingswere

unsupported by the evidence and that their due
processrightswere viol ated because an employee
of the Company was amember of the Committee.
The court ruled that CRR had not met its burden of
showing that the Committee's findings were
unreasonable or unlawful. The Court also rejected
CRR's due process claim because it was not
properly raised on appeal sinceit wasnever raised
during the course of the proceeding before the
Committee. There was no evidence before the
Court that the member of the Committee was
lacking impartiaity or that the statutory schemeis
unconstitutional. Appeal of Campaign for
Ratepayers Rights, 133 N.H. 480 (1990).

[11. SECOND PROCEEDING

The second full proceeding began in 1990 after
the Committee had asked the Company to update
the decommissioning study, to confirm whether the
$242 million estimate was till valid. In its
subsequent filing the Company stated that DECON
wasdtill thepreferred method of decommissioning,
that it was estimated to cost $323 millionin 1991
dollars, and that the cost for decommissioning
components would escalate at the rate of 4.25%
per year. Aswiththeprior proceeding, the Office
of Consumer Advocate and the CRR were
intervenorsinthisproceeding. The Commission
Staff and the Office of the Attorney General did
not participate, but the Seacoast Anti-Pollution
League did.

Three days of hearingswere ultimately heldin
September of 1991. As a result of this
proceeding, the Committee found that the updated
amount of the fund ought to be $323 million in
1991 dollars. The Committee aso found that the
anticipated energy-producing life of the plant
should bethrough 2026, which isa so the datefor
the expiration of the current operating license (40
yearsfrom the date the license was issued, but 36



years from the date the plant began commercial
operation) and the date used by the Public Utilities
Commissionto cal cul ate depreciation costs of the
plant. The Committee rejected the date the
Company argued for, 2031, which assumed afive
year extension on the NRC license. The
Committee also found that the escalation factor
ought to be 4.25 %, that DECON ought to still be
assumed to be the method of dismantling, and that
areduction from a 25 to a 21% contingency factor
was gppropriate based onthelineitem contingency
analysis done by Mr. LaGuardia.

The funding schedule proposed by the
Company, which included contributions being
spread equitably over the operating life, was, inthe
Committee'sview, farer todl generationsthanthe
front-end loading of the fund suggested by some
intervenors. Thenew amount for decommissioning
included an assumption of $139 per cubic foot in
1991 dollarsfor low level waste disposal costs,
compared to $40 per cubic foot in 1987 dollars,
though the volume estimate was reduced from
25,700t0 9,800. Of that $81 millionincreasein
nomind dollarsover the 1987 estimate, $26 million
was attributable to inflation, $33 million to on-dte
spent fuel storage costs, and $22 million to
increasesin low level waste disposal cost.

In arriving at this decision the Committee
rejected arguments that it ought to assume a
shorter lifefor Seabrook; therewastestimony that
the Committee ought to adopt a 30-year
assumption based on a computer model that
factored in the lives of other nuclear facilities.
Therewas, however, no apped of thisorder of the
Committee.

V. THIRD PROCEEDING

The most recent full proceeding began in 1993
and concludedin 1995. Asinthefirst proceeding,
the Committee hired aconsultant in thiscase, ABZ,
Inc., to review and critique the filing of the
Company and to offer testimony at the hearings.
There werefive days of hearingsin November of
1994, and in addition to the Company the
participants included the Office of the Attorney
General for the State of NH, the Consumer
Advocate, the Staff of the Commission, and the
Seacoast Anti-Pollution League. The Company
owning the facility had changed since the last
proceeding to North Atlantic Energy Service
Corporation, the successor Company to New
Hampshire Y ankee Division of Public Service
Company. Theissues, agreed upon by the parties
to the case, included the anticipated energy-
producing life of Seabrook, whether there was
adequate assurance of collectibility of thefund from
each of thejoint owners, whether the fund should
be front-end loaded either in terms of nominal
annua contributions or even greeter than levelized
nomind contributionsinthe early years, thelikeiest
decommissioning scenario (prompt dismantlement,
SAFSTOR, or entombment), the appropriate
escalation rate for the Company's study and
whether the updated present value estimate was
adequate.

As aresult of the hearings the Committee
decided to continue using the 36-year estimatefor
thelifeof theplant. It dsofound that thelaw does
contain adequate assurance of collectibility from
the joint owners. The Committee found it
appropriate to continue to rely on the escalating
method of funding rather than alevelized or grester
than levelized method proposed by some of the
parties because of tax penalties created by a
greater than levelized funding and because the
escalating method  provides  greater
intergenerational equity. The Committee stuck
with the prompt dismantlement as the likeliest



decommissioning scenario and stuck with the
escalation factor of 4.25% used in the prior
proceeding. The Committeefound, however, that
the Company'sorigind estimate of $360 millionin
January 1994 dollarswasinadequate and instead
found that the evidence supported anew estimate
of $414 millionin January 1995 dollarswhichthe
Company hed offered in rebutta testimony near the
end of the proceeding. The change between these
two estimates wasdriven by increased estimates
for low level wasteand includesan additiona $100
per cubic foot for low level waste over the
Company's origina estimate in this proceeding.
The Committee accepted the Company's proposed
contingency factor of 17.14 %. The Committee, at
the urging of some of the parties, required that the
parties develop a recommended schedule for a
moreindepth andysisand recommendationsto the
Committee with regard to an appropriate
escalation factor and an appropriate contingency
factor and that the parties try to agree on the
contents of future updatestothestudy. Thisorder
was not appeal ed.

V. CURRENT STATUSAND LESSONS TO
BE LEARNED

Since thelast proceeding, at the request of the
parties, the Committee hasadopted a schedul e that
cdlsfor annual updatesand acomprehensive study
every four years, with the next year for such a
study being 1998. The Committee will consider
hiring a consultant to review escalation and
contingency factorsafter thenext annua updateis
filed by the Company.

| have also been asked to address what lessons
might belearned fromthisexperience. | persondly
have been through al three proceedings of the
Committee. | started in 1986 as the designee of
the Commissioner of Safety and knowing little
about theutility or nuclear field, and participated in

the first two full proceedings in that capacity.
When | became the Chairman of the Public Utilities
Commission in 1992, | became amember of the
Committee in adifferent capacity and for the last
full proceeding of the Committee | served asthe
Committee's Chairman. | mention thisbecausel
think it is useful to note that in states like New
Hampshire that have people, other than public
utility commissioners, making decisons on these
kinds of issues, the task of convincing those
decison makersisadifferent one. You haveto
know who your audienceis, you havetotailor your
message to that audience, and in NH's case the
audience/decision makers are often people with
little or no experience in thisfield. | believe all
participantsin these proceedingsshould keep this
in mind when presenting their testimony.

Another lesson to be learned is that because
thereistill much uncertainty about waste disposa
costs which many people seemed to think would
have been resolved by now or would be closer to
being resolved, the decision makers are not so
likely to adopt or stick with the proposals put
forward by companiesunlessthereisasufficient
contingency built into addressthissituation. The
more uncertainty there is, the higher the
contingency factor that may be necessary.
Contingency factorswill therefore continue to be
important issues in these kinds of proceedings.

One other key issue will likely involve the
dismantlement of nuclear plants for economic
reasonsand whether to account for thispossibility
in the estimates of decommissioning costs. Given
effortsto restructurethe electric industry that are
being considered, and in some cases actively
pursued, thereis much greater uncertainty over the
economicviahility of nudear plantsinacompetitive
environment and thisis bound to become more of
a factor in the consideration of nuclear
decommissioning estimates. |n addition, opening



up thesupply of eectricity to thefree market raises
guestions about the method for and ability to
recover decommissioning expenses in a free
market environment.

Finally, | would like to close on this note.
Though we al develop thicker skins for having
gone through thiskind of process, if wetake our
roleasdecision makersor participants serioudly,
we want to make sure we are doing the best we
can to assure the public that decommissioning can
behandled safdly and economicaly. A commenter
at arecent public hearing told the Committeeto be
"watch dogs', not "lap dogs." | mention this
because| think those of you in theindustry need to
know that decision makers need to maintain their
independenceand their objectivity ontheseissues
in order to assure the public that they are doing a
thorough job of analyzing proposalsput forth by
theindustry. Infact, in many states the decision
makersplay aquasi-judicia roleand are subject to
ex parte provisonswhich limit their contact with
any of theparticipants outside of the hearing room.
See RSA 541-A:36. People are very suspicious
and decison makersneed to avoid giving them any
reason to support that suspicion. The more
consciousof thisand sengitivetoit theindustry is,
the greater the likelihood of producing aresult that
will withstand public scrutiny.

Although there are many diverse groupswhich
takeaninterestindecommissioning, | till believe
that there are opportunitiesto devel op aconsensus
solution to the issues we face and | would urge
those of you involved in these kinds of processes
to use your best efforts to achieve consensus.

Thank you for the opportunity to present a
summary of decommissioning in New Hampshire.



